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■ ^ The 3aB May 1850. 

No. 60 of 1847. 

Jppttd frm tke ^eeimn <f Motilvee Mahomed Kulleem, Prineijaal Sudder 
Ametn, dated the 2%th May IM7 . 

Ganga Mutmeej wife of Rampersbad Ghoo, deceased, moth^, of 
Humobuh Gboo, and Gobind Cbnnder Ghoo, and Una riMfe ^ 
CJhura Ghoo, and Gopee Chander Ghoo, son of Gungap^^^ 
Ghoo, deceased, and Ramcomul Ghoo, son of Puddopershad, 
Ghoo, deceased, (Plaintiffs,) Appellants, 

versue 

Mr. F. Hawkins, sorbarakar, and Ntmd Coomar Doss, naib, 
(Defendants,) Respondents 

The plaintiffs instituted this suit to obtain a receipt, with compen-> 
sation ; laying their damages at rupees 463, 3 annas, 2 pie, 8 kranta; 
They i^te^ied that m the 8 aUnas, 12 gundahs, 2 cowrees, 

2 krants share of Mrgunnah Chunderdeep, in the ne^ talook of 
the zemindars in Auabutreea and other kismnts, they had a howla, 
recorded at a jtimma of Company’s rupees r654, 6 anna^ 4 pie, 
16.krantSi of tthic^ the 12 annas share and 4 annas share w;ere 
distl^t: ^latt^ sum of rupees 1500 had been paid for tlio year 
1251, on dii^r^ dates, into the sorishta of the'defendants, dakfiilas 
bemg .^Y^. h>r the amount; but for the sum of rupees 154, 6 annas, 

4 pie, 16 ^ants, which v^as paid to the nmb de&ndant through 
Jye Chunder Ghoo iu the' presence of respectable persons;, they 
\Wd not obtain any receipt, notwithaumding their repeated demands 
and the assurances ^ nalh, who had, moreover, caused a sum-' 
mary suit to be instituted . a^sinst thm without issumg tfae usuM 
dustufc and notice.- ■ , 

Mr. Bawkins, .. 8urbai'akari replied , that he had ^d the plaintiffs 
for a balance of rent, which was the ^nse of ffieir haying preferred 
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this action ; that the plaintiffs had not stated the nature of their 
connection with Jye Cnunder Ghooj nor thetoa^s of the respectable 
persons before whom the money was paid; aw it could be proved 
thatj before and after the institution oi the sAmary suit, the plain- 
tiffs had promised through one Bhyrub CUE^er Ghoo to pay the 
balance instalments, ^ > 

Nund Coomar denied the allegation of the plaintiffs, or his know- 
ledge of Jye Chunder Ghoo, nor had the plaintiffs stated any parti- 
culars as to the time and place where the money was paid. 

The plaintiffs, in their replication, declared the payment took 
place in Nund Coomar Doss’s lodging, on tlie 28th Jyte 1262 : but this 
was met again by Nund Coomar Doss, in his rejoinder, to the effect 
that he was not at Burrisaul on the day mentioned by the plaintiff. 

The principal sudder ameen, with reference to a prior'suit under 
Regulation vll. 1799, brought against the plaintiffs by the sur- 
barakars on the 12th June 1845, for a balance of rent due from 
the 12 annas share of their howla, considered this suit was brought 
merely to damage the surbarakar’s claims, and, alluding to the £s- 
crepancy in the evidence of the witnesses adduced by we plaintiffs, 
and the fact of Nund Coomar Doss being absent at another place on 
the da^ the plaintiff asserted the payment of the money, and his not 
returning to Burrisaul till the following day, he dismissed the 
claim, with costs. 

The appellants repeated their previous statements, and observed 
that, on the very day Nund Coomar declared his absence from 
Burrisaul, namely, the 28th Jyte 1252, he had given a dakhila 
to one Arman Ali Khan, which was in the collector’s office, 
and that Nund Coomar had repeatedly received money through 
Jye Chunder Ghoo, of whose identity he pleaded ignorance. 

Although the dakhila alluded to is dated the 28th Jyte 1252, it 
does not follow that it was given on that very day by Nund Coomar 
Dass, nor is it.usual to give dakhilas invariably on the date they 
are written. Considering that the appellants, according to their own 
statement, paid the sum of rupees 1500, on account of their howla, 
into the serishta of the surbar^ar, it seems extraordinary that they 
should not payjthe remaining sum in a similar way; and referring 
to the previous suit of the surbarakar for the balance due from the 
12 annas share of tBe howla, I concur with the principal sudder 
ameen in thinking that this action was merely brought for the 

S se of invalidating the surbarakar’s claim. The principal 
r ameen’s order is confirmed, and the appeal dismissed, with 

costs. 
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The 3ud May 1850. 

No. 57 of 1847. 

Appeal from the deeition of Moulvee Mahomed Kulleem, Principal Sadder 
Ameen, dated the 30th June 1847. 

Goiir Mohan Doss, (Plaintiff,) Appellant, 
vereue 

Bhi^an Chunder Doss, Nund Coomar Doss, Ram Eanye Rae 
GEowdree,Raj Bnllab Rae Chowdreo,UrnopoomaChowdrine, wife 
of Gour Kishore Rae Chowdree, deceased, Parbuttee Chowdrain, 
wife of Sham Ram Rae Chowdree, deceased, Gopal Kishen Rae, 
and Manik Malla Ghowdrine, wife of Gobind Ghunder Rae, 
deceased, (Defendants,) Respondents. 

This suit was instituted by the plaintiff to cancel and rescue his 
property from sale ; laying his damages at rupees 400. It appeared 
mom his representation that in the 8 annas, 12 gundahs, 2 cowre^, 
2 krants shore of pergunnah Ghunderdeep, in kismut Gacheepara, 
and other kismuts, there was a talook purchased by Jycchander 
Ghnekerbuttee, formerly called Raja Ram Ghose, and afterwards 
Nund Coomar Doss, of which an 8 anna share belonged to Bed 
Soondur Ghose ; that this said property T^as put up tor sale in 
execution of a decree for rent imder Regulation VII. 1799, and 
purchased by tlie plaintiff in the name of his son, Bhugwan Ghunder, 
on the 22nd Aughun 1250 ; that unknown to him (plaintiff,) the defen- 
dants had caused his son, who was quite a youth, to pledge this 
property as security for the surbarakar, upon whose removal 
it was lotted for sale to recover a deficiency discovered in his 
accounts ; that the property did not belong to Bhugwan Ghundeir 
but to himself, and had been merely purchased in the name of his 
son, who had no power to pledge or alienate the said property 
without his knowledge or permission. 

Parbuttee Chowdiine, Ram Eanye Rae Chowdree, and Umo- 
pooma Ghowdrine replied to’ the effect that Bhugwan Ghunder 
had purchased the'proper^ in his own name and w^ in possession; 
that, after it had been pledged as security for Mr. Hawkins, the 
surbarakar, enquiries were twice made in the mofussil, and no 
objections urged by the plaintiff; but when the property was lotted 
for sale to realize the deficiencies of the surbarakar, then Bhugwan 
Chunder instituted this suit through his father; the collector, more- 
over, should have been made a dmendant in the case. 

The plaintiff, in his replication, repeated his former argument, 
declared his chelan, kubooleut and receipts would prove him to be 
the proprietor, and that the collector was not empowered to sell 
summarily any property to realize a surbarakar’s embezzlement 
without having gained a decree i^ainst him. 
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The principal sadder ameen remarked upon a discrepancy 
between the plaint and the tahood filed by the plaintiff, and being 
of opinion that Bhutan Chunder was himself in possession of the 
property purchased in his name, and that the suit had been got up 
with the collusion of the father and the son, for the purpose of escap- 
ing iiom the payment of the deficiencies of the surbarakar, he dis- 
missed the claim. 

The discrepancy, mentioned by the principal sudder ameen, was 
denied by the appellant, who observed that Ram Kanye Rae Chow- 
dree, Gopal Kishen Rae, and Manik Malla Chowdrine had acknow- 
ledged his proprietary right in the property in question, and filed a 
petition to that purport 

As three of the zemindars, defendants, acknowledged the appel- 
lant’s claim before the principal sudder ameen, and two of them, 
Parbuttee Chowdrine and Urnopoorna Chowdrine, have made the 
same admission in this court, and the appellant has relinquished all 
claim to costs, a decree must be given upon that understanding : 
the appeal is decreed, the principal sudder ameen’s order reversed, the 
security cancelled, and the property in question released from the 
responsibility of side, and each party will pay their own costs. 

The 7th Mat 1850. 

No. 39 of 1847. 

Appeal from the deemon of Moulvee Mahomed Kulleem, Principal Sudder 
Ameen, dated the 2Qth April 1847 . 

Ukrumoonnissa Beebee, wife of Imtazooddeen Chowdree, deceased, 
mother and guardian of Momtazooddeen and Rumeezooddeen 
Chowdree, minors, and Gungagutty Doss, executor of Tectoo 
Beebee, minor, daughter of Aftabooddeen Chowdree, deceased, 
(Plaintiffs,) Appellants, 


versus 

Dhun Beebee, wife of Nowaz Ali Khunkar, deceased, and Kunchoo 
Beebee, and*Toota Beebee, and Bellooa Beebee, and Hyatoonnissa 
Khatoon, wife of Burkuttoollah Khan, and Gooroopersaud Koond, 
Kurreemooddeen Chowdree, Usmutoonnissa, wife of Momtazood- 
deen Chowdree, Hurree Narain Ghose, Nub Doorgah, mother of 
Radhanath Ghosei) minor, Brijnath Ghose, Bhyrubbee, wife of 
Doorgah Doss, deceased, Doya Moyee, wife of Kaleekishore 
Ghose, deceased, mother of Cbunderkaunth Ghose, minor, and 
Gopall Lall Tagore and Ibadoonnissa and Fukuroonnissa, daughters 
of Moulvee Abdool Ali, (Defendants,) Respondents. 

This suit was instituted in the first instance by Jeebunnissa, for 
possession, with mesne profits, of a 10 gundahs share of an estate, 
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and a 2 annas, 13 gandaba, I cowree, I kraat abate of a kbana- 
baree; laying her damages at Company’s raj^s 1,055-0-3. It appear- 
ed that Ameeroonnissa, daughter otJeebunnissa^and wife of Mahomed 
Fyz Buksh, was possessed of property, by virtue of her marriage settle- 
ment, situated in this district and in Dacca, consisting of kharija 
and sheekmee talooks and howlas ; that, on her death in 1233, and 
her husband’s demise shortly afterwards, her property, being divided 
into sixteen portions, became distributable as follows, namely, a 2 
annas, 13 gundahs, 1 cowree, 1 krant share to Jeebunnissa, a 1 anna 
6 gundahs, 2 cowrees, 2 krants share to her son, Aftabooddeen Chow- 
dree, and 8 annas share to the defendant, Dhun Beebee, and a 4 
annas share, to which Mahomed Fyz Buksh would have succeeded, 
to Dhun Beebee, and his otlier heirs: the plaintiff represented tliat 
at the earnest solicitation of Dhun Beebee, who was her grand- 
daughter, she gave up a 10 gundahs share of the estate, and her 
entire share of the khanabaree, upon the condition that, if a son 
should be bom to Dhun Beebee, by her husband Newaz Ali Khun- 
kar, the son was to inherit and possess that share, and on failure 
of a son, Dhun Beebee and her heirs were to have no right whatever 
to it ; but the plaintiff and her heirs after her decease were to pos- 
sess and enjoy the same : that two agreements to the purport men- 
tioned were drawn up, dated the 18th Jyte 1235, one of which was 
given by Dhun Beebee to the plaintiff, signed with her mark, and 
another given by the plaintiff with her signature attached to Dhun 
Beebee, in the presence of witnesses : that, as no son was bom and 
Dhun Beebec’s husband, Newaz Ali Khunkar, died in the year 1245, 
the plaintiff, according to the tenor of the agreement, demanded 
back the sWes alluded to, but the defendants’ refus^ to deliver 
them up had compelled her to bring this action. 

Dhun Beebee denied the execution of the agreement, and observ- 
ed that, after the death of her mother, Ameeroonnissa, in consequence 
of disputes between herself and the plaintiff and her son, Aftabood- 
deen Chowdree, in connection with ner mother’s property, and also 
between herself and the heirs of her father, Mahomed Fyz Buksh, 
regarding his shqre of the jproperty, two soldnamahs were executed 
on that point on the 18th Jyte 1235, between herself and the heirs 
of Mahomed Fyz Buksh, and in like manner, on the 4 th Jyte of that 
year, the plaintiff and her son, Aftabooddeen’Chowdree, gave up to 
W by means of a solanamah a 10 gundahs share out of their 
4 annas share of her mother’s estate, and their entire share of the 
khanabaree ; she observed also, that a dispute subsequently arose 
about the boundary of her dwelling house, and on that occasion the 
previous execution of the solanamah was distinctly mentioned in 
the paper, which the plaintiff and her son, Aftaboodueen Chowdree, 
wrote, fixing the line of demarcation, or semabimdee; that on the 
death of her husband, in the month of Poos 1244, the plaintiff and 
her son took her to their home, and she gave up to the'l^are of 
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Aftabooddeen hor important documents with a list, and also an 
inventor/ of her goods and chattels, retaining a cop/ herself witli 
the siguatare of Aftabooddeen Cbowdree attached, and he became 
the som manager of her affairs and the collections in the mofussii: 
that in the year 1250, in consequence of her being displeased with 
Aftabooddeen, she came to her own residence, and was resolved to 
manage her affairs herself, but Aftabooddeen would not give up 
her £)cuments and goods, and, with a view of retaining possession 
of her property, produced a farming lease, which, in the case afters 
wards pending under Act IV. 1840, was rejected, and possession 
awarded her of her 9 annas 15 gundahs share : that Aftabooddeen 
had then recourse to the preparation of a false agreement, and, 
through his mother, had instituted this unfounded suit : that if the 
agreement were true how could Aftabooddeen, as asserted by him, 
have taken a farming lease of her entire 9 annas 15 gundahs share, 
after the death of her husband ? and how was it that no mention 
of this agreement was made in the case pending before the magis- 
trate ana the sessions court? Again, in the year 1250, when the 
plaintiff and her son gave an ousut talookdaree lease to Eurreemood- 
deen Chowdree of their 3 annas 10 gundahs share in talook Mahat- 
tndee, mouzah Sredyar, if they possessed any other share, why did 
they omit it, and why did they not allude to it in that very lease ? 

The plaintiff, in her replication, denied the execution of the sola- 
namah, or the grant of the ousut talook lease to Kurreemooddeen 
Chowdree, who was the chief adviser of the defendant in this case. 

Kurreemooddeen supported the statement of Dhun Beebee, regard- 
ing the solanamahs, alluded to, his having received a talookdaree 
lease from all the sliarers of 8 kanees of land in mouzah Sredyar, 
talook Mahattudee, for a consideration of 200 rupees, at the rate of 
4 annas per kanee at a fixed jumma of 2 rupees, and pointed out 
the irregularity of the suit in consequence of the proprietors of the 
land not having been included as defendants. 

The plaintiff^ in reply to this, denied any irregularity in her suit 
as regarded the defendants, and remarked that it was unusual to 
give a talookdaree ledbe within a talook : that the land, moreover, 
would be worthy 4 or 5 rupees instead of 4 ann^ per kanee, and 
commented upon the contradiction in the matter of this lease — Dhun 
Beebee asserting thaif an ousut talook lease had been given by the 
plaintiff and her son for their entire 3 annas 10 gundahs share, and 
the defendant, Kurreemooddeen, mentioning that he had received a 
lease of 8 kanees of lands from all the sharers. 

Dhun Beebee, in her rejoinder, observed that, if the agreement were 
true, it would have been on stampt paper of 8 rupees’ value, and 
would have been purchased on her account, and by her people, and 
not by Aftabooddeen’s dewan, Gnngagutty Doss, for Imtazooddeen’s 
use: that the paper was purchased m the year 1233, a year and a half 
before the agreement was executed, at which time her husband was 
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alive, and he and her neighbours would have been aware of this 
fact ,* and with respect to Jeebnnnissa’s signature, which had been 
Sled in this case, sne declared that her mark had tdways been used 
on every occasion, and that she was unable to read or write. 

The principal sudder ameen suspected the agreement filed by the 
plaintiff from its appearing to have been written on old paper with 
fresh ink, and from the fact of the stamp, which was of too low value, 
being purchased by Gungagutty for the use of Imtazooddeen Chow- 
dree, a stranger, about a year and a half before the execution of the 
agreement : nor did it appear to him from the terms of that paper 
that Jeebunnissa, the former plaintiff, had given any agreement to 
Dhun Beebee : he considered the copy of the farming lease as prov- 
ing the execution of the solanamah mentioned by the defendant : 
and alluding to the talookdaree lease for 8 kanees of land given to 
Kurreemooddeen Chowdree, and the evidence adduced, and the impro- 
bability of the witnesses to the agreement, persons of inferior caste, 
being really aware of Dhun Beebee’s execution thereof, and the fact 
of her possession for a period of 16 years, barring the suit from 
laspe of time, he dismissed it, with costs. 

The appellants, after repeating their former objections, observed 
that tlie farming lease, alluded to by the principal sudder ameen, 
merely included the solanamah as connected with Mohamed Fyz 
Buksh’s own estate, and had no concern with the property claim- 
ed by Jeebunnissa, and remarked that the liberty to sue would com- 
mence from the death of Newaz Ali Khmikar in 1245, and there- 
fore there was nothing erroneous in their suit on that score. 

The respondents pointed out the incorrectness of the appeal in 
consequence of the appellants having included one of the respon- 
dents, who died before the appeal was preferred, and quoted the 
case of Punchanund Rae, petitioner, decided by the Sudder Court on 
the 24th March 1846, as a case in point 

The case quoted by the respondent is not applicable, having no 
reference to appeals, but to deceased persons being included in 
a plaint With reference to the suit being b^irred by lapse of time, 
as stated by the principal sudder ameen, I am of opinion that, if the 
agreement'is valid, the time of limitation would commence from the 
death of Newaz Ali Khunkar, the husband of Dhun Beebee, respon- 
dent, as by the terms of the agreement the plaintiff could not have 
preferred any claim before his deatL 1 do not perceive any reason 
for suspecting the agreement, nor can it be rejected for the reasons 
urged by the principal sudder ameen, particularly as the solanamah, 
upon which the respondent Dhun Beebee grounds her defence, is not 
fortlicoming ; noris it mentioned in the farming lease, adverted to by 
the principal sudder ameen, in support of Dhim Beebee’s statement,, 
for the solanamah there recorded has special reference to a howla 
connected with Mohamed Fyz Biiksh’s property, and not to the share 
claimed by Jeebunnissa. Considering also the contradictory statements 
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of Dhun Beebee and Kurreemooddeen regarding the nature of the lease 
said to have been given to Kui'reemooddcen, ana the persons who gave 
it, it is more than probable that tbo statement was got up through 
the collusion of Kurreemooddeen for bis own advantage. It must bo 
borne in mind that the share of the property, which devolved upon 
Jeebunnissa after Ameeroonnissa’s death, was her own by right, and 
there was no occasion to resort to a solanamah : and if, indeed, the 
solanamah was executed, as stated by Dhun Beebee, in consequence 
of disputes, it seems unaccountable that she should have relinquish- 
ed such an important document, and have given it in charge of a 
person who, though her relation, was tlie very person with whom 
there might bo probability of dispute about the property. Upon 
these grounds therefore I must uphold the agreement The appeal 
is decreed, the principal sudder ameen’s order reversed, and the 
appellants will obtain possession of the share of tlie estate, and the 
khanabaree claimed by Jeebunnissa, with mesne profits from the 
month of Poos 124.5, and interest from the date of tlie amount being 
ascertained; and Dhun Beebee and Kurreemooddeen will pay the costs 
of this suit, tlie other defendants being released from all liability. 


The Sth May 1850. 

Na 46 of 1847. 

Appeal from the decision of Mouhee Mahomed KuUeem, Principal Sudder 
Ameen, dated the dth May 1847. 

Emdad Khan, Emran Khan, and Elmoss Khan, and Oolfutoounissa, 
wife of Ismael Khan, mother of Ikbal Khan, (Defendants,) 
Appellants, 

versus 

Eshan Chunder Rac, Omesh Chundcr Rae, and Kashee Chunder 
Rae, and Tarnco Chundcr Rae, for himself and as guardian of 
Keel Komnl Rae ^d Kalce Prushono Rae, minor brothers, 
(Plaintiffs,) Respondents. * 

The plaintiffs instituted this suit ffir possession of 400 beegahs of 
land, with mesne profits ; laying their damages at 1 500 rupees. They 
represented that in pergunnah Owrungpore, joar Jyakottee, kismut 
Chaltabunncea, their ancestor, Nurnarain Rac, established a talook 
called Roop Ghmider Juggernauth, comprised within the following 
boundaries : namely, on the cast it was bounded by the western 
part of Khal Baraneo Sunkurjiore, which flowing from Khal Chera- 
burneea to the south, and uniting with the Joob Kally water was 
called by some persons at the south part Jeembooneea, and in con- 
sequence of the obstructions of the defendants had become dry in 
some pails; in the south, it was bounded by the north side of the 
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Gerukalee water ; on tho west by the oaatom point of Khal Ohalta* 
bunncea; and on tho north by tho south side of Kbal Ch&lt^^ 
bimneea : thatj on a former occasion, Bashamt Khan, the ancestor of 
the defendants, with tho view of getting possession of some of the 
land within the boundaries of their talook, brought an action against 
Goureonath Rae, and the husband of Soomitra, through his gomashta. 
Ram Ruttun Doss, for possession of 245 bocgalis of land, claiming 
it as the howla of Ram Ruttun connected with talook Ram Chunder 
Doss ousut talook Redye Kishur Rae, neom ousut talook Booran 
Khan, and obtained an exparte decree from the pundit sudder ameen, 
wliich was upset in appeal and possession given to the plaintiffs : 
that notwithstanding this decision tho defendants dispossessed them 
of 400 beegahs of land, in tho month of Maugh 1238, to the east of 
their talooK, which circumstance was mentioned to the ameen at 
the time the lands of Chaltabunneea and Pykeea were measured 
under Regulation IL 1819. 

An exparte decree having been given in favor of the plaintiffs, 
Kaleepershad Rae, who was not one of the original defendants, 
appealed to the Sudder Court, who directed that, after proof being 
taken of his possession of tlio land in dispute, he should be admitted 
as a defendant, and tho case tried upon its merits. Kaleepershad 
Rae then gave a petition, on tho 22nd Jjinuary. 1841, declaring his pos- 
session through his shikmeo ryots, the present appellants, on the 20th 
July 1841. A former principal sudder ameen, with reference to the 
map of Ram Kishen Misser, ameen, and the evidence adduced, con- 
sid(Ted that the plaintiffs were already in possession of tho land they 
claimed, that is, to the west of Jeelbunnooa Khal, and that the land 
in dispute to the oast of the khal had no connection with their pro- 
perty but with kismut Pykeea, the ousut talook of Kaleepershad 
liae and noem ousut talook: of Einram Khan and others, and there- 
fore dismissed the claim. 

On an appeal to the judge, the case was remanded for further 
enquiries as to the two khals, Jeelbunncca and Baronee Shunkurporo, 
and from his not being satisfied with the acciyacy of Ram Kishen 
Misser’s map. • 

Esmal Khan, Emram Khan, and others gave a w)i)ly before the 
principal sudder ameen to the effect that they were the neCrn ousut 
talookdars of kismut Pykeea, and when Brindabun Chunder Roy 
formerly sued for possession of the lands of that kismut, his claim 
was dismissed and their noem ousut talook upheld from the en- 
quiries instituted by Ram Kishen Misser, ameen : that tho land 
claimed by tho plaintiff had been resumed by Government under 
Regulation IL 1819, and a settlement affected with Kaleepershad 
Rae, their ousut talookdar, and the claim to the land oast of Sontar 
Khal was opposed to the eastern bounda^, included in tho pottah 
of the plaintiff : that the map of Ramnath Canoongoe, upon which the 
judge founded his decision of the 7th September 1847, and which 

2 
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was opposed to the previous decision in the case of Biiwlrahun 
Chunder Rae, was prepared without their knowled^, and could not 
affect the right of Government: that the dispossession of the plain- 
tiffs was said to have occurred in the year 1238, but no particulars 
vhad been given as to the time, nor were any kubooleuts forthcoming 
showing their possession before that year: that inconsistencies were 
apparent in the documents filed by the plaintiffs and their plaint as 
regarded the boundaries of the land in dispute : and they concluded 
by observing that with the exception of the khal Baronee Shunkur- 
porCj which flowed from khal Shunkurpore, and joined the Jera 
Khalee water, there was no other khal of that name, merely a khal 
called Jeelbunneea, w'hich flowed somewhat to the west from the 
Gorye Nuddee, and then was closed. 

The principal sudder amecn, with reference to the decision of the 
judge, dated the 7th September 1847, and the map of Ramnath 
Canoongoe, was of opinion that khal Baronee Shunkurpore flowed 
from the cast of kismut Shunkurpore and the west of kismut 
Cherabuntrcea, proceeding from khal Cherabunneea towards the 
south and meeting with the Jera Khalee water, and that to the 
west of that khal there was no other khal proceeding to the south 
from kismut Shunkurpore and khal Shunkurpore, or from khal 
Cherabunneea and uniting with the Jera Khalee water, and fur- 
ther that Ram Rutten Doss, one of the ryots of the defendants, in 
a former case had declared the northern boundary of his talook 
to be kismut Bullubpoor and khal Cherabunneea, and from the 
map and enquiries oi Wujooddeen ameen, and tlie evidence ad- 
duced, he considered it proved that the land in dispute was con- 
nected with kismut Chaltabunneea, the talook of the plaintiffs; 
and that the dried-up spot, indicated by the defendants as khal 
Baronee Shunkurpore, was cultivated with paddy, and reject- 
ing the enquiries of the other two ameens as being opposed to tliat 
of Ramnath Canoongoe, and the decision of the judge alluded to, 
one of the enquiries moreover being exparte, ho gave a decree for the 
plaintiff, with mesne profits. 

The appellants repeated their former objections, and could not 
understand ho^^the principal sudder ameen rejected the reports of two 
ameens, and credited that of Wujooddeen, ameen, for las enquiry 
and that of Ramnath Canoongoe were opposed to the substance of 
the plaint; the canoongoe describing the khal Baronee Shunkurpore, 
as flowing, and the respondents, in their plaint, declaring it to be 
here and there dry; in Wujooddeen’s map the khal is noted as still 
flawing, but in the map of the other two ameens the khal is describ- 
ed as dry here and there, so that Wujooddeen’s map may be said 
to be a mere copy of Ramnath Canoongoe’s map. 

The respondents observed that as the ncem ousut talook of the 
appellants had been disposed of by sale in the year 1843, they had 
no interest loft, and no power to urge this appeal. 
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Two days after these objections had been filed, one Puddoo- 
pershad Diitt gave a petition, stating his purchase of the neem 
ousut talook of the appellants, and wishing to be installed in their 
place. At this stage of the proceedings no order is necessary upon 
the petition of Paddooi)ershiid Datt ; and, if the neem ousut talook * 
was sold in 1843, as stated, the appellants had no grounds for this 
appeal. 

In this case the cliief point to decide is the exact position of khal 
Baronee Shunkurpore, for both parties admit it to be the boundary 
between Chaltabunneea and Pykeea. As no objections appear to liave 
been raised against llamnatli Canoongoe’s map at the time it was 
executed in 1828, it must be considered a fair guide for decision: in 
that map khal Baronee Shunkurpore is marked as being to the east 
of kismut Shunkurpore, and to the west of Cherabunneea, and kismut 
Shunkurpore is the northern boundary of Chaltabunneea, and kis- 
mut Bullubpore and khal Chcrabunnea the northern boundary of 
Pykeea ; but in tlie map relied upon by the appellants there is a great 
difference, especially in the map of liarnkishen Misser ameen, from 
there khal Baronee Shunkurpore is brought considerably to the 
westward, thereby including land belonging to the talook of the 
respondents, Ramkishen Misser’s map was executed moreover in con- 
nection witli a dispute about land in kismut Pykeea. 

The principal sudder amcen has described khal Baronee Shunkur- 
pore as flowing southward from khal Cherabunneea; but on looking 
at Ramnath Canoongoe’s map it would be more accurate to describe 
it as flowing southward from both khals Shunkurpore and Chera- 
bunneea, tlie waters of wliich unite from the east and west As I do 
not consider the accuracy of Ramnath Canoongoe’s map to liave been 
impugned by any evidence adduced by the appellants, the principal 
sudder ameen’s order is confirmed, and the appeal dismissed, with 
costs. 


The IOtu May 1850. 

No. 31 of 1849. ’ 

• 

Jji/jna/ from the decision of Gobind Chunder liidyanAtun, Momsiff of 
CowcoUy, dated the }7lh February 1849. 

liaiiijeewan Oopuddeca, (Defendant,) Appellant, 
versus 

Soobul Singh, (Plaintiff,) Respondent. 

This was an action brought by the plaintiS against the appellant 
and other defendants for filling up a ditch on the west side of his 
compound, and uniting it with the road which he wished to be re- 
stored to its former breadth. It appeared from his statement that 
this road, which was between the western side of his ditch and the 
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eastern side of u tank belonging to the premises of Ramjeewan de- 
fendant, was a public one and open to all persons from time imme- 
morial : that in the early part of Bysack 1247, the principal defen- 
dants dug a ditch at a time when he was absent, and included some 
part of the road with the banks of the tank alluded to, and filled up 
the ditch on the west side, in some parts five and six hats in width, 
and united it with the road. 

Ramjeewan filed a petition, containing much irrelevant matter, 
described the boundary of his residence^ and declared that on a for- 
mer occasion the plaintiff had filled up the ditch to the south and 
west side, and included it with his compound, and in consequence 
of his (defendant’s') opposition the case came before the magistrate, 
who gave orders for the ditch to be cleared : that the plaintiff had 
not only again filled up the ditch, but had destroyed his trees, for 
which reason he was about to complain, but had been forestalled by 
the plaintiff" in this action. 

The moonsiff gave a decree for the plaintiff, with directions for 
the ditch to the west of tlie plaintiff^s compound, which was filled up 
in the centre, to be opened to tlie same width as in the north and 
south side, and costs against the defendant. 

The appellant repeated his allegation as to the plaintiff filling up 
the ditch to the south side, thereby increasing it at the south corner, 
and observed that the west side was still quite straight, which would 
not be the case if he (appellant) had filled up the ditch on that side : 
that in the map filed by the respondent, the west side was marked 
straight ; but the ameen, through collusion with the respondent, had 
written down the very reverse. 

The respondent referred to the silence of the other defendants in 
this case, to the complaint of one Ramjan Shuriff, on which occasion 
from the darogah of Tugra’s report the ditch in question was shown 
to have been filled up by the appellant, and remarked that the aj)- 
pellant’s complaint against him for filling up his ditch on the south 
side had been di§fiiissed in the criminal court. 

It is not very cleai; from the papers on what side the ditch in 
question was filled up, because if filled up to.the south side the 
appellant could have no object in doing it, and on the other hand it 
could be of no advantage to the respondent to do so on the west 
side : tliere is a discrepancy also in the map of the respondent and 
that of the ameen as to the western side of the ditch, and the moon- 
siff’ has given no opinion upon the credibility of this map of tlie 
ameen, nor stated by whom in particular the ditch was proved to 
have been filled up. As the enquiry is, in my opinion, incomplete, 
the appeal is decreed, the moonsifFs order reversed, and the case 
returned for re-trial, and the moonsiff will satisfy himself through 
some other ameen or respectable officer of his court upon the points 
above mentioned, and record his opinion more fully upon the nature 
of the evidence adduced hy cither party, and ascertain the distance 
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lutwcen the eastern side of the appellant’s tank, and tlie eastern side 
of the respondent’s ditch. The amount of stampt paper, on which the 
appeal is engrossed, will be refunded to the appellant. 


The 13tu Mat 1850. 

No. 49 of 1847. 

Appeal from Uie decision of Moulvee Mahomed Kulleem, Principal Sadder 
Ameen, dated the 22nd May 1 847. 

Koroiia Mooe, wife of Goorkishore Ghose, deceased, mother and guar- 
dian of Brindrabun Chunder Ghose, and Nursing Ghose, minor, 
and Shama Soondree, wife of Noboo Chunder, deceased, and Ram 
Gunga Ghose, (Defendants,) Appellants, 

versus 

Chundun Tara, wife of Eumul Kishen Ghose, (Plaintiffi") 
Respondent 

The plaintiff instituted this suit as a pauper, for possession of two 
talooks, with mesne profits; laying her damages at rupees 1.355, 
1 anna, 1 pie, 10 krants. It appeared froin her statement that there 
were two talooks belonging to her father-in-law, Neclkant Ghose, 
and after his death to her husband, namely, one in the 5 annas 10 
gundahs share of pergunnah Chunderdeep, in chukla Kasheepoor, 
and Hnrano Phoolleea, kismut Kasheepoor, and other kismuts, and 
another in those kismuts connected with a kharija talook of that 
pergunnah purchased by Kumla Narain Rae and Tussera Khatoon, 
formerly called Khyralla Nooroolla, and both talooks called Neelkunt 
Gliose : that, on the death of her husband, in die month of Poos 1241, 
who gave her permis.sion to adopt a son, she went to her father’s 
house, where the funeral obsequies of her husband were perform- 
ed : that at this juncture the defendants, with whom she was con- 
nected, taking advantage of the existence^ of two ousut talook 
within her talook, in the name of Kumla Kant Ghose, son of Bhoo- 
bunnessur Ghose, dispossessed her of the propcrty»above mentioned 
and the residence created by her father-in-law : Bhoobunnessur 
Ghose, Ramgunga Ghose, and Korona Moee having a 4 annas share, 
and Gokool Chunder Ghose, Nuboo Chunder Ghose, and Buddun 
Chunder Ghose a 12 annas share: that, after she had filed her peti- 
tion to sue as a pauper, the defendants, colluding with the zemindars 
of the 5 anna, 13 gundahs, 1 cowree, 1 krant sub-divided share of 
her talook, kept back the revenue, got up a summary suit against 
themselves, and caused the sale of the talook in that zemindaree, 
when Gokool Chunder and others, on the 28th Bhadoon 1250, in the 
name of his gomashta, Neelmonee Bose, and on the 7th Assin 1251, 
in the name of Hurchunder Doss, and Bhoobunnessur himself in his 
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own name, on the 4th Chyte 1252, purchased it, and w'ere in 
possession. 

Xorona Moee, w'ifo of Gour Kishore Ghose, mother and guardian 
of Brindabun Chunder Gliose and Nur Singh, minors, and Ramgunga 
Ghose and Nuboo Chunder Ghose denied the dispossession com- 
plained of, and remarked that the plaintiff’s husband, the nephew of 
Rughooram Ghose, their ancestor, was protected by him, and re- 
ceived from him the two talooks mentioned by the ^aintiff, and also 
a house prepared at Rughooram’s expense : that having died in 
embarrassed circumstances, leaving the plaintiff a widow, and the 
talook being resumed by the zemindar for a balance of rent, and the 
plaintiff having no means of rescuing herself from her difficulties, on 
the 13th Assar 1242 relinquished the talooks and residence alluded 
to, namely, a 12 annas share to Nuboo Chunder Ghose and a 4 annas, 
with the shikmee property, to Ramgunga Ghose and Gour Kishore 
Ghose, husband of Korona Moee, for a consideration of 100 rupees, 
for the purpose of paying her own and her husband’s debts, and 
signed with her mark in the presence of witnesses a deed of relin- 
quishment upon the condition that they would give her annually 5 
maunds of paddy and 5 rupees in cash by way of maintenance, and 
perform the obsequies of her father-in-law and mother-in-law and 
her husband according to custom, and in the event of the plaintiff’s 
demise they and their heirs would also undertake tlie necessary du- 
ties connected with her obsequies, and if she was unwilling to reside 
in her father’s house that they would take care of her: that Nub- 
chunder having transferred his 12 annas share to his niece, Ram- 
doorga, she and Ramgunga Ghose and Korona Moee performed 
the conditions of the agreement and were in possession of their re- 
spective shares : that the zemindars of the 5 annas 10 gundahs 
share of pergunnah tihunderdeep having caused the sale of the 
sub-divided portions of the talook in their zemindaree, in execution 
. of a decree for rent, Neelmonee Bose purchased the 5 annas, 13 
gundahs, 1 cowree share, of which, after sub-dividing it, he disposed 
of a 12 annas share to.Ram Doorga and a 4 annas share to Sree- 
muttee Jug Dumba, and Hur Chunder Doss was the purchaser of 
the 6 annas, 13 gundahs, 1 cowree, 1 krant share, and Ram Gnnga 
Ghose’s father, Bhoobpnnessur Ghose, the purchaser of the 3 annas, 
13 gundahs, 1 cowree, 1 krant share: that it was evident from the 
plaintiffs own statement that one of the talooks claimed by her had 
been sold in execution of a summary decree for rent, and yet she 
had not sued to reverse that decree or sale: that the plaintiff’s 
assertion of her having received permission from her husband to 
adopt a son was extraordinary, as he had been imbecile for two 
years previous to his death. 

The plaintiff, in her replication, observed that, with the power to 
adopt a son, it was quite improbable she should relinquish her here- 
ditary property to another person ; that she knew, moreover, how to 
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read and write, as would be apparent from the enquiries of the hazir 
in connection with a power of attorney filed by her when wishing 
to bo admitted as a pauper, and that the enquiries of the ameeti on 
that occasion showed the fraudulent possession of the defendants, 
who had not stated at what place or in what manner the deed of 
relinquisliment was prepared: that as the defendants caused the 
sale of the talook, and were in possession after her petition to sue 
as a pauper had*been admitted, there was nothing erroneous in the 
present action: that her husband had been and was at the time of 
his death in full possession of his senses, as could be abundantly 
proved. 

Bhoobunnessur Ghose disclaimed all connection with the plaintiff’s 
claim, and though she had stated him and his son Ramgunga Ghose, 
and his younger brother’s wife to be in possession of the 4 annas 
share of the property claimed, yet the revenue had been always paid 
by the other sharers through him, recording their proprietary rights, 
and he alluded also to the claim for mesne profits being based upon 
a wrong calculation. 

Koroiia Moee, Nuboo Chundcr and Ramgunga, in their rejoinder, 
amongst other matter, observed that the deed of relinquishment was 
registered by the mookhtear of the plaintiff’s father, and the father’s 
name was mentioned as a witness. 

The principal sudder ameen considered; from the oral evidence 
adduced, that there was no proof of the deed of relinquishment hav- 
ing been executed; that the evidence was mostly hearsay, and 
contained a vast deal of discrepancy ; and being of opinion that the 
claim of the plaintiff' W’as fully established by the evidence she ad- 
duced, he gave a decree in her favor, with possession of the talooks 
claimed, and mesne profits and costs. 

The appellants urged that the plaintiff should have sued to reverse 
the summary decree and sale : that the witnesses of ,the plaintiff*, 
upon whom the principal sudder ameen placed so much reliance, 
w^ere not residents of the place in dispute but lived far off ; and 
amongst the witnesses named by the plaintiflT, there was one Gopeo 
Kishen Doss, witness for both parties, who was in attendance, and if 
his evidence had been taken the absurdity of the plaintiff’s claim 
would have been established ; they relied upoi\ the correctness of the 
deed of relinquishment, and quoted Construction No. 942 in support 
of their statement ; that the principal sudder ameen had mentioned 
in \iis decree the two talooks claimed by the plainti^f^ as being in the 
3 annas 10 gundahs share of the zemindaree, whereas one of the 
talooks was connected with a kharija talook, called formerly 
Khyroolla Noroolla. 

Hur Chunder Doss, Ram Doorga, and Juggut Dumba, auction 
purchasers, filed a petition against the decision of the principal sudder 
ameen in support of the deed of relinquishment alluded to by the 
defendants. 
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The respondents reiterated their former arguments, denying the 
execution of the deed of relinquishment^ or the applicability of Con- 
struction No. 942 to this case. 

It does not appear from the papers why the principal sudder 
ameen omitted to take the evidence of Gopee Kishen Doss, from 
whom some satisfactory information might have been elicited ; nor 
has he detailed sufficiently his reasons for upholding the plaintiff’s 
claim, and rejecting the statement of the defendants, nor the nature 
of the discrepancy in the evidence of their witnesses adverted to. 
As the sale of the talook took place after the plaintiff was admitted 
as a pauper, it would, I think, be hard to nonsuit her for not having 
comprised in her plaint the reversal of the summary decree and sale. 
In consequence, moreover, of the insufficiency of the principal sudder 
ameen’s enquiry, the appeal is decreed, the case returned, and the 
principal sudder ameen will take the evidence of Gopee Kishen 
Doss, named by both parties, and record more fully his reasons for 
upholding and rejecting the claim of either party, and the nature 
of the discrepancy in the evidence which may exist, and will also 
allow the plaintiff an opportunity of filing a supplementary plaint 
upon the point adverted to. The amount of stampt paper, on which 
the appeal is engrossed, will be refunded to the appellant. 
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Present : F. CARDEW, Esq., Judge. 


The 7th May 1850. 

Case No. 53 of 1850. 

Rpyular Appeal from a decision passed hy the Moonsiff of Kytha^ 
JVujeeooddeen Mahomed^ January 1850. 

Dliununjuy Oorinda, (Defendant,) Appellant, 
versus 

Dwarkanatli Mundul Kurmokar, Kishto Mundul Kurmokar, and 

Lukhee Narayun Mundul Kurmokar, (Plaintifis,) Respondents. 

This suit was instituted on the 14th August 1849, to recover the 
sum of Company’s rupees 64, principal and interest, on an instalment 
bond alleged to have been executed in the plaintiffs’ favor by the 
defendants, Dliununjuy Oorinda and Kishtujiiy Oorinda and Ram- 
tuuoo Oorinda, deceased, father of the defendant Hurccram Oorinda, 
under date the 22nd Srabun 1246 B. S., in satisfaction of a decree 
of court, amounting to rupees 30. 

The plaintiffs stated that no part of the debt had been paid. 

Tlie defendant, Dliununjuy Oox’inda, in answer, acknowledged the 
bond and pleaded payment by instalments to the amount of .S3 
rupees, which, he alleged, was entered in the plaintiff’s account book. 

The other defendants did not put in an appearance. 

The moonsiff decreed the suit in favor of the plaintiffs, rejecting 
the defendant’s plea,* on the grounds that it was at v^iriance with a 
condition of the bond, which expressly stipulated that all payments 
to render them valid, should be entered on the back of tlie deed ; 
that the parol evidence adduced in support of the plea was grossly 
contradictory, in several particulars recorded by the moonsiff' in* 
full, and that the plaintiffs had produced their account books, which 
exhibited no items to the defendant’s credit. 

The defendant, Dhununjuy Oorinda, states in the reasons of appeal 
that the condition of the bond regarding the endorsement of pay- 
ments was entered according to custom, but was never conformed 
to ; that he was unable to read and write and did not know what 
were the conditions of the deed ; that the discrepancies in the evi- 
dence noticed by the moonsiff arose from want of memory on the 
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wit/iesses^ and that the plaintiffs bad produced not the right account 
books. These reasons arc, in my opinion, wholly insufficient to 
impugn the correctness of tJie inoonsiff’s decision, Avhicli is su])ported 
by the record, and 1 tlierefbre reject the appeal, and confirm the 
decision, under the provisions of Clause 3, Section 10, Regulation 
V. 1831. 


The 8th May 1850. 

Case No. 54 of 1850. 

Regular Appeal from a decision passed hy the Moonsijf of Kytha, 

Wujeeooddeen Mahomed, January 16M, 1850. 

Shcildi Mahomed Lai, (Plaintiff,) Appellant, 
versus 

Mahomed Mulee, (Defendant,) Respondent. 

This suit was instituted on the 24th July 1849, to recover pos- 
session of 4 gundahs of land, and the right of use of the ghaut of a 
tank, situated in the village of Roodrunugiir. 

The substance of the complaint is that the plaintiff had a dung- 
pit, 16 cubits long and 8 cubits broad, on the north side of a road 
running east and west, which dung-pit the defendant had encroach- 
ed upon by tlirowiug therein the earth taken from a tank, on the 
otlier side of the road ; that he complained of this encroachment 
before the magistrate, who, after instituting a local enquiry, passed 
an order in favor of tlie defendant, under date the 17tli March 
1849, in consequence of which the defendant filled up the dung-pit 
to the extent of one-half, and turning the road thereon, added the 
original site of the road to the embankments of the tank, and at the 
same time defendant forbid him the use of the ghaut of the tank to 
which he had a right. 

The defendant, in answer, stated that, instead of his encroaching 
upon the plaintiff’s dtmg-pit, the plaintiff had encroached upon the 
road by gradually cutting away the earth, and thus enlarging the 
pit ; and that tlie road was altered by the police under the magis- 
trate’s order, and Is now in its original site. He denied that he 
had deprived the plaintiff of the use of the ghaut. 

At the request of the parties the moonsiff deputed the serishta- 
dar, or head ministerial officer, of his court, to make a local enquiry, 
the result of which proved, by the evidence of witnesses examined 
on both sides, that the defendant’s statement of the case was the 
correct one, and he therefore dismissed the suit with costs. 

Tlie plaintiff, in tlie reasons of appeal, objects to the serishtadar’s 
enquiring, because he did not measure the breadth of the road, but 
I do not see how the omission to do so can affect the merits of the 
case. The answer of the defendant is supported by the evidence of 
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the plahitlfFs own witnesses, and consequently no other decision 
could have been passed by the nioonsiffi I reject the appeal, and 
confirm the decision under the provisions of Clause 3, Section 16, 
Regulation V'. 1831. 


The 14tii May 1850. 

Case No. 56 of 1850. 

liegular Appeal from a decision passed by the Moonsiff of Ookhra^ 
Gohind Chund Chowdhree, January Vlth, 1850 . 

Gunesli Mundul, (Defendant,) Appellant, 
versus 

Soobliudra Dasya, mother and guardian of Pran Miindul and Tara- 

clinrn Mundul, minor sons of Bindrabun Miindul, deceased, 

(Phiintitfs,) Respondents. 

Tins suit was instituted, on the 22nd May 1849, to recover iiio 
sum of Conii)any’s rupees 28-9, principal and interest, on a bond 
executed by the defendant Gunesh Mundul in favor of Bindrabun 
Mundul, deceased, under date the 15th Assar 1253, in acknowledg- 
ment of a debt of 21 rupees. 

The defendant, in answer, admitted having executed the bond, but 
stated that he had only received the sum of 13 ruj)ecs in conside- 
ration thereof, namely, 1 2 rupees on account of a former debt, and 
one rupee in cash, and that the writer of the bond, Nubin Sadhoo, 
and the subscribing witnesses, Muthoor Mundul and Gyarain 
Mundul, would prove that fact; that he hail moreover repaid to 
the deceased Bindrabun Mundul the sum of 11 rupees 8 annas, in 
grain. 

The plaintiff, in reply, denied tlie truth of the facts in the answer. 

The moonsift* found it proved by the evidence of three subscrib- 
ing witnesses to the bond, including the two witnesses named in the 
answer, that the 'defendant at the time of execution acknowledged 
having received tlie amount of the bond in full ; Hud deeming the 
evidence of the two witnesses, Sarthuk Muiidul and Maiiik Das, 
who were produced in support of the plea of payment, imwortliy of 
confidence, he gave a decree to the plaintiff in full of her claim. 

The defendant is dissatisfied with that part of the decision rej’ect- 
ing tlie plea of payment, which, he contends, is fully proved by the 
evidence adduced by him ; but 1 can find no grounds for inter- 
ference with the decision. The pica is unsupported by a written 
voucher ; the witnesses are other than tlie witnesses to the bond, 
and their evidence per se is far from satisfactory in my opinion. I 
therefore reject the appeal, and confirm the decision under Clause 3, 
Section 16, Regulation V. 1831. 
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The 14th Mat 1850. 

Case No. 59 of 1850. 

Regular Appeal from a decision passed by the Moonsiff of Sarhut, 
Sumeenooddeen Ahmud, January 2\sf, 1850 . 

Gosain Chynpooree, (Plaintiff,) Appellant, 
versus 

GajadhTxr Jha and Ramoo Jlia, (Defendants,) Respondents. 

This suit was instituted on the 14tli July 1849, to recover the 
sum of Company’s rupees 49-5-6, on a bond, bearing date the 12tb 
Srabnn 1253 B. S. 

The original amount of the bond was rupees 100, and the 
plaintift stated that he had received in part payment the sum of 
rupees 71, namely, rupees 62 on the 5th Poos 1253, and rupees 9 
on the 2nd Srabun 1255, for which he granted receipts. 

The defendants, in answer, acknowledged the bond, and the cor- 
rectness of tlie last mentioned payment ; but pleaded that the 
sura paid by them on the 5th Poos 1253, amounted to rupees 98. 

The point at issue, therefore, is, what was the amount of the 
payment made on the 5th Poos, rupees 62, or rupees 98 ? This 
is susceptible of proof on both sides, for both parties admit that 
tlie payment was made in one sum ; but the moonsiff called for 
proofs from the defendants only, and on the parol evidence 
adduced by them gave judgment in their favor. I therefore 
reverse the decision as incomplete, and send back the case to the 
moonsiff, with directions to draw up a proceeding under Act XV. 
1850, and re-try the case after calling for and examining evidence 
on both sides. 


The Uth Mat 1850. 

Case No. 57 of 1850. 

Regular Appeal from a decision passed by the Moonsiff of Gopalpore, 
• Gopeenath Das, January lOth, 1850 . 

Dhurmoda^Chutrudhur, (Defendant,) Appellant, 
versus 

Sreenibas Laha, (Plaintiff,) Respondent. 

This suit was instituted on the 17th July 1849, to recover the 
sum of Company’s rupees 19-9-7, principal and interest, on an 
instalment bond, executed by the defendant in the plaintiff’s favor, 
under date the 24th Assin 1238 B. S. 

The claim is on account of the last instalment of the bond, 
which fell due in 1244, and was contested by the defendant on the 
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plea that be had paid the amount in fall But he failed to adduce 
evidence in support of the plea, though evidence was duly called 
for from him on tlie 9th December 1849, and the moonsiff in con- 
sequence {jave a decree to the plaintiff. 

The defendant objects to this decision, on the erroneous ground 
tliat the plaintiff himself ought to prove that there was a balance 
due on the instalment bond ; and he adds that he received no 
notice of the order passed on the 19tli December until the date 
of decision. But the order, I find, was passed in the presence of 
his vakeel, tlie period of eight days being allowed to carry it into 
effect ; and there being no question that the onus probandi rested 
with the defendant, I reject the appeal, and confirm tlie decision 
under the provisions of Clause 3, Section 10, Regulation V. 
1831. 


The 15tii May 1850. 

Case No. 63 of 1850. 

Regular Appeal from a decision passed by the Moonsiff of Gopalpore^ 
Gopecnath Das, January 2bthy 1850 . 

IMankoomarce Bcebee, (Plaintiff*,) Appellant, 
versus 

Nobin Dutt, (Defendant,) Respondent. 

This suit was instituted on the 15th February 1849, to recover 
the sum of Company’s rupees 61-10-5, principal and interest, on a 
bond alleged to have been executed by the defendant in favor of 
the plaintiff, under date the 2nd Srabun 1251 B. S. 

The defendant, in answer, denied the bond, and pleaded that the 
suit had been got up in a spirit of revenge, at the instance of a 
third party, with whom he had had a quarrel. 

The moonsiff dismissed the suit, on the main grounds that the 
evidence of the witnesses produced by the plaintiff* was contra- 
dictory and unworthy of confidence, that the signature to the 
bond did not correspond with the defendant’s handwriting, and 
that it was proved by two witnesses, examined in support of the 
answer, that it was the general belief amongst the neighbours of 
the parties that the claim was false. 

I can find no grounds for interference with the moonsiff ’s deci- 
sion : the discrepancies in the evidence noticed by him, have not 
been explained in the reasons of appeal. I therefore reject the appeal, 
and confirm the decision, under Clause 3, Section 16, Regulation 
V. 1831. 
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The 17tu May 1850. 

Case No. 107 of 1849. 

Uegular Appeal from a decision passed by the late Moonsiff of Doohrajpore^ 
Moulvee Atta Alee^ April 28M, 1849. 

Poornanund Kubiraj and Ramanund Kubiraj, (Defendants,) 
Appellants, 

tersus 

Bislitoo Clmnd Chukurbuttee, Brij Moliun Cliukurbuttee, and 

Pertab Clmnd Chukurbuttee, heirs of Sibiiath Chukui’buttce, 

deceased, (Plaintifls,) llesponclents. 

This suit was instituted by Bislitoo Clmnd Chukurbuttee and his 
uncle, Sibnath Clmkurbiittce, deceased, on the 1st May 1848, to 
recover the sum of Company’s rupees 295-1, princijial and interest, 
on abend, bearing date the 11th Srabun 1248 B. S., alleged to have 
been executed in their favor by the defendants (aj)pcllants,) in ad- 
justment of a former debt, amounting to rupees 168-12. 

The defendants, in answer, denied the claim, stating that tliey 
executed on tlie date in question, for tlie selfsame sum, rupees 1 68, 
12 annas, two deeds, namely, the bond on wliich the present claim has 
been brought, and a deed of mortgage, whereby they pledged certain 
lands in payment of the interest; that the plaintiffs had brought a 
» suit for the money, under No. 254, and obtained an exparte decree 
on the deed of mortgage, which alone they filed ; execution of the 
decree was taken out and the amount realized, and they had now 
fraudulently instituted this suit to recover the money over again. 

The plaintiffs, in their reply, contended that the two deeds were 
each on a separate account. 

The moonsiff gave a decree to the plaintiffs, on the grounds that 
it was proved by the evidence of the witnesses adduced by them, 
that the defendants executed in their favor on the same date three 
deeds, excluding the disputed bond, each on a separate account ; 
and that if the deed bf mortgage and the disputed bond related to 
the same sum, ^the one deed would have been’ mentioned in the 
other. 

In my opinion there is no doubt whatever that the claim is a 
fraudulent one. It appears that the subscribing witnesses examined 
on the plaintift’’s part in this case were also examined in the former 
suit. No. 254 of 1844, which I called for from the record office, and 
they then deposed simply that the defendants borrowed from the 
plaintiffs, in their presence, the sum of rupees 168-12, for which they 
executed a deed of mortgage, and that the money was paid in cash. 
In this suit they deposed that at the same time and place three deeds 
were executed, namely, the deed of mortgage, the bond on which the 
present claim has been brought, and another bond of a larger amount, 
all on account of a former debt Their evidence, therefore, is quite 
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unworthy of con f donee. The disputed bond and the deed of mort- 
gage are of the same amount^ namely^ rupees 168-12, and the tenor 
of the two tlocunients sliows that they relate to one aJid the same 
transaction, though no mention of tJie one deed was made in the 
otlier. I therefore reverse the moonsiffs decision, and decree the 
appeal to appellants, with costs in both courts. 


The 20x11 May 1850. 

Case No. 154 of 1849. 

Regular Appeal from a decision passed hy the Principal Siidder Ameen of 
Beerhhootn^ Mouhee Nujumul Hu(p May ‘23rc/, 1849. 

Bunwarcc Singh, guardian of Oodit Narayun Deo, minor, 
(Defendant,) Appellant, 

versus 

Devee Singh Saha and Kalce Singh Saha, (Plaintiffs,) 
llespondcnts. 

Tins suit was instituted by the plaintiffs iu forma pauperis, on 
the 28th August 1847, to recover possession of inouzah Dehooya, 
belonging to the ghautwalee, talook Kohinet^, and to obtain a refund 
of rent paid. The suit was valued at rupees 2,722. 

The plaintiffs stated that mouzah Dehooya was engaged by their 
grandfather, lihola Singh, in the year 1222 li. S., from Baboo 
Bishun Narayun Deo, the ghautwal of talook Rohince, under a 
moohururee pottah, at a jumma of 72 rupees; that on the 3rd Assar 
1230, Baboo Bishun Narayun Deo’s successor. Sham Narayun Deo, 
borrowed from their grandfather the sum of 601 rupees under a 
bond, and mortgaged to them the said jumina in payment of the in- 
terest of the loan ; tliat they had undisputed possession on those 
terms up to the year 1250 B. S., when tlie suzawal of talook 
Rohince, which had been brought under attacjiment, in execution of 
a decree of court ^cn or twelve years before, distrained their pro- 
perty for alleged arrears of rent, and the property of the person 
whom they had given as security was ultimately sold for rupees 
88-6 ; that the suzawal subsequently distrained their property for 
aixears of rent on account of 1251 and 1252, and took from them 
the sum of 108 rupees, and in the month of Srabun 1253, the col- 
lector, at his recommendation, dispossessed them, on tlio grounds of 
their being defaulters, and settled the mouzah with a person named 
Chynpooree Gosain: and the principal siidder ameen, by whose 
orders the talook had been brought under attachment, having de- 
clined to interfere in the matter, they were constrained to institute 
this action, making the guardian of the present ghautwal of Rohinec, 
Oodit Narayun Deo, minor, the suzawal, and Chynpooree Gosain, 
defendants to the suit. 
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Tlie defendant Bunwaree Singh, the guardian of the minor 
ghautwal, (appellant,) in answer, denied the mortgage bond under 
which the plaintiifs claimed the rent of the mouzah, in payment of 
interest, stating that it had been procured in collusion with the late 
ghautwal’s manager, who had access to his master’s seal, and that 
the suzawal had sulfered the rent to fall intQ arrears from the time 
of his appointment in the year 1241, through connivance. 

The defendant, Chynpooree Gosaiii, (who has not appealed,) filed 
an answer in support of his pretension to hold the mouzah under 
the collector’s settlement 

The principal sudder ameen gave a decree in favor of the plain- 
tiffs, on the main grounds that execution of the mortgage bond by 
the late ghautwal. Sham Narayun Deo, was satisfactonly proved by 
the evidence of Kishen Dutt Jha, one of the subscribing witnesses, 
and of two other witnesses, Munorut Mahato and Manik Sikhdar, 
who were present in tlie assembly, and whose testimony was con- 
firmed by a report from the attaching suzawal, bearing date the 11th 
July 1845. 

The guardian of the minor ghautwal, the appellant, acknowledges 
in this court that the })laintiffs were in possession of the mouzah 
under the pottah granted by the former ghautwal at a jumma of 72 
rujiees, but objects that the mortgage bond is not proved, and, if 
proved, that the amount of the loan has been realized from the 
usufruct of the property, and the plaintiffs shoixld be called upon to 
deliver in their accounts, under Sections 10 and 11, Regulation XV. 
1793. But that law is only applicable to cases instituted by mort- 
gagors to recover possession of mortgage property; and there being 
no doubt, in my opinion, as to the validity of the bond, which the 
appellant has not attempted to disprove by counter evidence, I con- 
firm the decision of the lower court, and dismiss the appeal, with 
costs. 


Tue 2 1st May 1850. 

Case No. 64 of 1850. 

Regular Appeq} from a deciaion paaaed hy the'Moonsiff of Kytha, 
Jf’ujeeooddeen Mahomed, January 26tA, 1850. 

Gudadhur Mundul, (Plaintiff,) Appellant, 
versus 

Lukhikanth Mundul, Gooroo Duyal Mundul, Sreedhur Bancrjya, 
heir of Tara Chum Banerjya, deceased, Gunga Narayun Acliar- 
jya and others, (Defendants,) Respondents. 

This suit was instituted on the 16th June 1849, to recover pos- 
session of 4 cottahs of bast land (t)ie site of a homestead) and 4 
trees growing thereon, valued at rupees 15-14. 

The plaintiff stated that he formerly held in mouzali Romcslinr- 
pore, tlie zemindarce of the defendants, Gunga Narayun Acharjya 
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and others, 1 beegah 8 cottahs of rice land, and 4 cottahs of bast^ 
including 4 fruit trees, at a junmia of rupees 4-4; that he resigned 
the jumina in 1252, and at the commencement of the following 
year re-engaged the bast land and trees from the farmer of the 
mouzah, the defendant, Tara Churn Banerjya, in benamee^ in name 
of the defendant, Gooroo Duyal Mundul, at a jumma of 8 annas ; 
that he subsequently underlet the land to the defendant, Lukhikanth 
Mundul, reserving to himself the right to the trees, of which he held 
possession up to the month of Bysakh 1256, when Lukhinath Mun- 
dul ousted him, notwithstanding that the farmer, to whom the 
matter in dispute was referred, had given a roka^ or note, declara- 
tory of his right 

The defenclaiit, Lukhikanth Mundul, in answer, denied the claim, 
stating that, on the plaintiff’s resigning the jumma originally held 
by him, he himself engaged the disputed basi land and trees from 
the farmer of the mouzah, under a pottah, bearing date the 12 th 
Assin 1253, and he paid rent to the farmer accordingly. 

The other defendants did not appear. 

The moonsiff dismissed the suit, on the grounds that the plaintifl' 
was unable to produce a pottah for the land, or any agreement from 
the alleged under-tenant, and the evidence of his witnesses, in 
respect to the allegation that he had entered into fresh engagement 
with the farmer, was entirely hearsay ; that, on the other hand, 
the pottah, dated the 12th Assin 1253, on which the defendant, 
Lukhikantli Mundul, founded his rights, was duly proved in evi- 
dence, and the signature attached to it was authenticated by one of 
the plaintiff’s own witnesses. 

The plaintiff asserts, in the reasons of appeal, that though he held 
no pottah, or kubooleut, a transfer of names w^as duly made in the 
zemindar’s serishta, and that the evidence of his witnesses proves 
that he w^as in possession ; but of the former fact no proof whatever 
has been adduced, and the evidence, as to possession, is far from 
satisfactory in my opinion. I therefore reject the appeal, and con- 
firm the decision under Clause 3, Section 16, Regulation V. 1831. 


The 23hd May 1850. 

Case No. 56 of 1849. 

Regular Appeal from a decision passed by the late Moonsiff of Doobraf 
pore, Moulvee Atta Aiee, March 26th, 1849. 

Sreenath Chowdhree, (Defendant,) Appellant, 
versus 

Manik Chund Manna, (Plaintiff,) Respondent. 

This suit w^as instituted on the 23rd July 1847, to recover pos- 
session of 6 beegahs of rent-paying land, and the value of crops. 

4 
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The plaintiff stated that his father, Bhyrab Manna, deceased, held 
in moussah Pootka, belonging to lot Babooijor, 31 beegahs, 18 cotr 
tabs of land, at a jumma of 26 Sicca rupees, to which he succeeded 
as heir ; that on the 23rd Kartick 1253 B. S., he was forcibly dis- 
possessed of 6 beegahs of the said land by Sreenath Chowdhree, 
the fanner of mouzah Bagduhuree, who cut and carried off the 
crops ; that he brought a complaint against him in the foujdaree 
court, where he obtained no redress, the Mahomedan law officer, to 
whom the case had been made over, having referred him to an 
action under Act IV. 1840 : he therefore instituted this suit, valuing 
the land at rupees 110, and the crops at rupees 34-5, and making 
Sreenath Chowdhree, the respective proprietor of the two mouzahs, 
and others, defendants. 

The defendant, Sreenath Chowdhree, in answer, pleaded that the 
disputed land belonged to mouzah Bagduhuree, and as the suit in- 
volved a boundary dispute, it should have been instituted by the ze- 
mindar of Babooijor and not by a ryot; that the land was originally 
reclaimed from the jungle by Nuffur Chund £aee, who was suc- 
ceeded in 1 246 by the plaintid’s father, who executed a kubooleut 
in his (defendant’s) favor, at a jumma of rupees 1-8, and the plaintiff 
succeeded to possession after his father’s dcatli ; that at the com- 
mencement of 1253 he served on the plaintiff a notice, under Sec- 
tions 9 and 10, Regulation Y. 1812, calling upon him to pay an 
enhanced rent, which was not attended to, and as the lease, under 
which the land was held, had expired, and the plaintiff was a pay- 
hhast ryot, he ousted him under the provisions of Section 10, Regu- 
lation LI. 1795, and made over the land to Kishto So and Becharam 
So, and they having fallen into arrears he attached their crops, 
with the assistance of a muzkooree peon deputed by the police daro- 
gah under Regulation XX. 1817, in consequence of which the 
plaintiff had now colluded with tlie zemindars of Babooijor, in order 
to regain possession of the land, on the pretence that it belonged to 
mouzah Pootka, his (plaintiff’s) place of residence. He objected 
also to the value of the crops claimed as being excessive. 

The plaintiff, in his reply, denied the facts in the answer, which he^ 
said were contr^y to the statement made by the defendant in the 
foujdaree court, in which there was no mention of his (plaintiff’s) 
having cultivated the land as a ryot of Bagduhuree. 

The other defendants did not appear. 

On the 16th August 1848, the moonsiff struck the case off the 
file, on the ground that the plaintiff had presented a petition to the 
ameen deputed to make a local enquiry, relinquishing his claim. 
This petition was denied by the plaintiff, who appealed against the 
order ; and on the 22nd November the case was remanded to the 
moonsiff with directions to investigate the matter, and in the end 
the objections of the plaintiff in regard to the petition were admitted. 
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The moonsifF consequently now tried the case on its merits. He 
was of opinion that it was satisfactorily proved by the evidence of 
the witnesses examined on the plaintiff’s part ; that the plaintiff was 
in possession of the land, and brought it into cultivation in the year 
1253, and that the evidence of the defendant’s witnesses on that 
point, to which he restricted the enquiry, was unworthy of confi- 
dence ; and he therefore decreed to the plaintiff possession of the 
land, and damages in compensation for the loss of the crops to the 
amount of rupees 26-3-10, being the mean value of the crops as 
deposed to in evidence. 

The defendant filed two petitions of appeal, namely, a summary 
appeal against the order passed by the moonsiff in respect to the 
alleged withdrawal of the claim, which was dismissed by this court 
on the 21st instant, and the present appeal. In the reasons of appeal 
he again quotes Section 10, Regulation LI. 1795, which applies 
only to Benares, and contends that the accounts filed by him and 
the evidence of his witnesses prove his case ; and in respect to the 
damages he objects that tlie moonsiff* should have been guided by 
the lowest value of the crops named by the witnesses, and not by 
the mean. But I can find no gi’ounds for interference with the de- 
cision ; the evidence greatly preponderates in favor of the plaintiff, 
who, there is no doubt, had possession of the land, paying rent to 
the zemindar of Babooijor; and the damage’s awarded appearing to 
me fair in amount, I confirm the decision, and dismiss the appeal, 
with costs. 


The 29tii May 1850. 

Suit No. 224 of 1849. 

Regular Appeal from a decision passed by the late Moonsiff of Boohraf 
pore, Moulvee Alta Alee, November \3th, 1849 . 

Sibram Mahata, (Plaintiff,) Appellant, 
versus • 

Ilurlal Naek, Shamlal Naek, Kanailal Naek, Kalee .Purshad Naek, 
•lugubundhoo Naek, Narayun Das, Brijlal Gorain, DoolubhDome, 
and ei^ht others, (Defendants,) Respondents? 

This suit w^as instituted by the plaintiff (appellant), on the 13th 
July 1848, to recover the value of a cart, three bullocks, five sacks, 
and three brass utensils, with damages, amounting, on the whole, to 
rupees 147-8-6. 

The substance of the plaint is that, in the month of’ Chyte 1253 
6. S., the plaintiff conveyed to Kuddia, on bullocks, some tussur 
cocoons, which had been purchased by one Mudhoosoodun Cha- 
toorjya from the defendants, Hurlal Naek, Shamlal Naek, and 
Kanailal Naek, and the price not having been paid, the said defen- 
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danta on hia return held him reaponsibk for it, kept him in duress, 
unci, through the instrumentality of the other defendants, took from 
him' the property sued for, by way of security ; that he brought^ a 
complaint against them all before the magistrate, which was dis- 
missed on default; that afterwards the defendants, Hurlal Naek, 
Sharnlal Naek, and Kanailal Naek instituted a suit, No. 292 of 
1847, in the moonsiff’s court against plaintiff, his father, Gya Go- 
biiid Mahata, and Mudhoosoodun Chatoorjya, to recover the price 
of the cocoons, rupees 28-12, which was decreed against Mudhoo- 
soodun alone, plaintiff and his father being released from the claim; 
and as the property had not been restored, plaintiff brought the 
present action. 

The defendant, Hurlal Naek, in answer, denied the claim, which he 
declared to be fraudulent. He admitted that the plaintiff’s father, 
Gya Gobind Mahata, had pledged to him three bullocks of the de- 
scription given in the plaint on account of a debt ; but he knew 
notliing of the rest of the property. 

The defendant Sharnlal Naek filed an answer to the same 
effect. 

The defendants, Kalce Purshad Naek, Jugubundhoo Naek, 
Narayun Das, Brijlal Gorain, and Doolubh Dome, filed three 
separate answers in denial of the claim. The other defendants did 
not appear. 

The moonsiff dismissed the suit with costs, on tlic grounds that 
the evidence of the plaintiff*’s witnesses failed altogether to establish 
the claim, and that the answer of the defendant Hurlal Naek, in 
respect to the three bullocks, was proved by two witnesses examin- 
ed on his part, namely, Mahalharuth Mahata Mundul, and Gooroo 
Churn Poddar. 

In the reasons of appeal the plaintiff states that his claim in 
respect to the three bullocks is proved by Hurlal Naek’s answer ; that 
the plea that they had been pledged on account of a debt is false, for 
the fact that the property had been taken from him by the defen- 
dants was recorded in«his answer to the plaint in the suit. No. 292 
of 1847, and the reply to that answer made ito mention of the 
bullocks havini^been pledged. He also objected that the moonsiff 
had wrongly charged him with the full fees of the pleaders in each 
of the five answers filed by the defendants. 

On referring to the suit alluded to above, I find that the plaintiffs 
(the present defendants, Hurlal Naek, Sharnlal Naek, and Kanailal 
Naek,) declined giving any reply to the statement made in the 
answer, on the ground that it was irrelevant matter ; and as it ap- 
pears that the complaint brought before the magistrate gave a very 
difierent version of the story from that recorded in the present 
plaint, and no sufficient reasons have been given to impugn the 
correctness of the evidence of the two witnesses examined for the 
,^^fendants, one of wliom was named by both parties ; 1 confirm the 
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decision of the lower court on the merits of the case ; but the 
order In respect to the pleader's fees is erroneous. 

In a decision passed by the Sadder Dewanny AdawJut, recorded 
at page 418 of the printed Decisions for 1849, it was held that 
when separate answers for several defendants (sued jointly), and 
to the same effect, have been filed by one and the same pleader, the 
full fees of one pleader can only be given.” Now in this case the 
answers of Hurlal Naek and Shamlal Naek are to the same effect, 
and were filed by the same pleader, Kartick Dhur ; the answers of 
Kalee Purshad Naek, and Jugubundhoo Naek, and Narayun Das, 
and Brijlal Gorain, are also to the same effect, and were filed by the 
same pleader, Koochil Chund Hujara ; that of Doolubh Dome was 
filed by the pleader, Rooknaooddeen. The plaintiff' is therefore 
liable, under the precedent above quoted, for the full fees of three 
pleaders, instead of five, as ordered by the moonsiff. The order to 
be amended accordingly, and the costs of this court charged to the 
parties pro rata to judgment. 


The 30th May 1850. 

Case No. 221 of 1849. 

Regular Appeal from a decision passed bg theAate Moonsiff of Doobraf 
pore^ Mouhee Atta Alee^ October 30M, 1849. 

Ashootosh Dey, for self and as executor to the estate of Pruinuthunath 
Dey, deceased, (Plaintiff,) Appellant, 
versus 

Meer Omur Alee and others, heirs of Meer Mazum, deceased, 
(Defendants,) Respondents, 

This suit w^as instituted on the 1st June 1848, to recover the sum 
of Company’s rupees 7-1-10, being arrears of rent, with interest, for 
1251 B. S. 

The plaint sets forth that the defendant, Meer Mazum, held in 
mouzah Aoliya, hoodah Jheeloor, plaintiff’s zemind^ree, 12 beegahs 
of land, at a jumma of 11 Sicca rupees, and 10 Sicca rupees under 
the denomination of abwaub\ total Sicca rupees 21, or Company’s 
rupees 22-6-10; that in the year 1251, the defendant paid the sum 
of rupees 17-9, leaving a balance of rupees 4-13-10, which it was 
sought to recover, with interest. 

The defendant appeared by vakeel in the lower court, but having 
omitted to file an answer, the case was tried by the moonsiff’ exparte^ 
and decreed in favor of the plaintiff, under date the 17th September 
1848. 

On appeal preferred by the defendant, who denied the legality of 
the decision, the case was remanded by the principal sudder ameen, 
witli tlie concurrence of this court, with directions to the moonsiff 
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to ascertain what was the nature of the abwaub claimed^ and whence 
it originated, and to decide wliether the demand on account thereof 
was legal or not 

On being called upon to explain the matter, in conformity with 
the above order, the plaintiff filed a copy of a jummabundee account, 
dated 1194 B, S., and his zemindaree accounts from the year 1240, 
to show that the ahimtib had been paid from that period, and as 
those documents constituted no proof of its validity, the moonsiff now 
dismissed the suit with costs. 

The plaintiff, in this court, maintains that the ahwaub claimed is 
not of the description prohibited by Section 55, Regulation VIIL 
1793; that it was asul jumma only, that it has all along been enter- 
ed in the accounts under the head of abwaub ; and his vakeel ex- 
plains that it consists of the jumma of rent-free lands and tanks- re- 
sumed by the former zemindar of Beerbhoom. But I am not satis- 
fied with this expLanation, which is unsupported by the record. No 
proof of the legality of the claim has been adduced ; the jumma-- 
bundee account of 1194 B. S., which is dated before the promul- 
gation of Regulation VIIl. 1793, has no apparent connexion with 
the defendants’ bolding, it merely denotes that abwaubs were former- 
ly imposed on the ryots, which no one denies ; but such abwaubs were 
required by Section 54, of that Regulation to be consolidated with 
the asul into one specific sum ; and the fact that the abwaub now 
claimed has hitherto been paid by the ryot, even, if true, cannot 
warrant a decree in the face of an enactment prohibiting the imposi- 
tion of such cesses, and in the absence of any engagement contract- 
ed between the parties as provided for by Section 3, Regulation V. 
1812. I therefore confirm the decision of the lower court, and dis- 
miss the appeal, with costs. 

The 30th May 1850. 

Case No. 222 of 1849. 

Regular Appeal from a decision passed by the late Moonsiff of Doobraj- 
pore^ Moulvee Atta Alee^ October 30^^, 1849. 

Ashootosh Dey, for self and as executor to the estate of Prumuthunath 
Dey/deceased, (Plaintiff,) Appellant, 
versus 

Meer Tusudduk, (Defendant,) Respondent 

This suit was instituted on the 1st June 1848, to recover the sum 
of Company’s rupees 5-14, being arrears of rent, with interest for 
1251 B. S. 

The circumstances of this case are similar to that recorded under 

the case No. 221 of 1849, decided this day, and the same order 
applies. 
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Present : FRANCIS LOWTH, Esq., Additional Judge. 

The 25th Mat 1850. 

No. 45 of 1848. 

Appeal from a decuion of Syed Tyfuezul Hotein, Sadder Ameen of 
Behar, dated 2Zrd November 1848. 

Jngdeo Bhyah Gyawal, (Defendant,) Appellant, 
versus 

Damoodhur Lall Khuttree, (Plaintiff,) Respondent. 

Claim, for rupees 337-0-3, due on a bond executed by appel- 
lant, under date the 5th Aughun 1252 F. 

The appellant in this case appeals against the order of the sudder 
ameen or Gyali, dated 23rd November 1848, decreeing the above 
amount in favor of the plaintiff (respondent,)— and urges various 
reasons against that decision, and, among them. 

First — ^That one Gopal Koormee, original purchaser of the 
stampt paper, on which the bond was written, and from whom the 
respondent appears to have obtained it, was not in the district, or at 
his home at the time the document itself was written, nor on the 
date of its purchase, viz., 26th November 1844, corresponding with 
2nd Aughun 1252 F. 

Second . — That the si^ature affixed to the bond is a fabrication, 
and does not accord with that attached to the vakalutnameh signed 
by the appellant ilnd filed in the case. 

Third . — ^That Buhoree Bhyah Gyawal was the instigator in 
the case, and being well acquainted with the matter should have 
been summoned to give evidence. 

This case appears to have been instituted before the sudder 
ameen on die 15th May 1848. From the record of the case it appeara 
that ibe money was not paid in the presence of any party, save one 
Bhoop Latt, the writ^ of the bond, and that that document was 
prepared in the absence of the subscribing witnesses, who also 
signed the same at different times, and not in the presence of each 
otW; considering this not only unusual, but an irregular nmde of 
inducting business^' contrary to the customs of the natives tibe 
country, and as the appellant (defendant) had raged the febrication 
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of his signature, before the sudder ameeu, farther evidence and 
proof in support of the claim should have been required, and the 
authenticity of the (defendant) appellant’s signature substantiated ; 
also the evidence of Gopal Koormee, an essential witness in the 
case, should have been recorded, to ascertain the fact of the pur- 
chase by him of the stampt paper originally, and how it came into 
the possession of the plaintiff (respondent,) and whether the said 
Gopal Koormee was at his home, or in the district on the 2nd 
Aughun 1252 F. or not ; and farther, that Buhoree Bht/ah, who 
appears to have been cognizant of the whole matter, should have 
been summoned to give evidence in this case. 

Considering the mrther investigation into these points necessary 
and essential to the correct decision of the case, 1 direct that the 
same be returned to the sudder ameen for re-investigation and de- 
cision, and the stamp for the appeal to be refunded in the usual 
manner. 


The 31st May 1850. 

No. 39 of 1848. 

Appeal from a deeition of Sped Tufueeul Hosein, Sudder Ameen o/Behar, 
dated 6th September 1848. 

Reejhun Singh, son and heir of Nehal Singh, deceased, 
(Defendant,) Appellant, 
versus 

Dumree Singh and Ishuree Pershad Singh, (Plaintiffs,) 
Respondents. 

This suit was instituted on the 13th May 1847, to recover the 
sum of rupees 388-4-3-4, principal and interest of a bond, executed 
by Nehal Singh, deceased, dated 27th Chyte 1242, or 10th April 
1835. 

The plaintiffs state that Nehal Singh took an advance of ru- 

g ies 2000 from them, and gave a farm of his share in mouzalis 
unyadpoor Khanpoora, Khanpoora, Ibrahimpore, Noama, Luch- 
munpore, Jaipojfe, and Furreedpore, on a jumma of rupees 33-5-6 
from 1237 to 1251 F« ; that he subsequently, on various dates, bor- 
rowed at interest rupees 275, and gave the bond abovementioned, 
in which it was stipulated that the sum should be repaid with the 
advance in 1251 ; that the interest of the bond used to be liquidat- 
ed by credit of the rupees 33-5-6, but in consequence of the lease of 
the farm having expired in 1251, and Furreedpore and other 
villages having been sold, no interest could be realized, nor any 
portion of the principal recovered : hence this suit 
The defendant admits the execution of the bond, but pleads that, 
on the estates of Nehal Singh being advertised ftlr sale on account of 
a decree due to Conniah Sahoo, the plainti^ objected to the sale on 



ZIf.LAri BSHAR. 


61 


the ground that the estates were pledged to them on account of an ad- 
vance and bond debt ; that the suddcr ameen thereon forwarded a 
proceeding to the collector of Behar, desiring him to sell the estates, 
if the price bid was more than enough to cover the claims of the 
opponents, otherwise not to sell, and that, in case of a sale, the pro- 
ceeds were first to be applied towards payment of the objector’s 
claims, and the surplus, if any, to be paid to Conniah Sahoo ; this 
order was upheld in appeal ; the sale, however, did not take place ; 
subsequently, on the 17th November 1838, the rights and interests 
of Nchal Singh and Bliobun Singh in Khanpoora were sold in satisfac- 
tion of a decree due to one Bydnarain Singh and purchased by Door- 
bejoy Singli for 105 rupees; that, on objections to the sale being urged 
again by the plaintifls on the score of the low price realized, the 
sale was reversed and a resale directed ; that on the collector’s* pro- 
ceeding to carry this order into effect, the plaintiffs represented that 
they had claims to upwards of 8000 rupees against all the proprie- 
tors of Khanpoora, and that, if any party would bid more than what 
they claimed on account of the advance and bond debt, the sale 
might proceed, otherwise they would be the purchasers; the proper- 
ty was accordingly put up and sold to Duinree Singh, one of tlie 
plaintiff's, for rupees 1 00. After this, on the 1 9th May 1 842, the addi- 
tional principal sudder ameen recorded in the case of Bydnarain; 
tliat as he had received no portion of the proceeds from the said 
sale, which was held evidently in satisfaction of the claims of the 
plaintiff's, and as it does not appear what those claims amount to on 
account of their advance and bond, the plaintiff's must in one month 
bring a regular suit to establish that point They neglected to do so, 
and therefore it is evident the purchase made by them was in lieii 
and satisfaction of their claims, and the present suit on account of 
the bond debt, which cannot be separated from the advance, is insti- 
tuted only to obtain a double payment 

The sudder ameen decided that, as there was no condition in the 
bond to the efl'ect that, in the event of the non-payment of the bond 
debt at the expiration of the lease, it was to be* considered one with 
the advance smd the farm continued till the liquidation of both 
amounts, whilst the only stipulation was that the bond debt should 
be paid with the advance m Jyte 1251, the year of the termination 
of the case, tlie claim must be considered just, and, if not demanded, 
might be lost to the plaintiff's by the expiration of 12 years. * 

Appellant has advanced no arguments beyond those set forth in 
his answer above noted, but cites the decisions in the suit of Shah 
Abdool Kurreem versm Kunhye Sahoo and Mohun Sahoo in spe- 
cial appeal before the Court of Sudder Dewanny Adawlut, dated 19th 
July 1847, (page 343 of No. XXIII. 1847,^ and Sheolal Singh and 
Shcopurshun Sin^h versus Bolakee Singh in appeal before tSe offi- 
ciating additional judge of Behar, dated 24th October 1849, as con- 
clusive in tins case. 


38 
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Respondents declare the debts to be distinct ; that no condition 
was inserted in the bond for the continuation of the farm in the 
event of the debt in question being unpaid in 1251 ; that of the seven 
three monzahs given in farm, three have been sold, viz., two on 
account of balance of Government revenue, and one, Khanpoora, in 
satisfaction of a decree held b}^ Bydnarain, which Dumree Singh 
purchased, but not in lieu of their claims, and therefore their pre- 
sent demand is a just one. 

I consider the claim of respondents established, that the debts are 
distinct ; that the lease of appellant’s estate was given in farm only 
on account of the advance, that the condition in the bond related 
only to the repayment of the bond debt in 1251 F., w’ithout any 
stipulation as to the continuation of the farm in the event of 
its non-payment, and therefore that the decisions cited by appellant 
founded on documents containing specific conditions to that effect, 
are not applicable to the present suit ; moreover, that appellant has 
not established the plea of respondents’ having purchased the rights 
and interests of Nehal Singh in mouzah Khanpoora, in lieu and satis- 
faction of all claims against him. I therefore confirm the decree of 
the sudder ameen, and dismiss the appeal, with costs. 


The 31st Matt 1850. 

No. 147 of 1848. 

Appeal from a decision of S/tetkk Kasim Alii, former Additional Moonsif 
ofGyah, dated 27th June 1848 . 

Musst. Bikanee, widow of Mcer Ahmud Ali, deceased, (Defendant,) 

Appellant, 

versus 

Bulwunt Sahoo, Jliuboo Sahoo, Jetun Sahoo, Girdharee Salioo, 
and Rujjoo Sahoo, sons and heirs of Pershad Sahoo, deceased, 
.(Plaintiffs,) Respondents. 

This suit w;is instituted on the 10th May 1847, or 1st Jyte 1254 
F., to recover rupees 285-12, principal and interest on account of 
arrears of rent of a*farm of mouzah Juffeepore, porgunnah Balawor, 
for 1242 and 1243 F., being a tliird share of the village after de- 
ducting the shares of other parties. 

The plaint sets forth that the plaintiff (deceased,) Jankee Sahoo, 
and Jehul Sahoo held the mortgage of the village from Taikraun 
Misser and others ; that defendant (deceased) took the lease from 
the plaintiffs, at a jurama varying year by year, from 1237 to 1245 
F. ; that he remeuned in possession of the farm up to the end of 1243, 
and paid his rents in full up to 1241; but for 1242 and 1243 he paid 
nothing, and in 1244 the village was attached, resumed, and settled 
with the original proprietors; that the other two partners with 
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plaintiff (deceased) in the mortgage, sued the fanner for their shares 
of rent due and obtained decrees. 

The defendant (deceased) replied that he had paid all the rents 
up to 1243 F., that in 1242, an adjustment of accounts took place, 
when a balance of rupees 44-14-9 was shown against him, which, 
with the rent of 1 243, he discharged and holds receipts for ; that in 
fact he paid rupees 10-9-3, in excess ; moreover, that the plaintiff, not 
having preferred his claim for more than 12 years, cannot now 
sue him. 

The additional moonsiff decreed the suit in favor of the plaintiff 
(deceased,) on the grounds that the adjustment account and receipts 
filed by the defendant (deceased) arc not genuine. 

The appellant urges that the genuineness of the said documents 
has been fully proved by the evidence of witnesses, that the signa- 
tures of plaintiff (deceased) thereto attached accord with each ouier, 
and that, though he knew how to write, he did not sign his vakalut- 
nameh in the suit from fear of comparisons being made, but got his 
brother, Jankee Sahoo, to sign for him. 

I see no reason for summoning the respondents. 

The evidence of the witnesses adduced in support of the assertion 
that an adjustment of accounts had taken place, and to attest the 
receipts, is most unsatisfactory and untrustworthy ; the documents 
cannot be considered genuine, as the signatures in no one instance 
correspond, nor did the defendant ever attempt to establish their 
correctness by comparison with other signatures of the plaintiff on 
receipts, which ho must have had in his possession, as the plaintiff 
could not file a suit for the rents of 1242 F. till the following year, 
the period of limitation must be reckoned from 1243 F., this suit, 
therefore, instituted in 1254 F., is not liable to be dismissed on that 
ground. I therefore confirm the decree of the additional moonsiff, 
and dismiss the appeal, with costs. 


The 31st May 1850. , 

No. 176 of 1848. 

Jppeal from a decision of Sped Mohmnmud Alii Ashruff", Moonsiff of 
Behar, dated the 3\st July 1848. 

Reetoo Mahton, (Defendant,) Appellant, 
versus 

Seetaram Bhut, (Plaintiff,) Respondent 

Tins suit was instituted on the 1st February 1848, to recover 
rupees 16-14-7-7, principal and interest of a bond, dated 16th Chyte 
1251 F., alleged to have been executed by the defendant in plaintiflTs 
favor. 
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The defendant denies the claim in toto^ and states that he was 
absent from his village and house on the date of the execution of 
the bond; that on a division of property being made in 1252 F. 
between him and his brothers, the plaintiff acted as one of the 
arbitrators ; that all the debts of the several members of the family 
were entered in a list, and the present claim not being among them 
is an unjust one and the bond fabricated* 

The moonsiff decreed the suit in favor of the plaintiff, on the 
grounds that the bond was proved both by the evidence of witnesses 
and the document itself; that of three witnesses produced by tho 
defendant to prove his absence from home, one was a relation and 
his evidence therefore not trustworthy, a second deposed to his being 
at his house, and on tlio single statement of the third, though sup- 
porting the plea of the defendant, no reliance could be placed, and 
that the document filed to prove the division of property, — ^being 
on plain paper, the evidence of witnesses to it was useless. 

Respondent denies all knowledge of the tukseemnameh. 

The appellant has failed to substantiate his plea of absence from 
the village and his house on the date of the execution of the bond, 
whilst that document is proved by the evidence of witnesses to be 
genuine and to have been executed by the appellant : the evidence 
of the witnesses, produced in support of tho tukseemnameh, is most 
unsatisfactory and insufficient to establish its genuineness, wliilst 
the document itself is on plain paper: moreover, though the plaintiff 
was able to write his name, attached to the said document as arbi- 
trators, is acknowledged not to have been signed by himself, but by 
one Wuzeer Ali, who Avrote the document and signed for all the 
other witnessses thereto, who were ignorant and illiterate parties. 

I therefore confirm the decree of tho moonsifi*, and dismiss the appeal, 
with costs. 
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Present : W. S. ALEXANDER, Esq., Judge. 


The 3rd May 1850. 

No. 7 of 1848. 

Jppeal from the decision of Mouhee Moazeum Hossein, Principal Sudder 

Ameen. 

Chowdliry Dowliit Singh, (Plaintiff,) Appellant, 
versus 

Musumut Naine Koomaree and others, (Defendants,) Respondents. 

Instituted 7th January 1847, decided 23Td June 1848. 

This action was instituted by the plaintiff, to recover from the 
defendants, as heirs of Musumut Juldye Konwaree, deceased, the 
sum of Company’s rupees 2,941-6-9, being the value of the produce 
of certain lands. The claim was not disputed, and the plaintiff 
obtained a decree for the amount sought to be recovered, which he 
was to execute on the property of the deceased — the court releasing 
the defendants from responsibility. 

Against this portion of the decision, the plaintiff has appealed, 
urging that the defendants are the heirs of the deceased, and three 
of them, viz., Toolshee Dut, Sebnerayun Singh, and Shew Siuiker 
Singh, took possession of tlie personal effects, carrying off rupees 5000 
and other property, thus depriving him of the means of executing 
his decree. A summons was issued for the attendance of respon- 
dents. • 

Judgment. 

The liability now sued for was incurred by a Hindoo widow, and 
on her decease her heirs cannot be made responsible for the 
debt. It must be recovered from her property. The principal 
sudder ameen, however, has, in my opinion, irregularly put to the 
issue the charge made by the appellant against the defendants, 
Toolshee DuR and two others, of carrying awav the personal pro- 
perty of the deceased. This cWge appeared lor the first time in 
the plaintiff’s replication, and formed other matter than that contain- 
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ed in the plaint, contrary to tlie provisions of Section 5, Regulation 
17. 1793. This portion therefore of the principal sudder amecn’s 
decision must be regarded as mere surplusage. The principal sudder 
ameen having declared that these defendants were not the heirs of 
the deceased, need not have entered upon a matter, the enquiry 
into which belonged more legitimately to the criminal than to the 
civil court. Ordered, that the appeal be dismissed, and so much of 
the decree of the principal sudder ameen that allows the appellant 
to execute the judgment passed, on the property of the deceased, bo 
conSrmed. 


The 3ri> May 1850. 

No. 33 of 1847. 

Appeal from the decision of Moulcee Moazssum Hossein, Principal Sadder 

Ameen, 

Nund Kissore Doss and others, (Defendants,) Appellants, 

versus 

Ohulaie Ram Chowdhry, and after his decease, Gordial Cliowdhry 
and Lall Beharee Ghose, (Plaintiffs,) Respondents. 

Instituted 2nd July 1845, decided 30th July 1847. 

This case was fully reported and decided by this court on the 
7th May 1849, mde page 17, Reports of Zillali Bhaugulpore for May 
1849. The principal sudder ameen decreed the case in plaintiff ’s 
favor for rupees 1,213-14-3, being the profits of a farm from which the 
defendants had dispossessed the plaintiffs before the expiration of the 
lease ; but, on appeal, this decision was reversed, because it was shown 
that a vakeel of the court had, in taking the lease, acted in contra- 
vention to Section 6, Regulation XXVII. 1814. On special 
appeal, the Court of Sudder Dewanny have remanded the case observ- 
ing that they know of no law prohibiting a vakeel allowing other 
party or parties to carry on a suit in which he is principally 
interested, nor authorising a judge to dismiss peremptorily without 
Judicial decision a case in which this may appear. 

The case agaia came on for hearing in the presence of both parties. 

, Judgment. 

The vakeel alluded to, namely, Ramkanye Ghose, was employed 
both in the conduct of this case, and of the one for the reversal of 
the sale of the property for arrears of public revenue, of which a lease 
was subsequently given for a term of 16 years, and although Section 
6, Regulation XXVII. 1814, has not been repealed by Act I. 
1846, the above law does not authorise a judge to punish a 
vakeel by dismissing peremptorily a claim in which he may appear 
to be interested. Under these circumstances I see no grounds for 
interfering with the judgment of the lower court, which is hereby 
affirmed, with costs against the respondents. 
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The 9th Mat 1850. 

Case No. 11 of 1848. 

Appeal from the decition of Moulvee Moazsum Hostein, Principal 

Sudder Ameen. 

Mr. T. Taylor, Attorney of C. DcKerrone and Co., (Appellant,) 

Plaintiff, 

Government^ Gisborne and Co., and others, (Respondents,) 

Defendants. 

Instituted 3rd July 1849, decided 2nd Au/^ust 1848. 

The plaiiitift’ instituted this suit as zemindar of mouzah Chundee- 
pore, zillah Malda, to recover possession of 600 beegahs of land, with 
mesne profits (date of dispossession not stated) from the defendants, 
the zemindars of mouzah Hur Chundeepore, with whom, notwitlir 
standiiig a previous settlement with the plaintiff, effected by the 
deputy collector of Malda, the revenue authorities of Bliaugulpore 
liad made a settlement The plaintiff subsequently included the 
Government among the defendants. The answer of the Government 
and the other defendants was to this cflPect : that respecting this 
land there was a dispute between the former zemindar of Chuiidee- 
pore and the zemindar of Jumoonee; the case was tried under 
Regulation XL 1819, and a decree was given in favor of the 
Government; that the lands were directed to be measured, and 
settled with the Jumoonee zemindar; that a boundary was marked 
out, and the area measured, which was found to contain 3,269 
beegahs: a settlement was made in the first instance with Mr. 
Freeman, and subsequently with the defendants ; the plaintiff has 
no riglit to the lands. 

The late principal sudder ameen first heard the case, and dismiss- 
ed the claim. On appeal, it was remanded, because ho had decided 
the case on the report of an ameen deputed J:o the spot, without 
swearing him to the truth of his statement 

The present principal sudder ameen has also dismissed the claim. 

The plaintiff has appealed from this decision jjn general grounds. 
The respondents were summoned to attend. 

Judgment. 

From the exhibits filed by the appellant in this case, it appears 
that he entered into an engagement with thq deputy collector of 
Malda, during the years 1842 and J843, for the toufeer lands, 
appertaining to mouzah Chundeepore, and he complains tliat he was 
dispossessed from a portion of these latids, amounting to 600 beegahs 
by the deputy collector, Zinooddeen Khan, wl^h that functionary pro- 
ceeded to the spot to settle the Hur Chundee^re lands, in which he 
included the aforeuieiitioiied 600 heeg^ahs, ^id made a settlement 
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wit]i the (Icfeiidaiits as a part of Hur Ohundeeporoz The papers filed 
with the record show, that, as far back as the 7tli August 1833, 
the right of the Government to certain nenv formed lands, lying 
between the river Ganges, near the town of Rajmehal, was investi- 
gated under Regulation IL 1819, by Mr. Collector Ward, and 
the zemindar of Chundeepore, Baboo Ashootosh Dey, appeared and 
claimed them as an increment formed from his estate ; while Raja 
Gujraj Singh, the zemindar of Jumoonee, claimed them for Hur 
Chundeepore. The lands were decreed to the Government, and the 
zemindar of Chundeepore appealed from the collector’s decision to 
the special commissioner under Regulation III. 1828, stafioned at 
Moorshedabad, who, on the 17th December 1836, upheld the award 
of the collector, and directed the measurement of the lands, and a 
settlement to be made with the zemindaree of Jumoonee. In March 
1837, Mr. Assistant Farqiiharson proceeded to the spot, and, after 
the issue of the usual proclamations, and a notice for the zemindar 
of Jumoonee to attend and enter into an engagement for the 
lands, marked out the boundary, and measured the lands. On the 
completion of the measurement, he ascertained that the amcen hud 
included 326 beegahs south of a cotton tree which formed the 
boundary in that direction. The error was rectified, and the area 
was found to contain 3,269 beegahs 8 cottahs. The zemindar of 
Jumoonee not appearing, a farm of the lands was given to Mr, 
Freeman. In April 1842, Zinooddecn Khan, the deputy collector, 
attached to Bhaugulporo, was deputed to the spot to make fresh 
eiKpiiries into the capabilities of the soil and to effect a settlement. 
During tliesc ciu|uiriGS the appellant appeared, and entered objec- 
tions, stating that he had been dispossessed of 545 beegahs 10 cottahs 
of the Chundeepore lands, which had become incorporated with tlie 
lands of Hur Chundeepore ; that when Mr, Assistant Farcpiharsoji 
came to mark out and measure these lands, he ai)pointed one Tirlo- 
chun as measuring ameen, and that he had included the above lands 
belonging to Chundeepore, with the Hur Chundeepore lands ; but 
that Mr. Farquharsqn had fixed upon a cotton tree as the boundary 
mark to the south, and petitioner (appellant) did not object to that 
boundary. Whereupon the deputy collector, to put a stop, as ho 
records in liis proceeding, to all future disputes, again subjected the 
lands to a measurement, and found them to correspond with the 
number of beegahs recorded by Mr. Farqiiharson, viz., 3,209, and as 
this area was within the boundary marks laid down by Mr. Farqu- 
harson, having tlie cotton tree to the south, to which the petitioner 
did not object, the ^leputy collector refused to entertain further the 
appellant’s objections. ' Dispi^te^ Continuing however, after the settle- 
ment made with the dtfendants, Mr. Deputy Collector Brown w^as de- 
puted to the spot in.M^ch* 1843, q^nd, after investigation, laid down 
the same boundaries. ; An ameen jjas litcwdse been deputed by the 
court, and his report pbincides wiih tVt ^of all the other authorities 
who have visited the sppfc ^ Tlijg only grounds the appellant would 
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seem to have for urging his claim to those lands are to be found in 
a proceeding of the deputy collector of Malda, Mr. Francis,,wbo 
in April 1842 addressed the deputy collector Zinooddoen Khan^ and 
objected to his proceedings in including these lands with the lands 
of Ilur Cliundeepore, observing that they belonged to mouzah Clmn- 
deeporo, and were attached to the Malda jurisdiction. This 
opinion, however, was subsequently overruled by the commissioner 
of the division. The appellant has not, in my opinion, succeeded in 
showing that he ever had possession of these lands, or that he 
engaged for them with the Malda revenue authorities, or that he 
has in Ihy manner any right whatsoever to tlieir possession. Order- 
ed, that the decision of the principal sndder ameen be affirmed, with 
all costs to be paid by appellant. 

The 10th May 1850. 

Case No. 13 of 1849. 

Appeal from the decision of Moulvee Mahomed Rafiq, Sudder dmeen of 

Bhauffulpore. 

Synaput Singh Chowdhry, Booncad Singh Chowdhry, and after his 
decease, moharaj Singh Chowdhry, for self and guardian of Kam- 
lal and Gujraj Singh, minors, (Defendants,) Appellants, 

verms 

Goureenatli Pandey, (Plaintiff,) Respondent. 

Claim, rent of land, instituted 21st July 1848, decided 13th 
March 1849. 

The plaintiff brought this suit to recover the arrears of rent due 
on a farm, which the defendants took on a nine years’ lease, at a yearly 
rent of Sicca rupees 75. The arrears due were stated at Com- 
pany’s rupees 899-3-9. The defendants, while they admit the taking 
of the lease, demur to the amount of the arrears claimed. First, 
the sum of rupees 330-10-5 had been paid at different dates by 
the defendant Synaput, for a portion of which they held the plain- 
tiff’s receipts; secondly, the plaintiff held under his own cultiva- 
tion in the farm 25 beegahs of ground, at the* rent of 1 rupee per 
beegah ; thirdly, there were lands held by the plaintiff and others, 
which would make the plaintiff' indebted to the defendants in the 
sum of ruMes 632-1 1-7 i. 

The sudder ameen, being dissatisfied with the evidence adduced 
by the defendants to prove tho set-off, and it appearing that the 
claim for the lands held by tho plaintiff had been brought before 
tlio moonsiff of Umurpore, decreed tbo ^ aniount claimed in the 
plaintiflF’s favor. I,' * * 

From this deciapn die defendant havft aji^aled, urging that the 
accounts were nottninufely esan^d bj *tnb sudder ameen, and 
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fhat be bad confounded tins case with the one before the moonsiif. 
A summons was issued for the respondent to attend. 

Judgment. 

Tin's cose and the one instituted in the moonsilTs court by the 
appellants, in which a decree has been given against the respon- 
dent, should have been heard and determined by the same tribunal. 
The appellants were not acting honestly in pleading as a set-off in 
this suit a claim which formed a cause of action before another 
court. On an examination of the receipts, which tlie appellants have 
produced for various sums paid to the respondents, I find tHat they 
amount to rupees 207-8-8, while the respondent had given the ap- 
pellants credit for rupees 172-5-7^ ; but to two of these receipts 
the respondent objects, on the plea that they were not signed by 
him, and certaiidy the manner in which his name is written upon 
them does not resemble the signatures on the other receipts. Putting 
aside these two receipts, the items credited to the appellants in 
the respondent’s account will coincide witli the rest of the receipts 
produced by the appellants. I see therefore no grounds for disturb- 
ing the decision of the lower court, which is hereby afiirmed, with 
costs. 


The 23ed May 1850. 

Case No. 19 of 1849. 

Appeal from the decision of Mr. C, Macdonald, Sadder Atneen of 

Monghyr. 

Modha Konwur, (one of the Defendants,) Appellant, 
versus 

Golab Dass, (Plaintiff,) Respondent. 

Claim, bonded debt, instituted 16th January 1849, decided 7lJi 
June 1849. 

The plaintiff sued ‘the defendants on a bond, dated the 9th Jyte 
1250 F. S., promising to pay 200 Sicca rupees with interest on or 
before Eartick 1256 Fussily. The defendants had paid rupees 25 
only, plaintiff therefdre brings this action to recover rupees 318-7-7. 

The defendant, Modha Konwur, denies, in his answer, all know- 
ledge of the transactions : at the period when the bond was writ- 
ten, he resided at a distance of some 18 koss from the plaintiff’s 
residence. 

The defendant Prem Chowdr^y states, in liis answer, that Modha 
Konwur is a connection of his, and had transactions with the 
plaintiff, and wanted on a certain occasion to borrow rupees 200 
from him, but plaintiff* objected unless defendant became security 
for Modha. Defendant ' coh8eate(L and the money was paid over 
to Modha. 
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The suddcr amcen decreed the case in the plaintiff’s favor, as the 
execution of the bond and the receipt of the money had been fully 
established by tite plaintiff’s witnesses. 

From this decision the appellant has appealed on general grounds. 

Judgment. 

After perusal of the record I see no reason for interfering with 
the decision of the sndder ameen. The appellant objects to the wit- 
nesses, who have given evidence in the plaintifTs favor, but his 
objections are of a general nature. The stampt paper on which the 
bond ^ written was sold to the appellant; and although this circum- 
stance of itself is no proof of the debt, still, as it is usual for the 
party borrowing the money to supply the stampt paper for drawing 
up the bond, it tends to corroborate the evidence adduced by the 
plaintiff in proof of the debt. Appeal dismissed, and the decision of 
the sudder amcen affirmed, without summoning the respondent. 
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PuESicNT: .TAS. ALEXANDER, Esq., Officiating Judge. 


The 2nd May 1850. 

Case No. 404 of 1849. 

Appeal from the decision of Gunga Ckvrn Shomey Moonsiff of 
Selimabady dated the Vlth November 1849. 

Biriiiomoee Debia, (Plaintiff*,) Respondent, 
versus 

Bhugwunt Bannoorjea, (Defendant,) Appellant. 

Valu 32 of suit, 16 rupees. 

Tliis was a suit for maintenance. The plaintiff states that she is 
blind and her son is leprous ; her son, being about to die, sold his 
right of jujman to the defendant at a fixed price, but received no 
actual money, tlicre being an understanding that the defendant 
should support himself and his mother during their lives; the title 
deed, or kubala, was placed in the hand of a third party, one Nund- 
ram Kulloo, who W’as not to deliver it until after the death of the 
plaintiff The defendant, having observed the conditions for some 
time, had ceased to make payment since Poos 1255 : therefore the 
plaintiff sought to enforce her rights by a civil action. 

Tlie defence avers that tliere was a positive sale of* the rights 
of jujman, for wdiich payment was made in cash, denies that the 
title deeds were j)laced in the hands of Ram Kulloo, also pleads the 
insufficiency of tlie jujman to meet the demand. 

The moonsiff found that the documents in the plaint were sup- 
ported by the majority of the witnesses to the kubala, and although 
two witnesses declared that the price of the Kubala had been liqui- 
dated, yet that they stated the payment was made at diff'erent in- 
tervals, whereas the defence declares that it w^as made at once. The 
result of local enquiries also went to prove the truth of the plaintiff’s 
statement. There was also evidence of various endeavours to 
adjust the matter by compromise. Under these circumstances, the 
moonsiff* decreed in favor of the plaintiff at the rate of two rupees 
per mensem. 

Besides a general objection to the finding of the moonsiff, the 
two chief points in appeal were the insufficiency of the valuation of 
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tJie suit, and the want of enquiry as to the sufficiency of the assets 
to pay the demand upon them. _ ^ ^ 

\fith reference to the decision of the moonsiff that thb Jiability 
was proven by the parole evidence of the witnesses to the plaint, 
I have no doubt that is perfectly sound. With regard to the va- 
luation, I do not see that the plaintiff had any reason to foresee that 
the defendant would plead* that a full consideration had been paid 
for the kubala, and that it would be consequently necessary to sue 
for the full value of the consideration. I consequently pass over 
this ground of appeaL 

With reference tq the enquiry as to the sufficiency of the assets, 
the payments of jujman fees are so dependant on extraneous cir- 
cumstances, and amongst these the conduct of the priest, that no 
enquiry would be likely to prove satisfactory ; neither does it ap- 
pear to me that the case would depend on the result of such en- 
quiry ; the best guide to a judgment in the case will be the price of 
the jujman in exchange for which the maintenance was to be 
given ; tin's is admitted to be 90 rupees ; the ago of the plaintiff is 60 
years : even at the high rate of interest which prevails in this coun- 
try, she has purchased her annuity on favorable terms ; but the de- 
fendant had the option of supporting her, and, having failed to do 
this, he was bound to afford her the means of support. 1 do not 
think it necessary to disturb the decision of the moonsiff. 


The 4th May 1850. 

Case No. 15 of 1850. 

Appeal from the decision of Seetee Kaunt Singh, Moonsiff of Pothna, dated 
the \0th December 1849 . 

Baboo Ehan, (Plaintiff,) Appellant, 
versits 

Talib Khan and others, (Defendants,) Respondents. 

• 

This case was on the first hearing decided in favor of the plain- 
tiff (appellant,) but various doubts ss to the accuracy of the decision 
occurred to the judge in appeal, and he desired the moonsiff to 
make further enquiry regarding them. The plaintiff was called on 
for additional proofs, but failed to produce them or in any way to 
satisfy the moonsiff on any of the points referred to liim. Under 
tliese circumstances the moonsiff has dismissed his suit 
In appeal, the plaintiff (appellant) has introduced a number of 
new facts, which have never been brought to the notice of the 
court, and which, even if they appeared deserving of attention, could 
not now be enquired into. I dismiss tlie appeal. 
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The 4Tn Mat 1850. 

Case No. 17 of 1850. 

Appeal from the dedaion -of Nobin Kisfo Paulit, Moonsijf of Cntwa, 
dated the 28th December 1849. 

Molianund Chuckurbutty, (Plaintiff,) Appellant, 

versus 

Manick Chunder Chuckurbutty and others, (Defendants,) 
Respondents. 

Vai.ue of suit, 60 rupees, 11 annas, 7 pie. 

This case was originally decided in favor of the plaintiff under a 
species .of protest from the moonsiff, who remarked that, although 
receipts for the notice had been regularly signed, and the claim was 
not opposed, yet lie doubted the genuineness of the bond. 

The circumstances connected with the appeal are given in the 
reported Decision, No. 153 of 1849, October 20th, 1849. 

The case was sent back, and the defendant denying the bond and 
adducing some strong reasons to prove that the whole claim was 
false, the moonsiff dismissed the suit 

In appeal, I can see no reason to question tlie soundness of the 
decision. The plaint must be dismissed, with full costs in both 
trials in both courts. 


The 7tu May 1850. 

Case No. 18 of 1850. 

Appeal from the decision of Seetee Kaunt Singh, Moonsiff of Pothna, dated 
the \2th December, 1849. 

Parbutty Churn Naik and others, (Plaintiffs,) Respondents, 

versus 

Nufeesoonnissa Beebee and others, (Defendants,) Appellants. 

Value of suit, rupees 62-10-1. * , 

This was a suit for the reversal of an order passed under Regula- 
tion V. 1812, and to recover the falue of certain properties, which 
were unlawfully attached and appropriated by the defendants. 

The title of the distrainer was based upon a deed of sale, dated 
Aughun 8th, 1248. The assertion is, that the plaintiffs, having sold 
their land to the defendants, ceased to^become proprietors, but re- 
entered upon their land as tenants, a^eeing to pay a yearly jumma, 
or rent, of 17 rupees ; that, having failed to do this, they were liable 
to distraint. The distrainer has totally failed to prove his title, and 
the moonsiff has decided against him. I confirm the decision of the 
moonsiff . , 
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The 7th Mat 1850. 

Case No. 22 of 1850. 

Appeal from the decision of Seetee Kami Singh, Moonsiff of Pothna, 
dated the 13M December 1849. 

Kazce Julalooddeen, (PlaintiflF,) Appellant, 
versus 

Abdool Aloe and others, (Defendants,) Respondents. 

This suit -was instituted by the plaintiff to try the validity of a 
distraint made by the defendants upon some crops in 7 beegahs of 
land said to bo in the occupation of one Tupsoo, but which is, accord- 
ing to the statement of the plaintiff, in his OAvn occupation, under a 
lease held from linbeeboonnissa and others. 

The defendant Tupsoo declares that this land is in his occupation, 
under a lease derived from the second defendant, who is the lessor, 
as representative of Syud Abdool Alice and Lootfoonnissa Becbee. 

The moonsiff refused to enquire into the title of the lessors, and 
confined his investigation to tiie question as to whether tlie land 
agreed with that described in the plaintifTs pottali. 

The amcen, deputed by the moonsiff to ascertain this point, sent 
in depositions of witnesses on both sides without reporting or decid- 
ing in favor of either. 

The moonsiff called upon him to express an opinion as to whether 
the land was included in the plaintiff’s pottah or not. The amecn 
reported that it was included in the plaintiff’s pottah and not in 
Tupsoo’s. The moonsiff then said that this decision was gainst the 
evidence, and dismissed the suit It is to be presumed that the 
moonsiff, when he called upon the amcen for an opinion, felt that ho 
was in want of further information ; the only additional infonnation 
afforded was in favor of the plaintifi^ and yet tlie effect of it appears 
to have been to turn the scale against the plaintiff The informa- 
tion before me is insufficient to enable mo to judge whether the de- 
cision is in itself right or wrongf but I cannot see why it should bo 
right. One point is omitted. It appears from the evidence of defen- 
dants’ witnesses that’Tupsoo has somewhat recently acquired the 
land in dispute; who was his predecessor, and why was he dis- 
placed ? The moonsiff, having confined his enquiry to one point, was 
bound to make a very complete investigation on that point : he has 
failed to do so. The case must go back to him to perfect his en- 
quiries, and support his decision by a statement of such facts and 
arguments as will enable an appellate court to understand the 
grounds of his decision. 
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The 7th May 1850. 

Case No- 23 of 1850. 

Appeal from the decision of Nobin Kisto PauUtj Moonsiff of Cutwa, 
dated the 2 let December 1849. 

Rass Mohun Dutt, (Plaintiff,) Respondent, 
nersue 

Scetanath Huldar, (Defendant,) Appellant. 

Value of suit, 8 rupees 12 annas. 

Plaintiff, having set forth his title, states that the defendant hired 
liis house, and did not pay his rent from Assar 1255 to Assin 1256, 
the said rent being at the rate of 8 annas per mensem. 

The defendant denies having given a kubooleut for the house, and 
says that the house belongs to his cousin, and that he lives in it 
rent-free, and repudiates the kubooleut as a forgery. 

The moonsiff finds that there is evidence to prove the execution 
of the kubooleut and the hiring of the house; the defendant refused 
to come into court and write so as to enable tlie moonsiff to judge 
whether liis handwriting coiTcsponded with tliat on tlie kubooloiit ; 
tliere was no opposition offered on the part of defendant’s alleged 
lessoiv 

On appeal, it appears that the defendant’s answer was given in 
after tlie prescribed time, and tlie moonsiff received it under protest, 
or rather allowed it to remain with the papers of the case ; subse- 
quently, having some doubt as to whether the handwriting an the 
kubooleut corresponded with that on other papers in the case, he 
sent for the defendant to write before him; but the defendant failing 
to come in, he decided the case against him : it is now urged that 
the defendant, having been called upon to appear in court as to one 
point, should have been permitted to plead in all. I consider that 
the moonsiff' was quite competent to endeavour to satisfy himself on 
one point ; and that the defendfmt having failed to attend to liis re- 
quisition, that the presumption was that he did not wish to stand 
the test of the comparison of his handwritiftg with that on the 
kubooleut. I confirm the decision of the moonsiff^ ^ 

Tue 9tu May 1850. • 

Case No. 25 of 1850. 

Appeal from the deciewn of ^eetee Kaunt Singhy Mopnsiff of Pothna^ 
dated the \ 7th December 1849. 

Durro Bewa, (Defendant,) Appellant, 
versus 

Kazec Syud Nasir Ally, (Plaintiff,) Respondent 

Value of suit, rupees 63-7-9. 

This case w^as sent back to the moonsiff of Pothna under orders 
of 22nd October 1849, which (page 128) are duly reported, for 
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revision of the assessment on the defendant’s lands. The former 
assessment was 70 rupees, 9 annas, 16 gundahs, upon 18 beegahs, 
the present is 63 rupees, 7 aimas, 5 gundahs upon the same 
quantify of land. The rate is very high, and the principle upon 
which the assessment has been made is evidently erroneous. With 
reference to a portion of the land, the moonsiff has adopted the rates 
for which a decree had been obtained in another village. It is not, 
however^ shown that the circumstance of the two villages are the 
same. 

There appears reason to question the classification of the land ; 
the amount classed as of first quality and assessed accordingly, is 
very great and disproportionate to the amount of first land usually 
included in one joot. Again, it appears that some of the lands of 
this identical village have already been assessed under a decree of 
court, and that the defendant was anxious to abide by this assess- 
ment, and offered to produce evidence as to what it was. It >vas 
imperative on the moonsiff' at any rate to take this assessment into 
consideration, before he adopted a standard appointed for another 
village. With reference to the remaining land the moonsiff has struck 
an average between the rates deposed to by the watnesses for the 
plaint and those for the defence ; this is a most unsatisfactory mode 
of proceeding. The moonsiff’ should have ascertained the exact 
rate, instead of contenting himself with devising means, which might 
or might not lead to an approximation to the truth. It will not be 
to his credit if it is necessary to send the case back a fourth time, 
He must now by reference to impartial witnesses, to the village 
accounts, to former decrees, to actual existing assessments on other 
ryuts, or to any other source from which the truth may be elicited, 
ascertain the prevailing rates and assess accordingly. The expense 
of this last assessment and appeal must be borne respectively by the 
parties to the suit. 


The 9Tn May 1850. 

*Case No. 26 of 1850. 

Jppealfrom the* decision of Nobin Kisto Paulit, MoonsiJ^ of Cutwa, 
dated the 22nd December 1849. 

Ramdhun Doss, (Plaintiff,) Respondent, 
versus 

Nemy Chum Doss and Oottum Doss, (Defendants,) Appellants. 

The plaint states that plaintiff held IJ biswa of land under 
Nemy Chum Doss ; that Nemy Chum Doss let half of one biswa 
of it to Oottum Churn Doss, but gave plaintiff no reduction in his 
rent; that plaintiff resigned his entire nolding and took up another 
residence, but that his former landlord, in spite of his resignation, 
pursued him and obtained a decree for his rent, even although ho 
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(tlie defendant) had let the holding to another individual, one Nubing 
liewa, his (plaintiff ’s) mother-in-law. Under these circumstances tho 
plaintiff^ having bad to pay rent, considers himself entitled to sue to 
recover possession of the holding. 

TJio defendants declare that tho plaintiif is already in possession 
of one biswa, for which he pays two rupees, and that his brotlicr, 
Hurradun Doss, held another J biswa ; that on the death of Hurraduii 
Doss, his widow sold the plot to one Oottum Doss, who discliarges tho 
rent ; the plot is distinguished by a wall built by Hurradun. 

The second defendant supports the first. ' 

The moonsiff entertained the suit, and decreed in favor of the 
plaintiff; Tho plaintiff may have sustained some injury ; but, in my 
opinion, it is impossible to afford him a remedy in the way in which 
he sought it. He has in the first instance offered no evidence as to 
the existence of any contract or lease ; and, if it did exist, he, by his 
own showing, by his own act in resigning his holding and going 
elscwlierc, put an end to the contract. The fact is that he made a 
formal resignation, but kept virtual possession by keeping his mother- 
in-law in the house. 

The defendant, considering him responsible for the rent, sued him 
for the full amount and obtained a decree. The plaintiff* did not 
appeal against this decree, but sued for possession of the land in 
which the new ryut had been planted. It appears to me, by his 
resignation and abandonment, as alleged by himself, he threw up his 
former title; and that the decree for rent could not give him any 
new title. Under tliese circumstances, I think the moonsiff* was 
wrong to entertain his suit, and I accordingly reverse the decree in 
his favor. 


Present: J. H. PATTON, Esq., Judge. 

The 15th May 1850. 

Case No. 252 of 1849. * 

Appeal from the decision of Moulvee Ally ITyder^ Moonsiff ^of Bamunara, 
dated the2\st May 1849.* 

Khoodeemumice Dossee, (Plaintiff*,) Appellant, 
versus 

Manick Dey and others, (Defendants,) Respondents. 

Suit laid at rupees 111-13-14, to obtain possession of 5 beegalis 
of land, family property, including wassilat. ^ ^ 

Plaintiff stated before the lower court that she inherited certain 
landed property in common with the defendants’ ancestors ; that 
5 beegahs of that property fell to her share, and that she made the 
same over to defendant in joint cultivation and a share in tho crops. 
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producing an agivement (kubooleut) under his signature in proof 
of her claim. 

Defendant, Manick Dej, denied the allegation of the joint lease, 
and maintained his possession of 2^ beegahs of the land by the 
right of purchase from plaintiff by his fatlier for 19 rupees under a 
deed of sale (kubala) on stampt paper. 

One of the other defendants, Muddun Dcy, admitted the truth of 
plaintiff’s claim against himself, and supported her statement of the 
joint lease and the execution of the engagement by Manick Dey. 

The moonsiff decrees the case against the defendant, Muddun Dey, 
on the grounds of his admission of plaintiff’s claim, but records a 
verdict in favor of the defendant, Manick Dey, because, in his judg- 
ment, the deed of sale bears the impress of authenticity rather than 
the lease. 

The grounds of appeal, besides the considerations urged in 
support of the claim, are : that as a childless widow is barred 
by the shasters from the alienation of family property, the 
appellant, being in that predicament, could not possibly have 
sold the land to defendant, and that, if she had, the sale was 
null and void in law ; that there was moreover no occasion for the 
purchase of the land by the defendant, as, being heir at law, the in- 
heritance would of necessity come to him ; and lastly, that the deed 
of sale was a forged and fabricated instrument prepared with the 
view of depriving appellant of her right. 

The respondent lays considerable stress on tlie fact of the appel- 
lant having omitted to make mention of the lease in the original 
petition of plaint, which, as being the main stay and support of her 
chum, she ought to have done, and, by inference, casts doubt and 
suspicion on the genuineness of the instrument. 

The point for consideration in this case is simply the authenticity 
and genuineness of the two instruments submitted in proof of the 
pleas set up, and which of the twain is most entitled to credibility 
and weight. From tlie arguments advanced in support of tlic appel- 
lant’s suit, and the evklcnce adduced in favor of it, I am clearly of 
opinion that the lease claims the priority of choice, and to it 
I accordingly assign it. I am not disposed to place much weight 
on the omission notioed by the respondent, for the document was 
filed at a very early stage of the proceedings ; and, considering the 
relative position of the parties, the actual delay is of no moment. 
The deed of sale, on the other hand, I regard with extreme suspicion, 
as the freshness of the writing ill accords with the oldness of the 
paper, and tlie writer of the instrument has all the appearance of 
a paper man, being represented as a byragee, or vagrant, by 
profession, and not having been produced in court and examined as 
to the preparation of the document. The principal subscribing wit- 
ness, moreover, failed to identify the deed among the records of the 
case when called on to do so by the moonsiff^ and the papers placed 
before him. 



ZIILAH EAST BCRDWAN. 


81 


In consideration of the above circumstances J decree the appeal, 
and, in modiffcatioa of the moonsiff's decision, direct that the appel- 
lant obtain possession of the entire land sued for, together with the 
profits accruing thereon, with interest from the date of plaint ; and 
that the costs of the suits in both courts be borne by the respondent. 


The 15th May 1850. 

Case No. 265 of 1849. 

Appeal from the decision ofOopal Chunder Ghose, Moonsiff of Bhattoorea, 
dated the ZQth May 1849. 

Raingopanl Chunder, (Plaintiff,) Appellant, 
versus 

Neelkaunt Pal, (Defendant,) Respondent. 

Kunnyelall Bose, Claimant. 

This was an action brought by the appellant (plaintiff,) to recover 
the sum of rupees 129, annas 8, principal and interest, on a bond and 
mortgage of 1 anna, 12 gundahs, 2 cowries share of the talook of 
Sheebrambatee. 

Defendant (respondent) denies the debt, and avers tliat his share of 
the talook in question was 3 annas, 5 gundalis, of which he sold one 
half to Sumbhoo Mudduck in the montli of Assin 1250, and the other 
half to Kunnyelall, the claimant in this suit, in the month of Assar 
1253. The claimant sides with the defendant, and confirms the 
above statement. 

The moonsiff rules that, although the appellant produces a bond 
and three subscribing witnesses, the instrument, in his opinion, is un- 
worthy of credit for the following reasons : — first, that the writer of 
the bond is deceased ; secondly, that the subscribing witnesses are 
illiterate and ignorant men, unable to read or write ; thirdly, that 
one of them is a paid servant of the appellantg; fourthly, that there 
is a discrepancy in the evidence ; and lastly, that the bond has not 
been registered. • 

Had the moonsiff confined himself to the investigation of this suit, 
and given such an award as, in his judgment, was right and proper, 
I should have proceeded with the appeal, and decided it on its 
merits ; but instead of this, I find, no less to my surprise than dis- 
pleasure, that he has blended the enquiry of two cases into one, and 
recorded two decrees in one proceeding (roobakaree). It is true 
that he solicited and obtained permission to try both suits to- 
gether, the other being for balance of rent, case No. 100 of his 
court, in which Kunnyelall (claimant) was plaintiff and Neelkaunt 
Pal respondent (defendant,) but it was quite beyond expectation 
that he should handle them in the irregular manner he has done. 
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In consequence of the decision of the moonsiff being contrary to 
law and the established usage of court, I quash his proceedings^ 
without reference to the merits of the enquiry, and direct that the 
case be remanded for re-trial, and the moonsiff admonished for the 
irregularity committed. 


The 18th Mat 1850. 

Case No- 268 of 1849. 

Appeal from the decision of Mahomed Sai/em, Sudder Ameen of Bnrdwan, 
dated the 2^th May 1849. 

Azeezunnissa Beebee anti others, heirs and survivors of Rujeeb- 
oollah, (Defendants,) Appellants, 
versus 

Peer Mohummud, (Plaintiff,) Respondent. 

Suit laid at 30 rupees, 4 annas, in furtherance of a claim for 
possession of 2 cot tabs of land, together with the price of trees, in 
annulment of a summary proceeding by the session judge in appeal 
under the provisions of Act IV. 1840. 

The plaint in the original suit goes to prove that respondent pos- 
sessed a parcel of land in Raneegunge, in the town of Burdwan, on 
which are situated two dwelling houses and an imambarrah, in one 
of wdiich he resided and the other he rented or leased ; that he 
mortgaged the latter for 20 rupees to the appellant, and not being 
able to redeem, a suit for tlie foreclosure of the mortgage was insti- 
tuted and decreed, and possession given to appellant. To get land 
in excess of the quantity decreed, he filed a suit in the magistrate’s 
court under Act IV. 1840. The case was referred to the moulvec 
for enquiry, who dismissed the plaint. It was subsequently appeal- 
ed to tlie session judge, who, in annulment of the moulvee’s verdict, 
gave an order for appellant’s possession. 

The sudder ameen ^uled that the land in dispute is beside the 
land decreed to^appellant in the suit for foreclosure under Regula- 
tion XVII, 1806, and beyond the boundaries defined therein, and 
that his possession of it is arbitrary and unlawful. 

I consider the sudder ameen’s view correct, and see no reason to 
disturb the award given by him. I visited the spot in person, and 
the local enquiry confirmed the soundness of the judgment. 
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The 20th May 1850. 

Case No. 8 of 1850. 

Appeal from the decision of Nubeen Kishen Paulite Moomiff of 
Cutwa^ dated the iith December 1849. 

Srccnath Rai and others, (Defendants,) Appellants, 
versus 

Gooroochuni Jogee and others, (Plaintiffs,) Respondents. 

Suit laid at rupees 24, to recover a receipt for revenue paid, and 
compensation for withholding the same^ equivalent to double the 
original amount 

The plaint urges that Gooroochum and others held lands, for 
which an annual rent of 22 rupees 3 annas was paid; that in 
Assin 1255, the defendants took the farm of the village in which 
the land was situated, and demanded an enhanced rent, filing a suit 
under Regulation V. 1812, and fixing the amount at 32 rupees; 
that the plaintiffs deposited the amount sued for and instituted pro- 
ceedings to set aside the decree; that in Bhadoon 1256, the defen- 
dants demanded the rent due, on which plaintiffs tendered 8 rupees; 
that the amount was received, but on a receipt being required, it 
was peremptorily refused without a further jpayment of 4 rupees. 

The defence altogether denies the offer and payment of the 
revenue, and goes on to aver that there is a registered jumma in 
the plaintiff’s name of rupees 23-14-5-1, and in that of his son, a 
minor, of rupees 8-13-2-2, making a total of rupees 32-12-7-3, and 
not 22 rupees 3 annas, as stated by him, and sets up an alibi at the 
time of alleged payment. 

The moonsiff is of opinion that the revenue has been paid by 
tlie plaintiffs, and considers them entitled both to the receipt and 
compensation, and decrees accordingly. 

The grounds of the appeal are, that only two witnesses have 
proved the payment, one of whom is a relati\^e of the respondents, 
and the other a person of mean extraction and low condition, resid- 
ing, moreover, at a distance from the scene of action ; tliat a third 
party was named by the respondent as an eviddhee of the fact, who 
disavowed all knowledge of it, and that there is no good and sub- 
stantial reason why the moonsiff should believe the statement of the 
respondents’ witnesses, and disbelieve that of the appellants, who 
have proved their plea. 

I concur in the justice of the appeal, and consider the proof ad^ 
duced in favor of the payment incomplete, — the only point to be 
decided in this case. 

The respondent, moreover, fails to attend, and allows the suit to 
go by default, although he has duly signed the notice requiring 
his attendance at a given period. I therefore decree the appeal, 

7 
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and reverse the decision of the moonsiif, directing that the costs of 
the suits in both courts should be borne by the respondents. 


The 20th May 1850. 

Case No. 21 of 1850. 

Appeal from the decision of Seetee Kaunt Singh, Moonaiff" of Pothna, dated 

the December 1849 . 

•# 

Pearee Munnee, (Defendant,) Appellant, 
versua 

Becharam Gliosc, (Plaintiff,) Respondent. 

This was a suit to assess certain lands, with an annual rent of 
rupees 46-0-4. 

This case is reported in page 107 of the printed Zillah Decisions 
for July 1849, by Mr. H. C. Hamilton, and his reasons detailed for 
remanding it for re-investigation. 

The moonsiff appears to have paid little regard to the oi’ders 
above issued, as the result of the second cntiuiry is in effect the same 
as the first, the award being in slight modification, and that only in 
the amount decreed, of that originally given. Some of the pre- 
mises, however, which have led him to the conclusion are altogether 
new, and being in themselves important as bearing on the case, dis- 
regard of them in the original enquiry unquestionably argues one of 
two states, namely, either that their existence is a chimera, or that 
the moonsiff evinced a sad and culpable want of discrimination in 
the conduct of the suit in having lost sight of them. The circum- 
stance to which 1 allude is the discredit now thrown by the moonsiff 
on the pottah produced by tlie appellant, and his rejection of it on 
the grounds of not being a bona fide engagement, but an instrument 
surreptitiously and fraudulently acquired; while in the former 
cnquiiy his exception to its validity had altogether anotlier and a dia- 
metrically opposite bdsis. 

This view o^the case by the moonsiff is, in my opinion, not only 
forced and unwarranted by the evidence adduced by the appellant, 
but open to grave sifSpicion, and a very reprehensible leaning to the 
respondent’s cause, evincing a blind and wilful furtherance of his in- 
terests without regard to law or justice. There is not the slightest 
ground, in my opinion, to call into question the validity and genuine- 
ness of the engagement, as it is in the first instance admitted by the 
respondent in all its virtue, and in the second fully established as a 
b^fide instrument by the evidence of witnesses and the produc- 
tion of corroborative receipts for revenue paid for a series of years. 
There can be no doubt, therefore, of the possession of the appellant 
under the title of the engagement until disturbed by the respondent, 
nor of the unsusceptibility of that engagement to cancelment under 
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the provisions of Clause 3, Section 11, Regulation VIIL 1819. 
I therefore decree the appeal, fixing the assessment in conformity with 
the terms of the engagement, namely, at rupees 20, 4 annas, and, in 
reversing tlie order of the moonsiff, deem it my duty to apprise 
that officer that a repetition of a similar dereliction of duty on his 
part will subject his conduct as a judge to grave and serious notice. 
There are other circumstances in the investigation of the moonsilf, 
such as approving of the award of some of the arbitrators in fixing 
the rates of the land in question in one enquiry, and rejecting the 
same in the other, equally censurable ana equally aifecting the 
soundness of his decision ; W I have not thought it necessary to 
dwell on them, or bring them into prominent notice. 

• 

Tue 20Tn May 1850. 

Case No. 11 of 1850. 

Appeal from the decision, of Seetee Kami Singh, Moonsiff of Potkna, 
dated the \hth December 1849. 

Becharam Ghose, (Plaintiff,) Appellant, 
versus 

Pearee Munnee, (Defendant,) Respondent 

This case is identical with the foregoing, and the arguments and 
evidence in both alike. 

The grounds of the appeal are that the moonsiff has not sufficient- 
ly assessed tlie land, whereas it is quite clear that he ought not to 
have assessed it at all, or raised the rent beyond that borne on the 
engagement filed by the respondent The appeal therefore for an 
enhanced rent is dismissed. For fiirther particulars vide above. 


The 21st May 1850. 

Case No. 27 of 1850. 

Appeal from the decision of Moonshee Khodabuksh, Moonsiff of Culna, 
dated the 26th December 1849. 

Gobind Chunder Chuckurbuttee and others, (Defendants,) 
Appellants, 

versus 

Moomtad Hyder and others, (Plaintiffs,) Respondents. 

Suit for arrears of rent, laid at rupees 9-0-17, together with 
interest 
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Plaint 'arera that in tbo ayma of Singral iborc is a fixed j unmm, 
or rent, in the name of one of the defendants, Sogoonatli Ohuchur- 
buttee, of rupees 8-8-10-2-2, who has sub-rented the same to 
the other defendants, and they have uniformly paid the rent as 
under his sanction. In the year 1255 they failed to do so, and hence 
this suit. 

The defendants, Gobind Ghunder Chuckurbuttce and Madhub 
Chunder Chuckurbuttce, on. the other hand, deny that they arc the 
under-tenants of RogoonatL They admit that, in Poos 1248, an 
engagement was granted to Rogoonath by the plaintiffs ; and that 
they being at the time on friendly terms with their relative, they ob- 
tained possession in common with him; but that in 1252 a division of 
the family rights and propterties took place, and the lot in question fell 
to their share, though Rogoonath’s name still remained registered in 
the books, in consequence of which they paid the rent as under his 
sanction, or tlirough his agency, as the case may be. That this 
state of things continued until Assin 1255, when, owing to a dispute 
with the gomashta of the plaintiffs, he scratched the payments they 
had made, and brought this suit against them. Their plea is full 
and perfect payment of all dues. 

Rogoonath also files an answer, the purport of which corroborates 
the above statements. 

The moonsiff rules that the pleas of the defendants have not been 
made good for reasons stated, and decrees tlic case against Gobind 
Chunder and Madhub Chunder, excepting Rogoonath from its 
operation. 

The grounds of the appeal on the part of the above are, that tlicir 
witnesses are as credit-worthy as those of the respondents, and that 
there is no good reason.wliy the moonsiff should accept the testimony 
of the one and reject that of the other ; that their proof of payment 
was full and complete of all the rents due; and that, if there was any 
doubt on the moonsiff ’s mind as to the genuineness of the receipts 
filed by them in support of the fact, he ought to have tested their 
veracity by the exaufination of the respondent’s agent, who was pre- 
sent in his cou];t, and able to speak as to their authenticity or other- 
wise, his alleged signature being affixed thereto. 

I 'think the modhsiff’s decision incomplete and faulty in two 
respects: first, that he has omitted to state the grounds on which he 
has exempted Rogoonath from the operation of the decree made 
against Gobind CWnder and Madhub Chunder, which, I confess, 
I am utterly unable to comprehend, he being the registered tenant 
and liable, and they merely Ins sub-lessees, and not liable for the 
rent ; and secondly, that he has neglected to test the validity or 
otherwise of the revenue discharges filed by the appellant by the 
testimony of the respondent’s gomashta or agent I therefore decree 
the_ appeal, and remand the case for the supply of the omissions 
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The 21st May 1850. 

Case No. 28 of 1850. 

Ajtpealfrom the decision of Moonshee Khodabuksh, Moomiff of Culna, 
dated the 25th December )8‘19. 

Gobind Chuiidcr Chuckurbuttee and others, (Defendants,) Appellants, 

versus 

Moomtad Hyder and others, (Plaintiffs,) Respondents. 

Suit for arrears of rent, laid at rupees 11-5-10. 

This case is precisely similar to tlie foregoing in all its bearings, 
with the single exception that the name of the registered tenants are 
Gopaul Sheikh and Purbuddec Sheikh, and the suit for rent for ano- 
ther parcel of land in the same estate. The nature and purport of 
tlic enc[uiry, and the decision come to, are identical with those in the 
preceding case, and the same reasons exist for its being remanded 
for rc-trial. 


The 25Tn May 1850. 

Case No. 31 of 1850. 

Appeal from the decision of Mahomed Sayem, Sudder Ameen Moensiff 
of East Burdwan, dated the 3U^ December 1849. 

Sheikh Roohnllah and others, (Defendants,) Appellants, 

versus 

Nethromayc Dabce, (Plaintiff^) Respondent. 

Suit to assess land at an annual rent of rupees 18-5-12. 

The facts averred by the plaintiff in the lower court are, that in 
the beginning of the year 1255, she purchased an estate entitled 
Chnkboora, in which, in village Chotojote Sojah, defendants hold 
4 beegalis 2 cottahs of land in the name of their sons on an inade- 
quate rent, and that, with the view of raising the rate, and making 
an equitable assessment of the land, she issued a ndticc to the defen- 
dants, which notice they disregarded. • 

The plea set up in defence by Koohullah is, that as the plaintiflp 
is only a “ benamee” talookdar, and not the actual proprietor of the 
estate, which belongs to Hurree Singh Rai and Ambika Pershad 
Rai, who purchased it in her name, she being a relative, her institu- 
tion of the suit is barred by law. He goes on to state that the pur- 
chase was effected by the Rais, under a deed of sale from Beharee' 
Lai Ditchit, who held the estate under a putnee tenure, and execut- 
ed engagements with him and others for mrtions of the land, 
according to which he and they discharged the rents ; that Hurree 
Singh and Ambika Pershad, knowing that they could not cancel the 
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engagement of the fonner proprietor, designedly allowed the estate 
to fall into balance for arrears of jrent, and had it sold by public 
auction, re-purchasing it benamce, and getting the plaintin'’s name 
registered as proprietor ; that he holds two engagements executed 
by Bcharcc Lai in his son’s name, one dated 11th Chyte 1245, for 
I’bccgali 12 cottahs, at a rent of rupees 3-9-12, and the other 26th 
idem, for 16^ cottahs, at a rent of rupees 1-10-8, making a total of 
2 beegahs 8^ cottahs, at rupees 5-4, which amount is even exces- 
sive, considering that neither parcels of the land, are of superior 
quality, and the quantity, moreover, less than stated by the plaintiff, 
(this refers to tlie first, which she declares to be 2^ beegahs, and he 
1 beegah 12 cottahs as above;) and lastly, that the plaintiff has dis- 
possessed theip of 8 cottahs of lakhiraj land, which is beside and 
exclusive of the estate. 

The plaintiff, in her rejoinder, repudiates the engagements filed by 
the defendant, and pronounces them fabrications, procured in collu- 
sion with Bcharee Lai after the sale of the estate, and declares that 
the land in question let at a higher rent under the former proprietor 
than that paid by the defendants, and that his claim of the lakhiraj 
is false and unfounded, having been tiied and lost in suit No. 4405, 
in the sudder amcen’s court, in which Mobnn Dome was plaintiff, 
and he defendant, which decision was upheld in appeal. 

Two petitions of claim are presented in favor of plaintiff’s assum- 
ed rights, one by Muddoosoodun Malek and the other by Teetoo 
Mirdhah, and filed. 

The decision of the moonsiff rules that the plea of collusive 
purchase of the estate advanced against the plaintiff by tlie defen- 
dants is not proved, because the sale was effected at a public auction ; 
that that point settled, the next questions to be decided are : first, 
whether there exist any proofs of the lakhiraj claim set up by the 
defendants? secondly, whether any enhancement of rent can bo 
effected on the engagements produced by them? thirdly, what quan- 
tity of land is included in tliose engagements ? and lastly, at what 
rates those lands should be assessed ? The moonsiff disposes of the 
first point by ruling that the defendants are unable to produce any 
evidence in sap]tbrt of the plea advanced, and that the decision 
above quoted is conclusive as to the fact of the land being rent-pay- 
ing and not rent-free. 

With regard to the next question in order, he is of opinion that 
the purchase by the plaintiff of the estate at public auction cancels 

sAgaed, and delivered, and 

t\\at Beharee Lai’s admission as to fhc execution of the present, can 
be no bar to an increase of assessment being levied on the lands they 
include, particularly as they are subsequent to the decennial settle- 
ment, and consequently inoperative as to the exemption sought by 
the defendants. Referring to the quantity of land involved in the 
suit, the moonsiff rules that it has been ascertained by actual mear 
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suremont, by an amecn deputed by him for that purpose, to be 2 
beegahs, 12 cottahs, chittacks, and, referring to the rates at 
which it should be assessed, declares as fair and equitable tlio sum 
of rupees 10-8-0-1, being in conformity with tlie copy of a ncrik- 
nameh filed by plaintiff as produced in suit No. 14317, and tlie 
I’eport of the arbitrators pronouncing the land of superior quality, 
and fixing the rate accordingly. 

Without entering into the merits of the case, the grounds of the 
appeal are, that tlie suit has been tried exparte^ and that, had an op- 
portunity been afforded, the applicants would not only have adduced 
proof of their lakhiraj tenure, but filed other documentary evidence, 
and advanced more solid arguments in support of their plea. 

This suit, I find, was originally filed in the court of the moonsiff 
of Kytee, and all the necessary pleadings conducted before him. 
At tnis stage it was transferred, in common with a number of cases 
from that and other chowkees, to the court of the sudder amecn and 
moonsiff under instructions from the Superior Court, and that func- 
tionary pronounced judgment on the averments and pleas set up by 
the litigant parties at the moonsiff‘’s court The respondent appears 
to have been present, but not the appellants ; and tliougli I find 
among the record a notice calling upon the latter to appear and pro- 
secute the case, yet that notice is clearly illegal, inasmuch as it does 
not specify the period within which its conditions were required to 
be observed. Besides, the process, which should have followed the 
disregard of the notice, does not appear to have been issued at all. 
Under these circumstances, I quash the proceedings of the sudder 
amcen and moonsiff as informal and incomplete, involving legal 
omissions quite unpardonable in an officer of his rank and standing, 
and decree the appeal, remanding the case for re-trial in conformity 
with law and established usage* 


The 27th May 1850. 

Case No. 32 of 1850. » 

Appeal from the decision of Tuffuszul Buhman, Moori^ijf of OuBgong^ 
dated the Wth December 1849. 

Doorga Churrun Almngur, (Plaintiff,) Appellant, 
versus 

Gopaldas Byragee, (Defendant,) Respondent 

Suit, to recover rupees 27-2-11, principal and interest on a pro- 
missory note* 

Plaint avers that the defendant borrowed rupees 21, on a promis- 
sory note, bearing date 23rd Aughun 1253, and payable in the month 
of Chyte following. 

Defendant denies the debt, and pleads an alibi at the time the 
alleged loan is said to have been contracted. Ho further maintains 
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that a quarrel took place between him and the plaintiff in 1253 about 
a roadway, and that in Bysack 1256 he sued plaintiff under the pro- 
visions of Act IV. 1840, in the criminal court, for breaking down 
his hedge ; adding that tlie present action had been brought against 
hhn from motives of revenge. 

The moonsiff dismisses the case on the following grounds : — first, 
that there is discrepancy in the evidence of the witnesses on 
material points ; secondly, that the institution of tlio defendant’s suit 
under Act IV. is anterior to the institution of the present action ; 
thirdly, Uiat ill-will and feelings of animosity have existed between 
the litigant parties for upwards of two years ; fourthly, that the 
defendant’s plea of absence in Calcutta at the time the debt is said 
to have been contracted and the bond signed, has been established; 
fifthly, that the delay with which the plaintiff has brought tlus 
action creates misgivings in the mind as to the truth and genuineness 
of his claim ; and lastljr, that his objection to refer the matter to 
arbitration by imprejudiccd parties, an option accorded to him during 
the enquiry, is a primd facie evidence of the unsoundness of his 
cause. 

The reasons urged for appeal are insignificant, and refer almost 
entirely to the alleged fact tiiat tlie moonsiff has arrived at con- 
clusions false in themselves and unsupported by the evidence and 
pleas advanced. 

I have carefully examined the premises and deductions drawn 
from them, and have no hesitation in pronouncing the latter both 
natural and correct. There is no reason, therefore, why I should 
interfere with the decision of the moonsiff, which is hereby main- 
tained, and the appeal dismissed. 


The 28Tn May 1850. 

Case No. 35 of 1850.; 

Appeal from the decision of Seetee Kami Singh, Moonsiff of Pothna, 
dahd the 20th December 1849. 

Juggd Mohun Bannerjea, (Plaintiff,) Appellant, 

' versus 

Ramnath Ahungur and others, (Defendants,) Respondents. 

Nund Koomar Bancrjca, Claimant. 

This was an action to obtain possession of land, with mesne pro- 
fits, estimated at rupees 62. 

Plaintiff’s claim rests on a benamee purchase of 19 beegahs 10 
cottahs of land, rented at rupees 28, 5 annas, sold in execution of a 
decree held by Neolmunnee Debia (No. 155,) against Hurrec 
Ahungur and Nerain Ahungur. The purchase was made in the 
name of Muddoosoodhuu Ghose, and a certificate obtained, bearing 
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date 16th of June 1841, in virtue of which plaintiff proceeded to 
take possession, but was opposed by the defendants. It is necessaiy 
to state that the Ahungurs held the land also benamee in the name 
of Sonatun Sircar and Muddun Khan. 

Muddoosoodhun Ghose files an answer, and affirms the benamee 
purchase in his name, disclaiming, at the same time, any proprietary 
right or title to the land by means of the purchase. 

Gokulchunder Thakoor and others, proprietors of the soil, allege 
that their ancestor Nursingdeb Thakoor purchased the estate of 
Kolkole in 1244, benamee in the name of their relative, Nund 
Koomar Banerjea, at public auction under Regulation VIII. 1819, 
in which the land in dispute is situated ; that they in Nund Koomar^s 
name obtained a decree against the said Ahungurs for arrears 
of rent, and executed the same in No. 1506, when their right, 
title, and interest were purchased benamee by Nund Koomar, in 
the name of Muddun Khan, for 12 rupees, 2 annas ; but as the re- 
ceipt for the purchase money was given by Nund Koomar, the certi- 
ficate was drawn out in his name, and bears date 22nd of November 
1840; that Nund Koomar subsequently paid the amount of the 
purchase money, rupees 12, 2 annas, to their ancestor, and thus him- 
self became proprietor of the land ; that the execution of the decree 
No. 1506 is anterior to No. 155, and that the latter was a fraudulent 
and collusive proceeding on the part of Neelmunnee Debia, and an 
attempt to effect two executions of one decree. 

The answer of Nund Koomar Banerjea corroborates the above in 
substance and purport 

The moonsift* altogether favors the view of the fraud as perpe- 
trated by Neelmunnee Debia and founds his judgment thereon. He 
gives the preference to the purchase under execution. No. 1506, as 
of anterior date, and maintains it in all its bearings, rejecting as un- 
tenable the claim under the other. No. 155. He further affirms the 
picas set up in defence by a reference to the zemindaree papers filed 
by th^, claimant and attested by the gomashta, which extend over 
a scries of years, and exhibit the mutation of Nund Koomar’s name 
for that of Nerain Ahungur in 1247. He therefo^p dismisses the 
plaint. 

The grounds of appeal are that little reliancfe ought to be placed 
on the entries in the zemindaree papers, as the claimant’s interests 
are identical with the zemindar’s, and there was little difficulty in 
preparing a record that would embrace and further both ; and that 
Neelniumiee’s proceedings could not be considered fraudulent, as 
they were done openly, and no exception taken to them, while in 
operation, by the party most interested in their discomfiture. 

I have weighed well the pleadings and issues in this case, and can 
find no grounds for interfering with the decision recorded by the 
moonsitt*. I therefore dismiss the appeal without issuing a notice 
for the respondent’s attendance. I should have been better pleased 

8 
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with tliis decision as a full and complete judicial dnqniiy, had the 
moonsiff embraced in it the disposal of the question of fraud per- 
petrated by Neelmunnee, and an exposition of the ways and means 
by which it was accomplished ; but the fact is sufficient for all the 
purposes of tliis appeal, and there seems little doubt of that 

The 3l8T May 1850. 

Case Na 2 of 1850, 

Appeal from the deeition of Mahomed Sayem, Sudder Ameen of Eatt 
Burdwan, dated the 24tA January 1850. 

Chundermohun Rai, (Plaintiff,) Appellant, 
versus 

Qopeekanund Mohunt Thakoor, (Defendant,) Respondent 

Action to recover principal and interest of a bond debt, laid at 
rupees 580-2-13-1-1. 

Plaintiff avers that, on the 13th Phalgoon 1254, defendant borrow- 
ed rupees 500 from him, and gave him a promissory note, the con- 
ditions of which were that the amount was to be repaid in the 
ensuing month of Chyte, and all payments on account noted on the 
back of the note, which mode of intermediate settlement was to be 
considered binding on both parties and none other. A supplemental 
petition w'as subsequently filed by the plaintiff, purporting to correct 
an error in the date of the bond, committed by the engrosser of the 
instrument, which should be 13th Kartick and not 13th Phalgoon. 

Defendant denies the debt and disavows all monetary transactions 
with plaintiff. He pleads an alibi at the alleged period of the advance, 
and affirms that he went to Moorshedabad in Maugh 1254, and re- 
mained there till Jyte. He describes himself in circumstances 
independent of pecuniary md from any party, and disclaims seeking 
it from plaintiff as at the expense of his dignity and position in life. 
Pie pronounces the present proceedings against liim as the result of 
hostile feeling, and lissigns the following reason, namely, that the 
plaintiff purchased the putnee tenure of Sreekund, tlie village in 
which he resided, and on his pursuing a system of extortion and op- 
pression against the tenants disputes arose between them regarding 
settlements of land, which issued in appeal to the criminal court 
and the punishment of plaintifi'’s agents and servants. Defendant 
further takes exception to the evidence of the witnesses for the 
prosecution and non-registry of the bond, and affirms that the alter- 
ation in the date oAhat instrument was made in conseqnence of his 

K i of absence at Moorshedabad at the time the debt is said to have 
n contract^, or in the month of Phalgoon. He also objects to the 
calculation of interest, which from the latter date up the date of suit 
should be rupees 59-8 amias, and not the amount assumed in the 
plaint 
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The sudder ameon decides that the suit is a fabrication, and dis- 
misses it on the following grounds : — Srst, that the alteration in the 
date of the bond being subsequent to the Gling of the defendant’s 
fijjfiswer, the change in the record was evidently m^e with the view of 
counteracting his plea of absence ; secondly^ that monetary transactions 
to the extent of tlie present, are not usually effected between parties 
without personal security or the mortgage of property ; thirdly, 
that the terms on which plaintiff and defendant werjg, rendered it 
extremely problematical that either would incur from the other a 
pecuniary obligation ; fourthly, that the subscribing witnesses to 
the note of hand wore non-residents, and lived, some 10, some 12 
koss from tlie scene of action, and, moreover, denied all acquaintance 
with the defendant before the day of the execution of the bond ; 
fifthly, that plaintiff had adduced no documentary evidence of the 
demand for repayment ; and lastly, that the defendant had established 
liis case in the most satisfactory manner both by the exhibits filed 
and the witnesses examined. 

The grounds of appeal are that the calculation of interest, as borne 
on the original plaint, will prove that the error in the date of the 
note of hand was an inadvertence and not designed, as the amomit 
clearly shows it to liave been computed from Kartick and not Phal- 
goon ; that there was no necessity for the documentary evidence 
in proof of the demand for repayment insisted on by the sudder arneen, 
and the fact is established by witnesses ; and that that officer has 
taken a prejudiced and one-sided view of tho case to the detriment 
of‘ aj)pellant’s rights and dues. 

After a careful consideration of all the circumstances connected 
with this suit, I have come to the conclusion that no doubt can be 
entertained as to the fabrication oT the note of hand, and the 
vexatious intention of the plaintiff in suing under it. I do not lay 
any stress on tlie error in the date of the bond, because I regard it 
as a pure inadvertence on the part of the writer of the instrument, 
the amount of interest calculated manifestly showing that Kartick 
and not Phalgoon was the month originally intended to be inserted ; 
nor do I consider as material the absence of documentary proof of 
demand. But I am clearly of opinion that there is abundant evidence 
that the appellant and responefent were on unfriendly terms at the 
period the debt is alleged to have been incurred, and that it is quite 
improbable to believe that under the circumstances the obligation 
could liavc been contracted at all, much less contracted without se- 
curity and perfect indemnity. The evidence in this case is very con- 
flicting, but, as I have above observed, it preponderates to the side 
of the defence. I see therefore no reason to interfere with the de- 
cision of the sudder ameen, and dismiss the appeal, awarding the 
costs of the suits in both courts against the appellant. 
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Present : HENRY C. HAMILTON, Esq., Judge. 

The 6Tn May 1850. 

Case No. 267 of 1848. 

Appeal from the decision of Baboo Mohunloll Pandeh, Moonsiff of 
Burjorah, dated 7tk 1848. 

Ikkur Mundul, Plaintiff, 
versus 

Bissoo Dhoby, Haradhun Dhoby, and Luttoo Moollah, Defendants. 

Suit, to recover the amount of a loan and value of rice, laid at 
ru^s 31-15-9. 

Plaintiff states that defendants borrowed from him rupees 4, and 
were supplied with rice to the extent of 12 measures. They gave him 
a bond on the 13th Assar 1251 6. S., promising to repay every 
thing in Poos following, and pledging cattle, &c. Plaintiff was paid 
a portion of the rice by defendants on the 24th Poos 1251 B. S., 
and he now sues for the balance. 

Bissoo and Haradhun, defendants, deny having given a bond 
jointly with Luttoo Moollali. A conversation passed on the 
subject, and it was agreed that defendants owed plaintiff rupees 4 
and 12 measures of rice. They gave plaintiff a bond, but the 
rupees 4 were not advanced, and rice was delivered over to his 
(plaintiff’s) son, Kyamuddeen, on the 24th Poos 1251 B. S., a receipt 
on the back thereof being written by Jeetoo Mirdah. Defendants 
urge they can prove all ^s, plaintiff has kept the receipted bond 
out of the way, and produced tne forged one on which he sues. 

On the 24th January 1848, the arorementioned* two defendants, 
having amicably arranged their accounts witk plaintiff, presented a 
‘petition to the moonsiff) agreeing to plaintiff’s demand, and beg^ng 
that Luttoo Moollah might be released: plaintiff at the same time 
acquiesced. 

In the opinion of the moonsiff, plaintiff’s witnesses and his bond 
do not agree, inasmuch as plaintiff stated, in his plaint, that the 
money and the rice had been given over to defendants, while the 
witnesses say the rupees 4 were paid at the time of the execution 
of die bond, and some portion of the rice only, the remainder 
having been previously rendered to them ; hence, with reference to 
the Circular Order of the Sudder Dewanny Adawlut of the 25th 
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November 1847, No. 35, ho could not trust plaintiff, or credit the 
aiTangement he and the defendants had entered into, and he dis- 
missed the case, with costs. 

Plaintiff appeals, and very properly so, for there is no way of 
accounting how the court came to such a decision in the face of 
the parties having settled the case among themselves. The discre- 
pancy noted is of no moment. The execution of the bond has been 
duly proved, and the rice and money were duly made over to 
defendants by plaintiff, whether all at once or a little previously 
is of no consequence. The moonsiff’s argument is a mere quibble, 
and the Circular quoted by him, having been rescinded by Circular 
No. 2 of the 2nd February 1849, I remand the case to be re-ti'iod 
on its merits. Appeal is decreed, and value of stampt paper is to be 
refunded in the usual way. 

The 6tii May 18d0. 

Case No. 264 of 1848. 

Jppeal from the decision of Baboo Mohunloll Pandeh, Moonsljf of 
Burjorah, dated 6th June 1848. 

Nubbeenmohun Bonerjeo, Plaintiff^ 
versus 

Thakoordass Bhuttachaijc and others and Doorgachurn Chatterjea, 

Defendants. 

Suit, to recover a bond debt of rupees 25, principal, and 25, 
interest. Sicca rupees 50. 

Plaintiff states that, after a settlement of accounts had been made 
between him and defendants, Thakoordass Bhuttacharje and 
Doorgachmn Bhuttacharje, two of the defendants, borrowed rupees 
25 in cash, and with the balance of the old account, rupees 12-8, 
they gave him a kurrarnamah on the 25th Maugh 1242 B. S., 
agreeing to repay it in Assar 1243 B. S.; at the foot of the bond 
Doorgachurn agreed to pay ruirees 12-8, and Thakoordass rupees 
25 ; subsequent^, it is alleged, Doorgacliurn gave a sei)aratc kist- 
bundy for his debt, of rupees 12-8, plus rupees 12-8 interest, 
including all other outstandings due to plaintiffj consequently his 
payment was noted on the back of the bond, dated 25th Maugh 
1242 B. S., and he was released therefrom. Thakoordass has not 
paid his rupees 25, and plaintiff now sues for it with interest, rupees 
25, total Sicca rupees 60, or Company’s rupees 53-5-4. 

Thakoordass (defendant) replies, that he has paid everything 
on the bond, dated 25th Maugh 1242 B. S. Plaintiff had charged 
compound interest, and ma£ out a balance due to him of rupees 
12-8, saying that he would lend him a further sum' of rupees 12-8, 
and Doorgachurn rupees 12-8, making several parties witnesses 
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to the transaction. Plaintiff' only gave him rupees 10, Doorgachnm 
received his rupees 12-8, and plaintiff promised to giro him the 
remaining rupees 2-8, on some other day. In tlie month of Phalgooh 
1243 B. S., defendant states he paid plairitift rupees 17, and 
requested him to write it off on the back of the bond, but it was not 
then forthcoming, and as witnesses had seen the payment no more 
was thought of it : plaintiff has not given him credit and brought 
tliis action. 

In liis jowaub-ool-jowaub, plaintiff repudiates the alleged pay- 
ments, and urges that the witnesses named by defendant are all liis 
dependents. 

In his rudo-jowaub, defendant states that plaintiff has kept out of 
the way the real bond, and produced a forged one. 

In the opinion of the moonsiff, plaintiff’s two witnesses do not 
prove his case, ho considers that this suit has been brought by 
buying over one of the parties to the bond, and for the sake of 
annoying the other, or Thakoordass, defendant ; and as it is Avithout 
foundation, he fines plaintiff in the sum of rupees 25 under Sec- 
tion 40, Regulation XXIII. 1814, and Construction No. 966, dismiss- 
ing his case, with costs. 

Plaintiff appealed, and orders for the suspension of the execution 
of the fine were issued by the judge on the 8th of July 1848. 

In appeal, it is urged that the two defendants are brothers-in-law; 
that he (appellant) gave in a list of seven witnesses, two of whom ap- 
jieared, and he applied for a second summons for the others. Defen- 
dant has agreed to the bond and produced no proofs, hence his 
(plaintiffs) one witness would and should have been sufficient. 

JCDGMENT. 

The moonsiffs proceedings are altogether irregular, and his deci- 
sion extraordinary, to say the least of it Defendants applied for a 
copy of the plaint on the 17th of March 1847, and named his vakeel 
on the 23rd, and as he did nothing in the matter the case proceeded 
exparte on the 20tli of April 1847, and plaintiff was called ujwn 
for his proofs ; notwithstanding tliis defendant files ^is reply on the 
4th of May, and his proofs were demanded on the 16th of June 
1847. Having once admitted the suit reasons for deviating 

from it should have been assigned, or the case should have been 
decreed exparte. The moonsiff observes that plaintiffs witnesses 
cannot be depended upon : I cannot sec this nor indeed has it been 
stated by defendants that he ever gave plaintiff a bond, nor has 
defendant ever produced any receipt for payment or teiftdered any 
proofs of it. On the other hand, plaintiff, on the 13th Poos 1254 
B. S., stated that he would, if required;, call his other witnesses ; but 
he had no opportunity for so doing, and 1 do think the evidence of 
his two witilesses Iras quite sufficient under the circumstances to 
prove his case, and that the cwitradictions picked out by the moon- 
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siffweve of no moment. Ordered, therefore, that this case be re- 
manded for trial de novo with reference to the foregoing obsorvations, 
the appeal be decreed, and the fine remitted. Valae of stampt 
paper to be refunded in the usual way. 


The 7th May 1850. 

Case No. 255 of 1848. 

Appeal from the. decieion of Moulvee Aeudoollah, Moonaiff of Radhana- 
gore^ dated theSlst May 1848. 

Gopal Chund Mundlc, Putnee Talookdar of lot Ilurrynuggur, 

Plaintiff, 

veraua 

Kishon Paul, Gooroo Churn Paul, and others, Defendants. 

The Burdwan Rajah and Rajah Cheit Singh, Objectors. 

S 01 T to recover the value of 500 saul trees at 2 annas each, 
which defendants cut and carried away, laid at rupees 62-8. 

Plaintiff states he is the putneedar of lot Hurrynuggur, in which 
lies mouzah Rungshycr; and around the tank by that name and on 
all sides of it are his saul jungle trees ; defendants during the month 
of Maugh 1252 B. S., cut and carried off, vi et armis, 500 of his 
trees : plaintiff consequently sues for their value. 

Gooroo Chum Paul, defendant, replies that lot Hurrj’nuggur be- 
longed to Nerain Mundle, and, on his death, it descended to his two 
sons, Kishen Pershaud Mundle and Kartick Mundle, as well as to 
pldntiff, who is the elder brother of Nerain Mundle; until tlierefore 
they all job in this action it cannot stand. The Maha Ranee (since 
deceased) of Burdwan too, being the zemindar of the jungle mehals, 
should have been made a party, as ^e jungle at issue belongs to her. 
And in the putnee leaSes the Maha Ranee!8 right to the jungle is 
excluded, as wiy appear by liking at the byenamah. Defendant 
denies having cut plabtiff’s jungle. The servants of the Ranee cut 
down several trees belonging to the Maha Ranee for building up 
their houses, &c., his (defendant’s)'brother is her gomashta, and as 
there was a quarrel between him and piaintifij the latter has 
brought this case falsely against, him. ^ 

Kishen Paul, defendant, replies to the same purpose. 

The late Maha Ranee of Burdwan, one of the claimants, supports 
the defendants, says she purchased the jungle mehals, and has been 
in possession since 1205 B. and as the pufneedars only purchased^ 
their putnee m 1213 B. S., they cannot have any right^to the jungle 
in dispute ; the, entire mousah by name*Rungshydr is licit settled with 
plaintin, only a portion called «ie orazec mqxusah, which is forWe^, 
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out of the various description of SQrvice and other lands, were re- 
sataed former zemindars. Plaintiff has no right to the jtmgle 
appertaining to mouzah Rimgsbyer, and only to the arazee 
mehai. 

In his jowaulM)ol-jowaub, plaintiff states he can prove that he is the 
talookdar of lot Hurrjnuggur, and that mouzah Hun^jer belongs 
to it ; it is necessary to enquire who looked after the trees which 
were cut and carried away by defendants; this he has done, and the 
Maha Ranee can come down and clsum all the jungles included in 
putnce tenures, and sav they belong to her jungle mehala. 

Rajah Gheit Singh claims the jungle of mouzah Rungshyer as the 
well-known shekargah of his ancestors. Plaintiff has received a 

S ottah for the same, and takes care of it. When the timber is cut 
own and sold, 10 annas go to die plaintiff as the keeper, and 
6 annas to him (the rajah.) He can move this by fysalah. No. 1554, 
and by plaintiff’s kubooleuts, &c. Plaintiff has connived with de- 
fendants and the Maha Ranee and brought this action. 

The moonsiff states he went in person and enquired into the 
matter in dispute. He considers plaintiffs case goodrand that of thp 
defendants and the tw'O claimants bad. Although the two Pauls, 
defendants, tendered the evidence of three witnesses, and several in- 
dividuals supported them on the spot, still on looking at the villa^ 
and jungles it appeared that there were jungles dose to where de- 
fendants’ witnesses lived, and it was not clear why they should go to 
a distance to cut their jungle and wood, whilst it was procurable 
close at hand, and these witnesses too were non-residents, and the 
moonsiff could not trust to their testimony. Again, by the pldntiff’s 
fifty-one witnesses on the spot and the evidence of four taken in the 
court, all of them living near the smt in dispute,it was proved that the 
jungle at issue belonged to lot Hurrynuggur, the putnee talook of 
the plaintiff, and that he looked after and preserved it: further, the 
moonsiff drew up a map and examined the country in the presence 
of both parties, and the cutting and carrying away by force of plain- 
tiff’s timber were established. By referring to fysalah. No. 1108, 
filed by jdaintiff, lot Hurpmuggur is plaintiffs putnee, and his pos- 
session is clear by the petition presents by the Wba Ranee. The 
Maha Ranee never filed any proof that the jungle at issue belonged 
to her jungle mehal proj^rty, nor, on her death, has the Maha Byah 
done so, whereas by fysalah, Na 1108, it is clear that the land of 
« mm-wtiih Rungshyer belonged to plaintiff, notwitstanding Ooijun Roy, 
(in a case in which Gopal Holdar was defendant) talookdar of 
jungle mehal lot Ghat Bharah, laid claim to it Rajah Cheit Singh’s 
claim is absurd, because by a fysalah, Na 1579, .dated 25th June 
1839, filed by plaintiff, it is cl^arthat his ancestor, in reply to a suit, 
Na 1396, stated that ihoiuzau Rungshyer* pertained to the mol qf 
Ibt .HurrynuggiHr, |md had the i^jah any tMe he should have 
brought it fomtlud'^r the.decree. No. 3386, datedihe 2l8t June 
1817,' vros issubd. It*hifving beOn proved, theMoro^ that, plaintiff 
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was in possession of the jungle land in dispute, that he looked after 
and took care of the trees, and that defendants did by force cut and 
remove 500 trees, which l^longed to his putnee property ; the court 
decreed the amount of their value as demanded against defendants, 
and overruled the claims of the Burdwan Bajah as well as of Kigali 
Cheit Singh. 

The Maha Kajah of Burdwan appeals. He urges that plaintiff’s 
witnesses are all his dependents, and they do not state that the talook- 
dar of Hurrynuggur ever received any revenue from the trees or tlic 
jungle, and no kubooleuts have been filed by plaintiff in proof 
thereof, while his (appellant’s) gomashta has proved satisfactorily that 
the disputed jungle belongs to his jiuiglc mchal lot Ghat Bharah, 
the jungle having been cut by and the rent paid to him (apiiellant) 
The jungle near his (appellant’s) witnesses’ villages is jhurree, 
jungle not fit for burning, consequently they have been in the habit 
of going to cut the jungle on the disputed land. His gomashta was 
ready to file kubooleuts, &c., in proof of his (appellant’s) right there- 
to, and some of plaintiffis witnesses in a way bear him (appellant) out. 
Fysalah No. 1108 cannot affect him (appellant.) Lot Hurrynuggur 
is written in his serishta and byenamah, and by calling for 
the latter, the point at issue will be cleared up. The disput- 
ed jungle is not rakha jungle, appertaining to lot Hurrynuggur, 
but belongs to Ghat Bharah, and the court should not have decid- 
ed this case without examining and calling for the lawazima 

g ipers. Tlte fact is, during the period of khass management by 
ovemment in 1210 6. S., in inehal Barah, in the jumma-wassil- 
baquee papers of hoodah Barah, mouzah Kungshycr is entered 
with a lyotwaree jumma of rupees 14-13-7-1, and an area of beegahs 
25-2, subsequently when pergunnahs Bishenpoor, &c., were sold in 
1213 B. S., the Burdwim Bajah, appellant’s ancestor, purchased 
them, md in 1214 B. S. the said area of land, as belonging to 
mouzah Ruugshyer, was settled in putnee with lot Hurrynuggur, 
and only this quantity belongs to that lot ; hence if only beegahs 25-2 
were included the putnee billee bundee, or settlement, how can 
plaintiff lay claim to a vast extent of jungle in virtue of his putnee 
byenamah ? • 

Appellant urges ^that though the moonsiff did not call for them 
he sent these jummVwassil-baquee papers to the court, and he can- 
not understand why they were not received from his gomashta. 
Again, in the bund sale papers of 1218 B. S., dated the 21st Sawun, 
it will appear that the term arazee is u^ritten in referring to 
mouzah Rungshyer, but the moonsiff has not i^luded to it; finally, 
the moonsiff has not given any boundaries and the term laggao 
is too indefinite. « 

Gooroochum Paul and Kishen Paul side with this appellant 
Musst Dosseemunee, calling herself the heir of Gour Mundle, 
stations by vakeel to the effect that thenantb of Gour Mundle and 
Nerwn Mundle ate still currept, and plaiittiff has brought, this action 
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in his own name, obtaining a decree without her being alluded to. 
Gopal Mundlo plaintiff is not the sole talookdar of lot Hurrynuggur, 
and Ncrain Mundle’s two sons are still living, and he had no right 
to bring this action single-handed. 

This case with others of a similar nature have been heard and 
argued on various dates, and I proceed to pass judgment upon this 
one separately. 

Judgment. 

This suit is not one for possession^ but only for the value of 500 
saul trees, which defendants wrongfully cut down and carried off. 
It has been clearly and satisfactorily established that the jungle in 
dispute has been reared and preserved by plaintiff as a part and 
portion of his putnee lot Hurrynuggur, and appertainii^ to mouzah 
Rungshyer, and it is without doubt in his (plaintiff’s) occupancy, 
hence the decree of the lower court is perfectly correct ; but it does 
not, as it should not, give any title to the plaintiff, or set aside any 
claim which the Raiah of Burdwan may have to the disputed land as 
appertaining to his lot Ghat Bharah, and alleged to be excluded from 
plaintilF’s putnee lot Hurrynuggur. This is a matter which can 
only be settled by the rajaii bringing a separate action against the 
talookdar plaintiff^ for the recovery and possession of the disputed 

S le as towfeer, and in excess of the area included in his putnee 
ement I do not consider the lower court was at all called upon 
to enter further into the claim, which was advanced by the rajah, 
and in support of which he has filed in this court various papers of 
1210 B. S., to show that the area of mouzah Rungshyer only 
bcegahs 25-2, with a jumma of rupees 14-13-7-1, and I am of opinion 
that the rajah had ample opportunities afforded him while this case 
was pending to file any proofs or other documents. The claim of 
Rajan Cheit Singh is perfectly groundless, and the petition filed by 
Musst. Dosseemunee, while this case has been pending in appeal, 
cannot be attended to, but the petitioner can, if she pleases, bring 
any separate action against any person who may have injured hen 
•^Ordered, therefore, that the decree of the lowcy coui*t be confirmed, 
and the appeal rejected. 

The 7th Mat 1850.* 

Case No. 261 of 1848. 

Appeal from the demion of Mouhee Amdoollah,Mo(msiff of Chowkee 
Badhatu^ore, dated the 31«# May 1848. • 

The parties in this suit are the same as in suit No. 255 just now 
decided, the appellants are Gooroochum Paul and Kishen Paul 
defendants. They support the Burdwan Rajah and endeavour to 
make out that the disputed jungle belongs to the jungle mehal pro- 
perty, lot Ghat Bharah, and that they have paid revenue thcreurom 
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to the talookdar of the said lot They urge that plaintiff’s witnesses 
are entirely his dependents ; that this case has been brought about 
through enmity with the intention of mining defendants, and they 
have always cut the jungle when they wanted it, and unless the jun- 
gle continues to theirs, it will be impossible for them to pay their 
rents, &c. 

Judgment. 

The forcible cutting and wrongfully carming off of jdaintiff’s trees 
having been clearly proved against these defendants (appellants,) they 
must stand the consequences. For reasons therefore given m my 
separate appeal decree. No. 256, of this date, I uphold the decision 
of the lower cowt, and reject the appeal; costs to fall on appellant. 

The 7th May 1850. 

Case No. 77 of 1850. 

Appeal from the deeiaion of Kaxee Hamid Allpt Moonaiff of SonamooMee, 
dated the 20M March 1850. 

Gnnganerain Roy, Plaintiff, 
versus 

Gopal Ghosc Ryot and others, and Ramtunnoo Roy, Oozurdar, 

Appellants. 

Flaintife sues for arrears of rent due from defendant Gopal, 
on account of 7 annas kist of 1256 B. S., laid at rupees 14-8. 

Defendant admits the jununa to be correct, but says he had not 
pdid it owing to there being disputes. 

Ramtunnoo Roy claims as duiputneedar. 

The moonsiff decrees the case tor the same reasons as those assign- 
ed in appeal No. 75, just now decided, and adds that he cannot 
believe claimant’s witnesses, because they live not in the village and 
arc his dependents: further, he remarked, that Bho^rub Shoor, 
defendant, was preseift by vs^eel, but offered no objections. 

My decision jn appeal No. 75 must govern me in this decree, but 
1 find in addition tW plaintiff never, mough he was called upon for 
it, filed any proof of'his being actually in possession of the disputed 
village, and consequently in a position to sue the ryots. Tliis is to 
say the least of it unfortunate, and when it is coupled with the facts 
which are apparent that disputes about the duiputnee do exist, and 
that the ryots have declined to pay their rents to any one in con- 
sequence, Ramtunnoo Roy, appellant, holding duly registered deeds 
of purchase of the durputnee from plaintiff Gungancrain, plain- 
tiff’s case becomes most suspicions. No jumma-wassil-baquec 
accounts have been filed. No kubooleut tendered by plaintiff to show 
that the ryot defendant is plaintiff’s ryot, or any proof that in the 
precedmg year, 1255 B. S., plaintiff was in actual possession, and 
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received the rents from the several ryots. With reference to the 
foregoing, as well as my observations in appeal No. 75 of 1850, just 
now decided, I decree the appeal, and remand the case to be tried rfc 
novo. Value of stampt paper to be refunded in the usual way. 


The 7Tn May 1850. 

Case No. 75 of 1850. 

Appeal from the decision of Kazee Hamid Ally, Moomiff of Sana- 
mookhee, dated the I9/A March 1850. 

Gungancrmn Roy, Putneedar of lot Dhee Durioapoor, Plaintiff, 

versus 

Shceboo Ghose, Ryot, Bho 3 rrub Shoor, discharged Gomashta, and 
Muttooranath Roy, Defendants. 

Oozurdar, Ramtunnoo Roy, Durputnce Talookdar of lot Dhoe ■ 
Durioapoor, Appellant 

Gungancrain Roy, for himself and his ryot, Shccboo Ghose, 
Respondent 

Suit, for the recovery of arrears of rent due from Sheeboo Ghose 
ryot, for the seven (7) annas kist of 1256 B. S., on account of mouzah 
Nij Diuioapoor, laid at rupees 21-13, principal, and 15 annas 6 
pic interest, total rupees 22-12-6. 

Plaintiff states that he was the purcliaser of the putnee lot Durioa- 
poor in his servant (Muttooranath Roy’s) name, his own name was 
current in tlie mofussil, and he was in possession. Sheeboo defen- 
dant holds land with a jumma of rupees 49-13-18 per annum, and 
not having paid his 7 annas kist in 1256 B. S., he sues him for ik 
Plaintiff mso makes the discharged gomasht^one of the defendants, 
lest he should offer any objections hereafter. 

Sheeboo Ghose, defendant, replies, acknowledging the jumma to 
be correct : he urges that he has, on several occasions, paid rupees 13, 
and obtained his dakhilas : and on the 8th Bhadon Ramtunnoo 
Roy having come forward as tlie durputneedar, and as there was a 
dispute, he (defendant) would not pay any more. Plaintiff has 
omitted to deduct all these payments. 

Ramtunnoo Roy, oozurdar, pleads that plaintiff cannot suo the 
ryot and the gomashta together on stampt paper of a quarter value: 
he bought the durputnee, at a jumma of rupees 615 per annum, for 
rupees 750 from Gunganerain Rov, plaintiff, on the 2l8t Bysack 
] 256 B. S., he gave him a kistbundy and kubooleut, and received 
a byenamah from Gunganerain Roy, plaintiff, as well as a receipt. 
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The kuboolcut and byenamah have been duly roistered in the 
office of the register of deeds, and he (oozurdar) obtained possession. 
Flaindffihas now got over several of uie ryots, and brought forward 
this case falsely against him. ^ 

In his jowaub-ool-jowaub, plaintiff admite the payments of rent as 
stated by the ryot defendant: denies having given the durputnee 
to Kamtnnoo Roy, and states that Mr. Erskine and his karpurdauz, 
to ruin him (plaintiff,) have brought forward a pauper oozurdar, and 
have filed a forged and fabricated kubooleut and byenamah, regis- 
tering tlie documents through the medium of anominal mooktear. He 
adds that, previous to the date of the alleged registry, he (plaintiff) 
mortgaged this lot with other property to one Govind Cbunder, as 
per deed registered on the 26th of Bysack 1256 B. S. He has a 
regular attorney, and, notwithstanding it, the registry of the docu- 
ments was effected by a stranger. He has realised some of the rents 
through his gomasnta, Bliojorub Soor defendant, and, having dis- 
charged him, he has appointed another gomashta, who is collecting 
for him : some pay up, and others will not do so, and it is not irregu- 
lar his having sued the ryot and the gomashta together. 

None of the other defendants appeared. 

The moonsiff, after perusing a copy of the sale amcen’s urzee, and 
the kyfeut of the mohurir of the summary suit department, and 
taking the evidence of two \fitnesses, states that it appears plaintiff, 
after having settled with his ryots at the poonya, was in posses- 
sion, and although Ramtunoo Roy oozurdar urges that he holds the 
duiputnee from plaintiff, still he was unable to produce his wit- 
nesses. Hence, with reference to the said documents, and to the reply 
of Sheeboo Ghose defendant, ho considers plaintiff has proved his ba- 
lance, and he decrees it less the rui)ees 1.3 paid by defendant : costs 
to fall on defendants and the oozurdar’s claim rejected. 

Ramtunoo Roy, oozurdar, appeals, urging that this is a suit to 
obtain a right and title, and not one which can be tried summarily. 
Plaintiff should have sued to have his (appellant’s) durputnee can- 
celled. This is not arep^enue suit cognizable under Section 8, Regu- 
lation VIIL 1831, on stampt paper of quarter value, and as the 
moonsiff’s roobjdcaree of the 7th rebmary 1850 was not a definite 
order, he (appellant) ponld not appeal summarily therefrom. Plain- 
tiflTs witnesses are his dependents. Ever^ one knows, he (appellant) is 
the durputneedar and in actual possession, his kuboolcut and byena- 
mah should have been examined, and as his (appellant’s) witnesses in 
suit No. 181, were his witnesses in this suit, appellant prays that tlie 
two cases may be heard together. 

In consequence of there being a sessions appeal case under Act 
IV. 1840, pending before the sessions judge mmnly depending 
on this decree, a request was received that it might bo taken out of 
turn and heard: accordingly it was heard on the 2nd instant, and 
concluded this day. 
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Judgment. 

The moonsifTs proceedings are irregular : — fu’st, he sLonld hare 
disposed of, without proccemng farther in the case, the plea of the 
oozurdar appellant, that plaintiff could not bring this action against 
a ryot and the gomasbta for arrears due from the former, under the 
stamp rules laid down in Section 8, Regulation VIII. 1831. His 
proceeding of the 7th of February 1850, contains no definite order, 
consequently it was not appemable summarily; secondly, the 
existence of the arrear due from defendants should have been proved 
by plaintiff, and the court should have taken into its consideration 
the fact of plaintiff having sued for arrears two-thirds of which 
he had in reality received, thereby proving that his (plmntiff’s) case, 
if not suspicious, was certainly incorrectly laid. Plamtiff’s witnesses 
do not strictly prove his possession, on the contrary, judging from 
their evidence and the papers of the case, it is evident that this is 
a dispute between plaintiff as putneedar, and Ramtunnoo Roy 
appellant as durputneedar, a point which can onhr be settled in the 
civil court, and I question much whether plaintiff was authorized to 
bring this action for arrears on quarter value stampt paper, arid 
thereby indirectly to Avish to obtain possession of an estate, which 
by duly registered deeds and documents he had given out, for a 
heavy consideration, on a dnrputnee lease to appellant. Plaintiff’s 
object in making Bhoyrub Soor a defendant,' was evidently to pre- 
vent his becoming a witness for tlie oozurdar, as with him must 
have been, in his capacity of gomashta, tlie mofussil accounts ; and 
as there appeared to be a good deal of doubt as to whether tlie 
plaintiff was really in occupancy, the lower court, having once ad- 
mitted the case, should have deputed an ameen to enquire into the 
matter. With reference to the foregoing observations, I remand 
the case to be tried de novo and according to law. The appeal is 
decreed, and the value of the stampt paper to be refunded in the 
usual Avay. 


The 8tii May 1850.* 

Case No. 256 of 1848. • 

Appeal from the decision of Moulvee AsudoollaA,* Moonsif ofRadhana- 
gore, dated the ZlatMay 1848. 

Musst. Beelasee, widow of Bhowance Paul, deceased, Kishen Paul 
and Naffer Paul, Plaintifis, 

verms 

The Maha Ranee of Burdwan, and on her demise, the Malta Rajah 
and their servants, Gopal Mundle, Talookdar of Lot Hurrynuggur, 
and others. Defendants. 

Suit, for the cancolment of a kuboolcut, dated the 11th 
Jyte 1254 B. S., with a jumnia of rupees 9-4-5-1, which the ser- 



ZULAH WEST BURDWAN. 


126 

vaats of the Burdw^an Bance took from plaintiffs, against tlieir 

will ^ ' 

Plaintiffs state that they hold 15 beegahs of land, with aimhma 
of Sicca nipces 8-1 1 , belonging to Bbowree Paul, in monzaJi Bugar^ 
rah, appertaining to lot Hurr^u^ur, the putneq talook of Gopal ’ 
Mundle, whom tney have made a nominal defendant daring Bhowree 
Paul’s lifetime, and since his decease they (plaintiffs) have all along 
been in occupancy, paying their revenue to the talookdar. In 1253 
B. S., plaintiffs cultivate 3 beegahs, but Kishen Paul and others, 
defendants, cut and carried off me crops, and in consequence an 
action. No. 68, was brought, and it is still pending. On the 11th of 
Jyte 1254 B. S., the defendants, being the servants of the Ranee of 
Burdwan, seized and took away Kishen. Paul, one of the plaintiffs, 
to their cutcherry, and, in the evening, under the plea that the 3 
beegahs belonged to their jungle mehals, demanded a kubooleui 
Kishen Paul,- ^aintiff, denied that the land p 9 rtaitie<l to defendant, 
the Ranee ; but notwithstanding- ho was made to sign a kubooleut 
at 8 r. M., on the above date, afit^ having been kept under guard 
by the nugdees, for land, with a jumma of Sicca rupees 8-il, or 
Company’s rupees 9-4-;5^. Plaintiffs there&re sue for the cancclment 
of this ikrar, or kubooleut. 

The Maha Ranee, defendant, replies that plaintiffs’ statement is 
all false: her servants never took a kubooleut, as alleged, from 
plaintiffs against their wdl, and the case, has been got up in collusion 
with Gopsd Mundle, the talookdar of lot llurrynnggur; she admits 
that she has lost 15 beegahs of land by a decree of court ; but that 
the land in dispute, by referring to the boundaries, will be found to 
be quite distinct from the 9 beegahs for which Kishen Paul of his 
own free will gave a kubooleut to. her naib gomashta, and Kishen 
Paul originally held tiffs land.as a junglebooree tenure. 

Kishen Paul defendant supporis the Maha Ranee, and urges that 
Nermn Mundle is the recorded talookdar; and his heirs, being in 
existence, ought to have been made parties to this suit. 

Gopal Mundle, defefidarit, suraorts plaintiffs. 

In the opinion of the moonsiff^ the witueSses of the ranee (now 
rajah) cannot b6 trusted, they reside in distant villages, and though 
they certify that the kubooleut was myen by plaintiffs of their own 
accord, he does not believe them; further, the rajah has not been 
able to show from what date the alleged junglebooree land was 
given to plaintiff, nor,- had he held such a tenure, b it likely that 
plaintiff would have given a kubooleut for it? hence, as it has been 
proved that plaintiff does not hold any land appertaining to the 
ranee’s jangle mehals, and as it has been established that- plaintiff 
was impelled to execute the kubooleut, the moonsiff decrees the 
case in plaintiff’s favor, cancelling the said kubooleut 

The rajah appeals, and to the same purport as in case No. 239, 
decided by this court on the 12th April 1850. 

' Respondent Gopal Mundle appeared without summons. 
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Theiie being scrcral cases of this description, they have now been 
taken up together, and I proceed to record my judgment on each 
separately. 

Judgment. 

Plaintiffs have filed dakhilas showing that they have regularly 
paid their rent to the talookdar of lot Hurrynuggur from 1245 to 
1253 B. S. inclusive, from the land in dispute, and had they held it, 
as alleged, as a junglebooree tenure, the rajah would surely have 
produced their kubooleut, for it is not likely that plaintifls would 
have given a fresh kubobleut without some mention of previous 
possession being made therein. There is no proof that the ranee 
or rajah ever received any rent from the disputed land in virtue of 
their rights as talookdar of the jungle mehals; and as plaintiffs’ 
possession has been clearly proved, and the fact of the kubooleut 
having been taken from Kishen Paul, plaintiff, against his will and 
by compulsion, I see no reason for disturbing the decree of the 
lower court, and hereby confirm it,.rejecting the appeal. 


Tiik 8th May 1850. 

Case No. 269 of 1848. 

Appeal from the dteition of Moulvee Agudoollah, Moontiff of Badha- 
naffore, dated \4th June 1848. 

Bhyrub Dutt, Plaintiff, 

, versus 

The Burdwan Raj^ih, Gopal Mundle, and others. Defendants. 

Suit to cancel a kubooleut with a jumma of rupees 2, dated the 
15th Jyte 1254 B. S., wliioh was taken from plamtiff against his 
will by the servants of, the Burdwan Rajah. 

Plaintiff states that there are 3 bcegahs of land in mouzah nij 
Hurrynuggur, appertaining to lot Hurrynuggur, called Hurreekto- 
lab, the jumma payable thereupon being rupees 2 to the talookdar 
and 8 annas to the lakhirajdar, also in the same plaoe 7 cottalis and 
2 cowries, bearing an annua] rent to the talookdar of 8 annas, and 
another parcel of 15 cottahs belonging to the lalcliirajdar, altogether 
bcegahs 4-2-2, with a rent of rupees 3 per anmun. Gopal Kamar 
hela possession as a jummye ryot, and regularly paid his rents to the 
talookdar. On the 13th Jyte 1253 B. S., the said Gopal sold his 
rights to plaintiff for rupees 41, and since then he (plaintiff) has been 
in occupancy ; he holds no land appertaining to the jungle mehals, and 
he was seized and taken away by the ranee’s servants and compel- 
led to execute the kubooleut for the cancelmcnt of which he now 
brings this action. 

The Maha Ranee replies that there was a parcel of 15 bce^s of 
junglebooree land belonging to Mohun Paul and Bnngsoe Kamar, 

10 
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who received a pottah for it in 1213 B. S. from the Maha Ranee’s 
kutkeenadars. This was in dne course cleared and cultivated, and 
her (ranee’s) naib gomashta demanded rent from the heirs of 
Bungshee, which plauitiff having heard of, of his own free will came 
forward and executed an ifcrar kuboolent, calling it 4 becgabs, 
the land of the heirs of Bungshee, from whom the plainfrif stated he 
had purchased it, &c. 

In the opinion of the moonsiif plaintiff has proved that he was 
compelled against his will to execute the kubooleut at issue, and 
although the rajah was called upon for his proofs he never tendered 
any nor could his vakeels produce them, he consequently decreed the 
case in plaintiff’s favor, and cancelled the kubooleut. 

The rajah appeals, and the only thing he has not previously 
advanced in his other cases is, that his vakeel, or he had his proofs 
and documents ready, but the moonsiff was too expeditious, and 
decided the c^e without his being enabled to file them. 

Judgment. 

My decisions, Nos. 239 and 256, are sufficient for this case, and 
are in every way applicable, and with reference to the objection of 
the rajah that he had not sufficient time allowed him to file his 
proofs I learn that it is a mistake. On the 27th May 1848, defen- 
dants were allowed seven days to file their proofs ; on the 31st May 
1848 the vakeels’ attention was called to the previous order; on the 
5th of June 1848, five extra days were granted ; and on the 14th of 
June, as the vakeels could not produce them, the case was taken up 
and decided. Being of opinion that the decision of the lower court 
is correct, 1 hereby confirm it, rejecting the appeal. 


The 8th May 1850. 

Case No. 257 of 1848. 

Appeal from the decision of Mouhee AsudooUah, Moonsiff of Radhana- 
pare, dated the 27th Map 1848. 

• Seetnl Ghose, Plaintiff, 

, verstis 

The Maha Ranee, and on hey demise, the Maha Rajah of Burdwan 
and others. Defendants. 

Suit, to cancel a kubooleut, dated 27th Jyte 1254 B. S., with a 
jumma of rupees S on 18 beegahs of land, wnich, it is alleged, the 
servants of the rajah by force compelled plaintiff to execute. 

Plaintiff' states that there are 21 beegahs 12 cottahs of land, with 
a jumma of rupees 14-9-17, belonging to Pnnehanun Ghose, deceased, 
in mouzah Salookah, appertaining to lotHunynimgur, and this land 
tor many years has been in his (plaintiff’s) possession, on behalf of 
the heirs, and he has regularly paid his rents to Gopal Mundlc, 
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talookdar of lot Harrynuggar, receiving bis dakhilas. Daring the 
year 1254 B. S. the land was well cultivated, and on the 27th of 
jyte the rajah’s servants sent and had him (plaintiff) seized, and 
bro^bt to the cutcherry, where he was detained and compelled, 
against bis will, to execute a kuboolent ; he consequently now sues 
to have it cancelled. 

The ranee of Burdwan replies that the land for which the 
kubooleut was given belon^d to her jungle mehals, lot Ghat 
Bharab, and that plaintiff had of his own free will executed it 

The moonsilTs opinion in tliis case is similar to that recorded in 
appeal No. 238 of 1848. 

The rajah of Burdwan appeals, advancing the same grounds for 
so doing as are set forth in his other cases of this description. 

Respondent appears without summons. 

Judgment. 

It having been satisfactorilv established that the kuboolent was 
given through compulsion, and that the land in dispute is in the pos- 
session of plaintiff' as appertaining to lotflurrynuggur, my decision 
in cases No. 239, dated the 12th of April last, and No. 256, tliis day 
disposed of, must govern me in this case. Ordered, therefore, tliat tlie 
decree be confirmed, and the appeal rejected. 


The 11th Mat 1850. 

Case No. 272 of 1848. 

Appeal from the decisioii of Moulvee Asudoollah, Moontiff of Radhanaffore, 
doled the 8th June 1848 . 

Bhagbut Khan, (Plaintiff,) 
oersits 

Neeraye Lohar and others, (Defendants.) 

Suit, to recover the value of rice, straw,*&c., illegally attached 
under Regulation V. 1812, to obtain the reversal pf the sale, with 
rent for 1254 B. S., laid at rupees 46-1 1. 

Plaintiff states that there are 8 beegahs \>f lakhiraj rice land 
belonging to Ramlochun Banerjca, situated in mouzah Mityalah 
Khatkadangah Maut, Neemye Lohar being the jotedar or ryoL 
One Nubbecn Khowas dispossessed him, and tlie ghutwals of 
Beersingah also interfered with him, he could not pay his rent, and 
Ramlochun sued him, and, obtaining a decree. No. 910, took out 
execution and sold his property : Neemye became an insolvent, and 
resigned his land to Ramlochun, whereupon the said Ramlochun 
made over to him (plaintiff) the land, 8 be^ahs, on a jumma in per- 
petuity of Sicca rupees 8 per annum, by a pot^, dated the 
14th jyte 1249 B. S. Plaintiff, obtaining possession, wished to 
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underlet the land, and a discussion passed between liim and Ncemye 
Lohar defendant, which ended in plaintiff giving Ncemye the laud at 
a sajah jumma. Necmye executed a kubooleut, dated the 19th 
Jyte 1249 B. S., and paid his rents for 1249 to 1251 B. S., in- 
clusive ; during the two following years he paid no rent, and plain- 
tiff told his son to sue defendant Neemye tor tho ai'rears of 1252, 
and to distrain his crops for 1253 B. S. Instead, however, of his son 
Gopeenath doing so, he went and attached the crops for a balance 
of rupees 30, on which Neemye deposited rupees 31-12, and 
brought a suit No. 52, for the reversal of the distraint before the 
revenue authorities, and an exparte decree was given in his (Neemye’s) 
favor, the distraint being declared to be irregular. Plaintiff states he 
was not in this part of the country, and his son Gopeenath nevdr 
defended the summary suit : he now sues for the reversal of tlie 
decree of the deputy collector, dated 30th January 1847, thus: 

V alue of rice, on account of the two years 1 252, and 

1253 B. S., according to defendant’s kubooleut, 30 0 


Ditto for 1254 B. S.„ 12 7 

Three years’ straw, 1 8 

Costs in Eegulation Y. 1812 suit, 2 12 


Total, ... 46 11 

Neemye defendant replies that plaintiff and Gopeenath defendant 
are fatlier and son. Gopeenath was the distrainer and not plaintiff! 
The distraint proving illegal, he (Neemye) obtained a decree, hence 
Gopeenath should have brought this action and not plaintiff. lie 
adds, that plaintiff and Ramlochun Banerjca, lakhirajdar, have 
leagued in order to fix the jumma; for years past up to 1249 B. S., 
he (defendant) was the ryot ; and, as will be seen by fysalah No. 910, 
his jumma was at the rate of 5 measures of rice ; that the excess now 
demanded is quite out of tlic question. Plaintiff has not stated that 
he (defendant) was lihe sajah ryot of Kamlochun Banerjea. lie 
states he never resigned, or gave up the lands on becoming an 
insolvent ; and had hi done so it is not likely ho would again take 
them at almost tdouble the old amount of jumma besides straw. 
The malik is entitled to his 5 measures of rice and no more. Plaintiff 
through his son illegllly distrained his crops, calculating the rent at 
14 measures, he (defendant) objected, the son appeared in the deputy 
collector’s office, but was unable to produce any proof of the rate 
being fixed at 14 measures; consequently, he (defendant) obtained a 
decree. He adds that he has paid his rent agreeably to the rate 
specified in fysalah No. 910, to the plaintiff, up to 1253 B. S., in 
conformity with the malik’s wish. The suit for 1252 B. S. is altoge- 
ther false, and had there been any truth in it some mention thereof 
would have been made in the distraint case. 

In the opinion of the moonsiff, defendant has not proved that he 
has paid his rents since the date of fysalali No. 910, up*to 1253 
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B. S. j at the rate of only 5 measures : further Neemyo defendant 
has stated, in his petition of objections filed in the distraint case, that 
plaintiff had taken the land at a fixed jumma from the malik, Rani- 
lochun Banerjea, hence, if Neemye had not resigned, how could this 
pottah have been given to plaintiff? Again, if plaintiff is to give a 
jumma of 8 Sicca rupees per annum to malik, how can he bear a 
dead loss and only receive 5 measures of rice from Neemye de- 
fendant ? Plaintiff' having proved the kuboolcut executed by defen- 
dant, the moonsiff decrees the amount claimed against him, reversing 
tlie decision of the deputy collector, dated the 30th January 1847. 

Neemye Lobar, defendant, appeals, urging that father and son 
cannot be made plaintiff and defendant in this way: fysalah 
No. 910 fixes the rent at the rate of 5, while the demand now is 
considerably in excess, or 7 measures of rice, besides straw: the 
kuboolcut is a forgery, and cannot upset the rate fixed in fysalah 
No. 910: that his (appellant's) alleged estcefah has not been filed 
by plaintiff^ or the lakhirajdar, and having once broken down, when 
his rent was only 5, it is not probable he would again agree lo pay 
at the rate of 7 measures of rice, &c. 

Judgment. 

The moonsiff has not gone into the distraint case at all, or he 
never could have reversed the decision of the revenue authorities : 
he has entirely overlooked the fact that the rent demanded by tliat 
suit was fixed at the rate of 14 measures of rice without any de- 
mand for straw, Jbr one year^ whereas by the kuboolcut stated to 
have been given to plaintiff by defendant the rent is fixed at only 
7 measures of rice and 8 puns of straw per annum, this of itself 
ought to have been sufficient. Again, plaintiff* must be held to 
be responsible for any mistakes or blundering of his son, Gopeenath 
defendant, and the actual distrainer is the one to whom he must 
look, and who was the proper person to have brought this action. 
Taking the above into consideration, and finding that defendant has 
not had an opportunity ox proving his case,^ I have no alternative 
but to remand this suit for trial de novo to the lower court. Ordered, 
therefore, that the appeal be decreed, and the case demanded. Value 
of stampt paper to be refunded in the usual ^y. 
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Tub 11th May 1850. 

Case No. 273 of 1848. 

Appeal from the ilecision of Moulvee Aaudoollah, Moonsiff of Radhana- 
gore, dated the \Ath June 18-18. 

Khettro MucUluck, Plaiiitiif, 
versus 

Kliettoo Slieikli and the heirs of Khoshal Sheikh and others^ 
Defendants. 

Khyroo Sheikh and others, Oozurdars. 

Suit, for the recovery of rupees 71, principal, and rupees 65-6-10, 
interest, total, rupees 145-8-1, due on a kistbundee, dated 12tli 
Bysack 1242 B. S. 

Plaintiif states that an adjustment of accounts was made between 
him and defendants, and a balance rupees 71 having been found to 
be due to him, Khoshal Sheikh, Deeanut Sheikh, and Khettoo gave 
him a joint bond on the date specified above, promising to repay liim 
at the rate of rupees 10 per annum from 1242 to 1247 B. S., and 
11 rupees in the last year. They pledged 18 beegahs 10 cottahs of 
land in mouzah J amkoondoo, turf Talsagrah ; and as nothing has been 
paid, plaintiif sues for the amount. 

Deeanut and Khoshal, defendants, reply, deny the demand in toto, 
and, repudiating tlie bond, state that they sold their 16 beegahs of 
land in the mouzah at issue, on the 25th Assar 1254 B. S., to the 
claimant 

Kliettoo defendant replies that plaintilTs case is utterly false, he 
never had any concern with the two other defendants, and never gave 
him a joint bond. He had a separate karbar with plaintiflj which has 
been squared and the bonds returned, he has no interest in the land, 
said to have been pledged to plaintitlj and had he borrowed money 
or given him a bond, he would have mortgaged his own 5 annas and 
7 gundahs share, he can read and write, and other defendants would 
never pledge their property for his debts. 

The claimantl,^ three in nmnber, residing at mouzah Jamkoondee, 
and Khoshal Sheikh of BuiToojpottah, state that defendants Deea- 
nut and Khoshal sold to them by a bond, dated the 25th Assar 
1 254 B. S., which has been duly registered, their land in mouzah 
Jamkoondee, turf Talsagrah, gliattcc Mohun Maut, this said pro- 
perty was formerly pledged to them, claimants, for a debt of 99 ru- 
pees, and since their purchase they liave been in possession, and paid 
their rents to the talookdar, they hold their proofs, and request a 
local enquiry may be instituted. 

In his jowaub-ool-jowaub, plaintiff says the defendants and 
claiinaints are connections, and this is a trick between themselves to 
get free from his (plaintiirs) debt Kliettoo dofondant cannot write. 
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and the three defendants are cousins. Khettoo defendant’s pleas are 
all false, and this defendant had dealings with plaintiff’s brother. 

The moonsiff is of opinion that plaintiff has satisfactorily proved 
his bond and debt, and although the claimants have filed their 
kuballa, pottah, and revenue dakhilas, still, as this is a suit for debt, 
it is not necessary to enter into their claims ; he consequently decreed 
the amount as against Khettoo Sheikh defendant personally, and the 
property of the two other deceased defendants. 

Khettoo defendant appeals, he is not a cousin of the other defen- 
dants, he can write as the moonsiff could have proved, he has been 
for years employed in the Jamkoondee factory, where his signatures 
are numerous, his objections have not been enquired into, and he 
never pledged any property to plaintiff as allegeu, &c. 

Judgment. 

This case has been most superficially decided. The defendants’ and 
claimants’ pleas should have been gone into, Khettoo defendant’s 
writing examined, and the bond itself more carefully scrutinized. I 
consider plaintiff’s case is most suspicious 'prima fade. He has 
kept his bond quietly by him for twelve years, less two or three 
months, and notwithstanding landed property was pledged to him, 
as alleged, and ten years’ kists, agreeably to the* conditions entered 
in the bond, had become overdue, he never sued upon it until he 
found out that the property said to have been pledged to him had 
been sold to others, and paper for the engrossing of tlie deed of sale 
had been purchased. The bond in claimants’ favor was executed 
on the 2dtli Assar 1254, and this suit was instituted on the 6th Bha- 
doon 1254, or just six weeks subsequently. The bond was registered 
unopposed on the 28th August 1847, or seven days after this case 
was brought There being so much doubt about possession, and 
whether any karbar existed between plaintiff and defendants, a local 
enquiry should have been made to clear up the former, and plaintiff’s 
khattas should have been called for to establish the latter. Under tho 
above circumstances I cannot uphold the decree of the lower court, 
but decree tlie appeal, and remand the case for trial de novQ. Value 
of stampt paper to be refunded in the usual way. 
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The 17th May 1850. 

Case No. 276 of 1848. 

Appeal from the decision of Baboo Bissessur ChuckerbuHy, Moonsiff of 
West Burdwan, dated the 24th June 1848. 

EistomohuQ Bhooee, Pntnee Talookdar of lot Ekariah, (Plaintiff,) 

versus 

(1) Lukhun Paul, present Ryot, (2) Eannaram Tewary, Talookdar of 

lot Shahibgun^, (3) Ehettromolmn Mittcr, the old ryot, and 

others, (Defeii^ints.) 

Suit, for the recovery of arrears of rent on account of 1252 and 
1253 B. S., laid at rupees 63-13-5. 

This case was instituted in the Oundah moonsifTs court, and 
transferred to this chowkee. 

Plaintiff states that defendant Khettromohun Mitter held land, 
bearing a jumma of Company’s rupees 41-15, in inouzah Ekariah, 
and his rig^hts having been sold in execution of a decree were pur- 
chased by Lukhun and Kannaram defendants, who obtained possession. 
Plaintiff received his 10 annas rent for 1252 B. S. by distraining the 
crops : and for the remainder of that year’s rent as well as for 4 annas 
of 1253 B. S., plaintiff brought an action. No. 314, in the civil court; 
for the other 12 annas of 1253 B. S., plaintiff distrained the crops 
by suit No. 75 ; but it was reversed by the decision of the deputy 
collector, dated 28tli May 1847, while his suit No. 314 was struck 
off the file on the 7th July 1847. Hence, as plaintiff has not received 
his rents, he sues for six annas revenue of 1252, and for the full 
year of 1253 B. S. 

Lukhun Dutt defendant replies that tliis action cannot be brongh^^ 
until plaintiff sues for the reversal of the distraint, which was revers- * 
ed by the revenue authorities on the 28th May 1847. Plaintiff, it 
is urged, has received rupees 33-8, by the sale of the crops, and 
rupees 22 on various dates, for which he (defendants) holds dakhilas. 
Defendant adds he is Entitled to receive rupees 90, on account of the 
value o{.rice on (beegahs 32, which were attached, and that plaintiff 
is only entitled to rupees 28-5-6. 

In his jowaub-ool-jowaub, plaintiff replies that as the summary 
suit was simply struck off' the file, it is not necessary to apply for 
the reversal of the order. 

On the 22nd Juu^ 1848, Lukhun Dutt defendant filed a kubool- 
jowaub, admitting that plaintiff was entitled to rupees 63, and that 
a settlement of the whole of the accounts of 1252 and 1253 had been 
made : he could not however, on being asked for them, file any proofs 
of his alleged payments to plaintiff. 

None of the other defendants ap[)eared. 
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'Hie moonsiff argues that, though defendant may have agreed to 
plaintiff*^s demand and plaintiff acquiesced therein, he cannot, give a 
decree for the rent as claimed for the broken period of 1252, and in 
full for 1253 B. S., because plaintiff has not sued for the reversal 
of the summary decision issued on the 28th May 1847, No. 75, 
which decision has become final, this suit not having been instituted 
within the year, and defendant having objected before the revenue 
authorities to the jumma. Again, plaintiff has not proved his case 
under the Circular Orders of the Sudder Dewanny of the 25th of 
November 1847, and as he cannot act in opposition to the Regula- 
tions, although both parties have agreed among themselves, he 
decrees rent only for the 6 annas of 1252, and for 4 annas of 1253 
B. S., leaving the 12 annas referred to in case No. 75, out of 
his decision against Lukhun Dutt defendant, releasing the other 
defendants. 

Plaintiff appeals, urging that one year has not elapsed, that 
though he did not actually apply in express terms for the reversal of 
the distraint award, it was evicfently intended in his plaint. Defend- 
ant has never denied the jumma, and having agreed to it, and having 
settled his accounts, the moonsiff should have decreed in full in his 
(plaintiff’s) favor. 

Judgment. 

The Circular Order of the 25th November 1847 has been re- 
scinded by the more recent one of the 2nd February 1849. This 
suit was brought within the year, or on the 20th September 1847, 
the decree of the deputy collector, bearing date the 28th May 1847, 
and though plaintiff did not sue for the reversal of the decision in 
the distraint case, it was evidently implied, for he referred to that 
decision as the reason why he had instituted this action. Again, by 
referring to the distraint fysalahs, also to defendant’s reply in this 
suit, I do not find that defendant ever objected to the jumma; on the 
contrary, ho has all along admitted it, and as this suit was instituted 
for the recovery of the arrears referred to in suits Nos. 75 and 
314, and the parties concerned had amicably adjusted their ac- 
counts out of court, soliciting that a decree might bo given accord- 
ing to their settlement and agreement, I cannot see how the moon- 
sin could argue that he would be acting in opposition to the Regu- 
lations by decreeing in full according to the kubool-jowaub. 
However, as the moonsiff’s arguments are in a great measure, as 
above pointed out, opposed to the facts of the casef, I remand it that 
he may more carefully examine the record, and decide it anew. 
The appeal is decreed, and the value of stampt paper will be refund- 
ed in the usual way. 


11 
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The 18th Mat 1850. 

Case No. 283 of 1848. 

Appeal from the decmm of Kazee Homed dlly, Moomff of Sonamokhee, 
dated the 1 9th June 1848. 

Khoodeeram Doss and Haradhun Doss, Plaintiffs, 
verms 

Shankcrshun Doss and others, Defendants. 

SniT, to recover the value of rice and straw, rupees 3-5-5, and 
laid at rupees 63-3-15. 

Pldntifts state that their gooroo, Luchmun Doss, whom they have 
made a nominal defendant, willed away all his lakhiraj lands, tanks, 
&c., in mouzahs Cheetunpoor and Nachunhattee to Rughoonath Jee 
and others, Thakoors, for the performance of their poojahs and 
other ceremonies, the said gooroo made plaintiffs the managers 
and executed an hibbanamah on the 27th of Sawun 1254 B. S., 
which was duly registered, and tliey were put in possession, &c. In 
monzah Nachunhattee there is a parcel of 10 cottahs of land in part 
of 2^ beegahs, agreeably to the boundaries specified, which the 
gooroo used to cultivate nij and by ryots. On the 27th Sawun 
1254 B. S., plaintiffs allege they cultivated in nij jote, and on the 
20th Assin following the rice was cut and left on the ground, being 
9 puns by calculation. Defendants, with the exception of the gooroo, 
came and carried off the rice, and plaintiffs now sue for its value. 

Shunkershun Doss defendant replies by saying that the hibbana- 
mah is all false, that Luchmun Doss is a byra^ee, and their cook, 
he possesses no lakhiraj property ; that the nee was his and not 
plaintiff’s. The 2J beegahs belong to his dowuttur, in monzah 
Cheetunpoor; and, on the 21st Assar 1251 B. S., he (defendant) 
gave a pottah for it to Luchmun Doss, whose kuboolcut he holds 
at a jumma of rupees 2-1 1. 

The case proceeded exparte on the 8th of February 1848, after 
which defendants filed their reply, but the moonsiff should have re- 
corded some proceeding admitting it, agreeably to Section 24, Re- 
gulation XXI]^. 1814. 

In the opinion of the moonsiff, plaintiff has satisfactorily proved 
his case, and defendant has not replied to that portion which accuses 
him of having carried off plaintiff’s rice. Defendant’s witnesses are 
contradictory and cannot be believed ; and though called upon to 
apply to the court' that his other witnesses might be summoned, de- 
fendant has not done so. The paper on which the kubooleut of 
Luchmun Doss, dated 21st Assar 1251 B. S., is written, is an old 
sheet and prepared for the occasion. The moonsiff therefore decreed 
the case in plaintiff’s favor against defendants. 

ShunkiurshunDoss defendant appeals, he maintains that the hibba- 
namah is a forgery, that Luchmun Doss is his ryot, and ho has never 
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appeared: the land at issue is his dewuttur^ and plaintifTs object 
is bj obtaining an insignificant decree to ensure a title for something 
better. He urges that an ameen should have been deputed to 
enquire into the matter^ Luchmun Doss's kubooleut is genuine, and 
he is a common byragee, that his witnesses must have been tutor- 
ed, &c. , 

Respondent appeared without summons. 

Judgment. 

Plaintiffs have clearly established the carrying off of their rice 
and straw, and their registered hibbanamah is beyond suspicion, 
while the kubooleut tendered by appellant (defendant) dated the 21st 
Assar 1251 B. S., said to have been given to him by imehmun 
Doss, is clearly fabricated for the occasion ; it is written on an old 
piece of crumpled paper, and not a particle of the writing is to be seen 
on any of the creases. I consider therefore that the decision of the 
moonsiff is correct ; and being of opinion that appellant (defendant) 
had every opportunity of proving his objections, and that no local 
enquiry was necessary, I reject the appeal, and uphold the decree of 
the lower court 


The 21st May 1850. 

Case No. 96 of 1850. 

Appeal from the decision of Kasee Hamed Ally, Moonsiff of Sonamookhee, 
dated the 25 th March 1850. 

Gunganerain Roy, Putneedar of lot Durreaopoor, PlaintiflF, 

versus 

Guncsschundcr Roy and Musst Narainy Debia, ryots, Bhyrub 
Soor, discharged gomashta, and Muthooranath Roy, Defendants. 

Oozurdar Ramtunnoo Roy, Durputneedar of lot Deehy Durreau- 
poor. Appellant 

Suit for balance of rent due from the abovementioned ryots, 
defendants, for 1256 B. S., on account of their lands, situated inmouzah 
Durreaupoor, &c., laid at rupees 1 1-4-1 9-2, for the fufl year, or ifupees 

5- 10-9-3 by this action, plus interest, annas 5-12, total rupees 

6- 1-3. 

This case is in every way similar to Nos. 75 and 77 of 1850, de- 
cided by me on the 7th instant, and for reasons assigned therein I 
decree this appeal, and remand this case for trial de novo, accord- 
ing to law. Value of stampt paper to be refunded. 
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The 21st May 1850. 

Case No. 97 of 1850. 

Jppeal/rom the deeirion of Kazee Homed Ally, Mooneiff of Sonomoohhee, 
dated the 25th March 1850. 

* Gunganerain Roy, FlaintifF, 

versus 

Rammohun Naiek, ryot, and the other defendants as in case No. 96, 
Ramtunnoo Roy, Ooznrdar, Appellant. 

Suit for 8 annas kist of the revenue for 1256 B. S., due from 
the aforestud ryot, on account of his lands, situated in Durreau- 
poor, &c., laid at rupees 13-4-16, interest annas 13, total rupees 
14-1-16. 

My decisions. Nos. 75 and 77 of 1850, dated the 7th May 1850, 
are sufficient for this case. Ordered, therefore, that the apjpeal he 
decreed, the case be remanded, and value of stanipt paper refunded. 


The 21st May 1850. 

Case No. 98 of 1850. 

Appeal from the decision of Kasee Homed Ally, Moonsiff of Sonamoohhee, 
dated the 25th March 1 850. 

Gunganerain Roy, Plaintiff, 
versus 

Kalee Roy Kaist, ryot, and others as in the preceding case. 

Ramtunnoo Roy, Oozurdar, and Kalee Roy, Ryot, Appellants. 

Suit for 8 annas kist of the revenue of the year 1256 B. S., 
due from the ryot, defendant, on account of his land situated in 
Durreaupoor, rupees *8-10-13-2, plus interest annas 8-11-1, total 
rupees 9-3-4-3.« 

_ D^endant, ryot, in appeal, says he has already paid a portion of 
his revenue on se^hral dates to the gomashta of the oozurdar, 
otherwise the case is precisely similar to Nos. 75 and 77, decided on 
the 7 th May 1850, and, for reasons assigned in those two fysalahs, 
ordered, that the appeal be decreed, and the case remanded. 
Value of stampt paper to be refunded in the usual way. 



ZiLhAH WEST BCRDWAK. 


139 


Thje 21st Mat 1850. 

Case No. 99 of 1850. 

Appeal from the deeiaum of Kazee Homed Ally, Mootuiffof Sonamookhee, 
dated the 27 th March 1850. 

Gnnganerain Roy, as in the preceding case, Plaintiff, 
venue 

Bishonath Ghose, Ryot, and others, as above. 

Ramtunnoo Roy, Oozurdar, and Bishonath Ghose, Ryot, Appellants. 

Suit for 7 annas kist of the revenue of the year 1256 B. S., 
due &om Bishonath Ghose, ryot, on account of his lands in Dur- 
reaupoor, rupees 19-2>10, interest annas 14-5, rupees 20-15. 

Appellant states he has paid his rents to the oozurdar, durput- 
needar’s gomashta, otherwise this case is similar to others just now 
decided, and, for reasons given in my fysalahs Nos. 75 and 77 of 
1850, dated the 7th of May 1850, I decree this appeal, and remand 
the case for trial de novo. Value of stampt paper to be refunded. 

The 21st May 1850. 

Case No. 100 of 1850. 

This and appeal No. 98 are in every way similar, in one the 
defendant appeals, in the other the oozurdar Ramtunnoo. 

For reasons assigned in cases Nos. 75, 77, and 98, it is ordered, 
that the appeal be decreed, and case remanded. Value of stampt 
paper to be refunded in the usual way. 

The 21st May 1850. 

Case No. 101 of 1850. 

Appeal from the decieion of Kazee Earned Ally, Moonsif^ of Sonamookhee, 

dated the 27th March 1850. 

Gunganerain Roy, Plaintiff, 
veraue 

Bhyrub Soor, Ryot, and others. Defendants. 

Ramtunnoo Roy, Durpntneedar, Oozurdar, ahd others. Appellants. 

Suit for 7 annas kist of the revenue of 1256 B. S., due from 
Bhyrub Soor and others, heirs of Kanye Soor and others, deceased, 
laid at rupees 62-1, plus interest rupees 2-15 — rupees 65, on 
account of their lands, situated in dhee nij Dorreaupoor and other 
mouzahs. 

For reasons assigned in my decrees, dated the 7th of May 1850, 
in appeals. Nos. 75 and 77, the cases being similar, I decree tliis 
appeal, and remand this case to be tried de novo. Value of stampt 
pa^r to be refunded. 
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The 21st Mat 1850. 

Case No. 102 of 1850. 

Appeal from the deeision of Kazee Earned Ally, Moontif of Sonamoohhee, 
dated the 27th March 1850. 

Gxmganeram Roy, Plaintiff, 
verms 

Kaleepershaud Roy, Brahmin, Ryot, and others, as in preceding 
cases. Ramtonnoo Roy, Oozordar, Appellant. 

Suit for 7 annas kist of the revenue of 1256 B. S., due from 
Kaleepershaud, lyot in dehec nij Durreaopoor, &c. laid at rupees 
11-12, plus annas 8-15 = rupees 12-4-15. 

Tills and appeals Nos. 75 and 77 of 1850, being precisely similar, 
for reasons assigned in those two decrees I remand this case for 
re-trial, and decree the appeal Value of stampt paper to be re- 
funded. 


The 21st Mat 1850. 

Case No. 105 of 1850. 

In this case Ramtunnoo Oozurdar, and in suit No. 108 the ryot 
appeals. 

Both cases being similar, for reasons assigned in my decrees Nos. 
75, 77, and 108, 1 decree this appeal, remand the case for re-trial, 
and the value of stampt paper will be reftmded in the usual way. 


The 21st Mat 1850. 

Case No. 106 of 1850. 

This and appeal Not 99, this day decided, are similar cases ; in one 
the ryot appeal^ in the other Ramtunnoo oozurdar. 

For reasons assigned in my decrees Nos. 75, 77, and 99 of 1850, 
1 decree this appeal,* and remand the case for trial de novo. Value 
of stampt paper to be refunded in the usual way. 
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The 2l8T Mat 1850. 

Case No. 108 of 1850. 

Appeal from the decision of Kazee Hamed Ally^ Moondff of Sonamookhee, 
dated the 2Sth March 1850. 

Gunganerain Roy, Plaintiff, 
versus 

Bhyrub Dult, Ryot, and others, above. Defendants. 

Ramtunnoo Roy, Oozurdar, and Scetanath Dutt, one of the Defen- 
dants and Surbarakar of the Ryot, Appellants. 

Suit for 8 annas kist of the revenue of 1256 B. S., due from 
ryot on account of his lands in mouzah Durreaopoor rupees 5-10-3, 
plus interest, annas 5-11 = rupees 5-5-14. 

The surbarakar of the ryot defendant appeals, that he has already 
paid his rents to the durputneedar ; and as in other respects this 
case is similar to Nos. 75 and 77, decided on the 7th of May 1850, 
for reasons therein given, I decree this appeal, and remand this case 
for trial de novo. Value of stampt paper to be refunded. 


The 21st May 185.0. 

Case No. 317 of 1848. 

Appeal from the decision of Moulvee Mauzum Hosseiny Moonsiff^ of 
Madhuhgunjy dated the 15 /A July 1848. 

Rampurshaud Bhuggut and Ram Mohun Ghose, Plaintiffs, 

versus 

Mohun Mullick, Defendant. 

Suit to recover the amount due on a bond, dated the 15th Assin 
1247 B. S., principal rupees 31, interest 26-0-19 = rupees 57-0-19. 

Plaintift' states that defendant borrowed from their gomashta at 
the Judubnuggur cutcherry on the above date rupees 31, promising 
to repay him in Jyte, the cash was theirs, and defendant never hav- 
ing repaid the loan, plaintiffs bring this action* 

The case proceeded exparte^ and, after the notice and ishtehar had 
been proved to have been served on defendant, ho appeared and 
filed a vakalutnamali, whereupon plaintiffs were called upon for 
their proof and defendant for his reply. 

In his reply, defendant repudiated the bond, referred to his having 
been successful in carrying several suits against plaintiffs, that 
enmity existed, &c. 

In due course the moonsiff deputed the serishtedar of his court to 
institute local enquiries, and his papers and proceedings were ten- 
dered. 
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The moonsiff cannot credit the bond or borrowing, he believes 
enmitj exists between the parties concerned, and this action is the 
consequence. Plaintiffs’ witnesses are very contradictory, and the 
stampt paper on which the bond is executed was purchased in the 
Midnapore district He consequently dismisses plaintiffs’ case. 

Plaintiff appeals, urging he has proved his bond and the borrow- 
ing, that no focal enquiry was needed, and had it been, one of the 
regular ameens should have been deputed, that paper purchased in 
another district is equally good with that sold in the district where 
the suit is instituted, &c. 

Judgment. 

It is unnecessary to go further into the case than to remark that 
stampt paper, no matter where purchased, must be considered good 
until it is shown to be spurious, and this plea of the moonsiff could 
never hold good. His proceedings are however illegal, and there 
is nothing to show that the serishtadar of his court is a sworn 
ministerial officer, or that he attested on solemn declaration the truth 
of the report he delivered into court as required by Circular Order, No. 
32, dated ffie 17th November 1847. Hence I reipand the case to be 
tried de novo, observing that as there are two regular ameens in this 
chowkey there was no necessity for the deputation of the serishta- 
dar of the moonsifTs court Ordered, therefore, that the appeal be 
decreed, and the case remanded for trial de novo. Value of stampt 
paper to be refunded in the usual way. Respondent, having ap- 
peared without summons, must pay his own costs. 


The 21st May 1850 . 

Case No. 233 of 1848. 

Appeal from the decision of Moulvee Abdool Usees, Moonsiff' of 
Chowkee Oundak, dated the lOM Map 1848 . 

Kishen Dutt, Plaintiff, 

t 

versus 

Kinnaram Sawunt, Defendant 

• 

Suit to recover the balance, of a bond debt, rupees 26 . 

Plaintiff states, defendant borrowed rupees 24, giving him a bond, 
on the 14th Phalgoon 1251 B. S., and pledging his jumyee land in 
mouzah Mowchoorah. During the year 1252 B. S., plaintiff received 
rupees 3-12, on account of certain crops; in 1253, defendant gave 
him nothing ; and in 1254, a further sum of rtlpees 3 was liquidated, 
altogether 6-12, which being deducted from the bond leaves rupees 
17-4, principal, and rupees 8-12 interest, total rupees 26. On the 
28th Chyte 1253 B. S., plaintiff’s house was robbed and the bond 
was lost ; but on the 19th of Sawun 1254 B. S., defendant agreed to 
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give plaintiff interest at the rate of one pie the rupee, and signed an 
account for rupees 29-10. But as this interest is illegal, he sues 
simply for the principal with the usual interest due thereupon. 

The land was attached under Regulation II. 1806, and the 
case was decided exparte^ Plaintiff having established the borrow- 
ing and execution of the bond, also the fact of the theft and the 
serving of the notice and ishtehar, the moonsiff decided the case in 
his favor. 

Kinnaram, and on his demise, his widow, appeals, setting forth 
that the notice and ishtehar were not legally served ; that the theft 
was never proved by any police report, that the bond on plain 
paper is of no use to plaintiff ; interest having been illegally agreed 
to, plaintiff ’s suit cannot proceed under Section 9, Regulation XV. 
1793 ; and that he never held any land in Mowchoorah, so that he 
never could have pledged it, &c. 

Judgment. 

Plaintiff does not sue on the bond or account on plain paper ; but 
it is not clear whether he does not produce it as an exhibit, and if so, 
it is inadmissible under Clause 1, Section 38, Regulation XXIIE 
1814. Leaving this point, however, out of the question, I find the 
notice and ishtehar have not been, strictly speaking, legally served 
upon defendant, the witnesses who have appeared to prove it being 
residents of mouzali Barooeeparah, where plaintiff resides, and not 
neighbours of the defendants, or the mundul, or other respectable 
persons living in defendant’s village, as required by Clauses 1 and 2, 
Section 22, Regulation XXIII. 1814, and Construction No. 775. 
Ordered, therefore, that the appeal be decreed and the case remand- 
ed for investigation de novo. Value of stampt paper to be refunded 
in the usual way. 


Tue 21st May 1850. 

Case No. 359 of 1848. 

Appeal from the decision of Baboo Mohun LabFanday^ Moonsiff of 
Burjooraki dated the \ Ath September 184i 
Gopal Mundle, Plaintiff, , 
versus 

Nuced Goorooee and Gopal Goorooee, heirs of Nityanund Goorooee, 

Defendants. 

Suit, to recover a bond debt of rupees 31, principal, and rupees 
32 interest, total 63 rupees. 

Plaintiff states tliat defendants borrowed, on various occasions, 
money from him, and a balance was found to be due from him of 
rupees 33, he paid up rupees 2 on the 2nd Phalgoon 1247 B. S., 
gave him a bond on the 4th Sawun 1246 B. S., promising to repay 
It in Phalgoon ; but not having done so, plaintiff sues. 

12 



ZILLAM WKST BURDWAN. 


Defendants deny the loan and bond, urge that they are not in 
possession of their father’s property, and plaintilf has brought this 
action throiigh spite. 

Plaintiff produces the bond and a list of thirteen •witnesses, but the 
nioonsiff docs not believe them, and argues that, as the execution of 
the bond is not established, it is unnecessary to go further into plain- 
tifl‘’s case, he consequently dismissed it with costs. 

In appeal, it is urged that plaintifP has clearly proved the validity 
of the bond, that the rate of interest is legally inserted therein, and 
that the contradictions pointed out by the moonsilf are not so, &c. 

Judgment. 

This is decidedly a hurried and unsatisfactory decision. The 
least the moonsiff should have done, as he doubtcil the bond, was to 
have allowed plaintiff to prove by whom it was written, if not by the 
writer in person, by showing other writing of his. He wished to do 
this, and to show that he had frequently demanded the money due 
to him by defendant without avail, but he was overruled by the 
moonsiff Further evidence would probably have cleared up the 
moonsiff’s doubts. And as I do not think the evidence which has been 
received is sufheient to quash the bond, and being of opinion that 
the plaintiff’s other witnesses should be examined, I remand the case 
to the lower court, in order that it may be restored to the file of the 
moonsiff and re-investigated. The appeal is decreed, the value of 
stampt paper will be refunded in the usual way. 


The 21st May 1850. 

Case No. 393 of 1848. 

Jppettl/rom the decision of Kazee Ilamed Ally, Moonnfof Chowkee 
Sonamookhee, dated the 2^th November 1848. 

liecshoroop Goshain, Plaintiff, 
t versus 

Kishen Patur Musst Surusuttee Gwalin, and others, Defendants. 

No. 1, Khitab Mundle, No. 2, Nuffer Chund Mundle, and No. 3, 
Nityanund Dey and others. Objectors. 

Suit, to recover the amount balance due on a Icistbundy agree- 
ment, dated the 15th of Bysakli 1241 B. S., principal Sicca rupees 
161-8, interest rupees 110-3-2, total Sicca rupees 271-11-2, orCom- 
pny’s rupees 289-11-16. 

Plmtiff states that Kishen Patur, Kumvil Patur, (deceased,) and 
Musst. Surusuttee squared their accounts, and a balance of rupees 
195 having been found to be due to him, tliey gave him a joint 
kistbundy, on the above date, pledging various property, tanks, 
lakhiraj, &c., in monzah Radharumunpore, &c,, and promising to 
repay their debt at the rate of rupees 15 per annum in the month 
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ofMaugli from 1241 to 1253 B. S. Defendants paid liiin on the 13tli 
of Chyte 1241 B. S., in cash rupees 15, by rice on the 21st Phalgoon 
1243 B. S. rupees 16-8, and on the llthBhadoon 1244 B. S. rupees 
2, altogether rupees 33-8. The residue not having been liquidated, 
plaintiff sues Kishen Patur, the heir of Kumul Patur, and Suru- 
suttee and her cliild who lias attained his majority. 

Musst Surusuttee Gwalin, defendant, replied on the 23rd of No- 
vember 1848, or more than seA’^en months after the suit was instituted, 
and after plaintiff’s witnesses had been heard, and the claimants had 
filed their respective proofs, &c. She denied the borrowing and the 
bond or agreement, declared her husband was alive when the bond 
is stated to have been executed, so that there was no necessity for 
her to become a party to it She urged that the kistbundy was a 
forgery, and plaintiff had sjiecified therein 6 beeguhs of land in 
mouzah Bowanchgumah, whereas there are but 4 beegahs there, 
and this was purchased by Kishen Patur only in 1244 B. S., in 
execution of a decree, so that it could not have been pledged in 1241 
B. S., &C. 

Khitab Mundio, claimant, and holding one decree, No. 1 74, Nufter ’ 
Chunder Manjee, holding two decrees, and Nityanund Dey and 
others Avith one decree out against Kishen Patur and others, de- 
clared separately that plaintiff ’s kistbundy was .a forgery, and he had 
got up this case and the said document to free themselves (defend- 
ants) from the several decrees Avhich were in course of execution 
against them, and for Avhich their property had been attached, &c. 

In the opinion of the moonsiff, plaintiff has proved the loan and 
kistbundy by witnesses, although his witnesses could not specify 
srriatm the various property as it Avas entered in the said kist- 
buiidy. lie admits that ])laintiff Avas frequently <;alled upon to 
produce the writer of this agreement, but did not do so; that it was 
never registered ; that Khitab Mundle, one of the claimants, had 
obtained a decree No. 52, in his court, and had taken out execution 
thereof against the defendants, and a portion of the property Avbich 
Avas stated by plaintiff to have been mortgaged to him by the kist- 
bundy: that ])laintift‘ never came forward or objegted Avhilst suit 
No. 52 was pending, and that a further portion of the so-called 
pledged property Avas only purchased by Kishbn Patur, one of the 
defendants, in 1244 B. S., so that he could not have mortgaged it in 
1241 B. S. Musst Surusuttee Gwalin, defendant, not having, how- 
ever, proved her case, and none of the other defendants having replied, 
and no enmity or collusion haAdngbecn proved, the moonsiff cancels 
the kistbundy as regards the mortgaged proMrty, and decrees the 
amount entered in the plaint against Kumul Patur’s other property, 
as also against Surusuttee and Kishen Patur personally, excluding 
the property referred to in suit No 52 and Kishen Patur’s purchase 
in 1241 B. S., which is entered in the said kistbundy; and he adds 
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that after the sale of the property so excluded, if there should bo a 
surplus, then plaintiff may have it, &c. 

In appeal, plaintiff objects to the moonsiffs having excluded from 
his decree any portion of the property, 'svhich is pledged to him by 
the kistbundy, and which he has proved defendants gave to him : 
he urges that the moonsiff shoilld not liave admitted Musst. Suru- 
suttce’s reply eight months after : he pleads ignorance of Khitab 
Mundle’s claim and suit No 52, &c. 

Khitab Mundle, claimant, files a petition in reply. 

The case was gone into on the 20th instant and postponed, and I 
now proceed to pass judgment upon it 

Judgment. 

The moonsiff’s proceedings are manifestly illegal and irregular ; 
illegal in having admitted Musst Surusuttce defendant s reply after 
plaintiff’s evidence and proof had been received, see Section 24, Re- 
gulation XXIII. 1814, irregular in having given an order regarding 
the disposal of sale proceeds connected with a case, which was quite 
distinct from this one, and in which he could not pass any orders until 
the sale had been concluded. Again, by examining the kistbundy 
it looks extremely suspicious, and appears as if an old sheet of 
paper had been procured for the occasion, as there is no writing on 
any one of the creases : and after condemning the said kistbundy 
and proving, as the moonsiff docs, that property is pledged therein 
which could not, at the time of its execution, have possibly belonged 
to defendants, and that other portions of the said mortgaged property 
have passed into other hands by decrees of court, without any objec- 
tions being started by defendants while these suits were pending; and, 
finally, seeing that there were several decrees in course of execution 
against these defendants, the whole showing that there was fraud 
and collusion existing between plaintiff and some of the defendants, 1 
cannot understand on what principle of equity or justice the moonsiff* 
could possibly give a decree in plaintiff s favor instead of dismiss- 
ing his case. Under the provisions contained in Sections 17 and 40, 
Regulation XXIII. 1814, however, as the case lias been illegally 
and irregularly decided, I cannot but remand it for trial de novo. 
Ordered, therefore, ihat the appeal be decreed, the case remanded, 
and value of stainpt paper refunded in the usual way. 
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The 25tii May 1850. 

Case No. 16 of 1848. 

Appeal from the decuion of Baboo Chunder Seelmr Chowdkry, Principal 
Sudder Ameen of West Burdwan, dated the 7th July 1848. 

Radhakanth Singh and Nubkisliore Biswas, Talookdars of lot Sha- 
baunpoor, (Plaintiffs,) Appellants, 
versus 

Thakoordoss Tautce and others, (Defendants,) Respondents. 

Guddadhnr Banerjea, Oozurdar. 

Suit for rent due on beegahs 35-13-3, in mouzah Kumulpoor, 
pergunnah Shabaunpoor, including a tank called Gunganundee, 
whicli was assessed by the former talookdar at Sicca rupees 
55-13-15-1, or Company’s rupees 59-9-15, also for a kubooleut from 
1243 to 1253 at that rate ; laid at rupees 574-5-15. 

Plaintiff states that the former talookdar brought an action, No. 
6901, against Pauchoo Manjce (deceased,) ryot of mouzah Kumul- 
{>oor, for the assessment of his lands, and by that fysalali the rate 
was fi-xed at Sicca rupees 55-13-15-1, on beegahs 35-13-3, including 
tanks. In 1244 B. S., plaintiffs attached the crops for their rent 
calculated at the above rate, whereupon Thakoordoss Tautee, ono 
of the defendants, stated that he had purchased 12 annas of the said 
jumma from Manick Manjce and others, sons of the deceased ryot 
Pauchoo, and one Soophul Manjce urged that he held the mortgage 
of the remaining 4 annas. These two parlies then claimed the land 
on a jumma of rupees 30-8, which had, they said, been agreed to and 
settled by the previous talookdar, and brought a suit in the Oundali 
moonsifTs court for the reversal of the distraint. Their jumma was 
upheld and the distraint declared illegal. Plaintiffs appealed. No. 7 1 3, 
and the principal sudder ameen upheld the jumma settled by fysalah 
No. 6901, or at the rate of rupees 55-13-15-1. A special appeal. 
No. 39, was made to the judge, and, on the 10th May 1841, he decreed 
that until fresh ishtehars were issued for the information of the 
ryots the fysalah jumma. No. 6901, could not be d&nanded. After 
this, plaintiffs say they issued their ishtehars on tlie 7th of Bysakh 
1250 B. S. ; again, on a date not given ; and for a third time on the 
21st Jyte 1254 B. S. Thakoor^ss Tautee and others would not 
come forward to settle for their lands : plaintiffs consequently sue 
them for their jumma at the rate entered in fysalah No. 6901, from 
1243 to 1253 B. S. inclusive. 

Thakoordoss Tautce, defendant, replies that the former talookdar, 
true enough, obtained tlie decree No. 6901, and the jumma was 
settled at rupees 55-13-1 5-1, but Pauchoo Manjee, ryot, was dissatis- 
fied and appealed, whereupon the talookdar enquired into the matter, 
and the jmnma was adjusted and fixed at rupees 30-8^ the appeal 
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was then dropt, and the rent has been paid regularly at this rate 
from 1232 B. S. In 1241 B. S., 17th Bysakh, he (defendant) 
Thakoordoss, purchased a 12 annas share in the said lands, and jumma 
belonging to Pauchoo ryot, had a dakhil-kharij effected in the 
zemindary scrishta, a pottah was granted to him, and he has paid 
his rent accordingly. During the year 1253 B. S. plaintiffs became 
the purchasers under Regulation VlII. 1819, and received his rent 
for the 16 annas at the rate of rupees 30-8, without any objection. 
In 1244 B. S., plaintiffs distrained the crops, &c., as stated by them. 
Plaintiff’s have not specified the boundaries of the land in dispute : ho 
(defendant) has paid his 12 annas rent, rupees 22-14, regularly, agree- 
ably to receipts in his possession. No ishtehars were issued, and he 
knows nothing of the higher jumma specified in fysalah No. 6901. 

In the jowaub-ool-jowaub it is mentioned, in addition to the matter 
set forth in the plaint, that defendants’ plea of having had the lands 
re-settled upon a lower jumma, is false, ishtehars were issued, &c. 

Gudadhur Banerjea, claimant, says he purchased the talook in 
1255 B. S., and wishes to be heai’d. 

. Judgment. 

On going thus far through the case, I find that the rules contained 
in Sections 10 and 12, Regulation XXVI. 1814, have not been at- 
tended to; consequently, it is useless to go further into it; and with 
reference to the Circular Order of the Sudder Dew'anny Adawlut 
No. 5, dated the 8tli of May 1850, and the court’s decision of the 
5th of March 1850, alluded to therein, 1 decree the appeal, and 
remand the case to be tried denmo. Value of stampt paper to bo 
refunded in the usual way. 


The 25th May 1850. 

Case No. 2 of 1849. 

Appeal front the decision of the Officiating Deputy Collector of Bancoo- 
rahfdated the I6/A March 1849. 

Goshein Doss Chowdhry and others, Talookdar Durputueedars of 
mouzali Naikollah, Plaintiffs, 

versus 

Bhyrub Chundcr Chowdluy and others, Defendants. 

^ Kishub Mookerjea and others, Oozurdars. 

* 

Plaintipps sue to rcsiune and assess beegahs 45-10 of rent-free 
land in inouzah Naikollah, under Section 30, Regulation II. 1819, 
laying their claim at rupees 792. . 

Bhyrub Chunder Chowdhry and others state, in reply, that they 
hold possession of jungle, tanks, bunds, &c., altogether beegahs 
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217-10, in mouzahs Naikollah and Hurrypore, tho area may now be 
400 beegahs, there are several sharers, and the whole is their 

There are thi'cc oozurdars — 


Beegahfl. 

Kishub Mookerjea for 1 7 0 

Gopal Clmnder Akall, 3 15 0 


Punchanund MuIIick and otlicrs, ... 110 0 

these say that defendants cultivate these lands as their ryots ; that 
they pertain to their lakhiraj, and plaintiff has included them in his 
suit wrongfully. 

On the 14th September 1848, tlie late deputy collector directed 
the nazir of his office to enquire summarily whether the land in 
dispute was above or under beegahs 100. An ameen on behalf of 
the nazir filed his papers. Bhyrub Chunder, defendant, produced a 
sunnud dated the 10th Sawun 1159 B. S., also a fysalah No. 2444, 
and witnesses were heard. • 

The deputy collector observes that in the sunnud filed by defen- 
dants the area is giv||||||||> 7 droons, 1 aree, which are equal to 
beegahs 217-10; but^^he kyfeut of tlie nazir beegahs 1,247 had 
been measured in mouzahs Hurrypore and Naikollah, of which 
beegahs 273-8 were mal, and beegahs 121-7 lakhiraj, belonging to 
other parties, altogetlier beegahs 395-10, leaving beegahs 851 lakhi- 
raj ; and as the said quantity was in excess of beegahs 100, it was 
necessary that an enquiry should be instituted into tho matter by 
Government : it was therefore ordered, that plaintiffs’ case be dis- 
missed, and the separate suit be entered on the register on the pai-t 
of the Government. 

Plaintiffs appeal, objecting to the ameen’s kyfeut, urging that his 
enquiries were made during their absence and collusively, the lands 
measured off* have not been properly distinguished, defendants have 
not proved their lakhiraj title, and they file further documents in 
proof of their claim to the resumption of the land in dispute, &c. 

Guda<lhur Banncrjea, putnee talookdar of ’Naikollah, lot Hurry- 
pore, files a petition supporting plaintiffs. • 

J UDGMENT. . 

A case having been instituted before the deputy collector under 
Section 30, Regulation II. 1819, it was his duty to decide with 
reference to Construction No. 576, whether the alleged rent-free 
tenure was valid or invalid ; but there is no decision to this effect, 
and plaintiff’s case is dismissed, because, forsooth, tiie measured 
lakhiraj land has proved more than 100 beegahs, and it is necessary 
to enquire into it on the part of Government. Again, the late 
deputy collector directed the nazir of Ins office to enquire into the 
cas^; but how and by what authority the said nazir delegated the 
duty to an irresponsible ameen does not appear, nor is it shown that 
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the popcvs which weve Sled wore so Sled on ontb. Aguiiif dv/bit- 
(Janfa Jiavenot produced any snmmd, or other documents in support 
of their lakhiraj title. On the whole, then, the case is altogether 
incomplete, and plaintiffs’ right as advanced in his suit cannot be 
dismissed, because Government may have any lien on the land in 
dispute owing to its having been included in a lakhiraj tenure, which, 
on questionable evidence, is said to be in excess of 100 beogahs. If 
the Government have any claim, they must sue the party they may 
find in possession, but this case must be decided on its merits. 
Ordered, therefore, thk the appeal be decreed, the case remanded for 
trial de novo, with reference tp the foregoing observations, and value 
of stampt paper be refunded in the usual way. 


The 25th May 1850. 

Case No. 4 of 1849. 

Appeal from the decision of the Officiating Deputy Collector of Bancoo- 
rah, dated the 8/A December 18-lD. 

Manik Raha, Putnee Talookdar of lot Ramporc, Plaintifi^ 

versus 

Suroop Patur and others. Defendants. 

Suit to resume and assess 28 beegahs of land, held under in- 
valid lakhiraj tenures, laid at nipees 774. 

This case is referred to at page 97 of the Zillah Decisions of West 
Burdwan, for the month of October 1849, case No. 3 of 1849, dated 
30th of October 1849. 

The officiating deputy collector, by his proceeding of the 27th of 
April 1847, struck off this case from his file, because he considered 
it was inadmissible under Section 30, Regulation II. 1819, as only 
such lands as paid no rent at all were liable to resumption, under 
that section ; he observed too that he was satisfied from the enquiries 
he had made, and the proofs which had been tendered, that the de- 
fendants held the land as punchowkec, at a quit rent of rupees 2. 

The judge, on hearing the appeal, entertained great doubts on the 
subject of the defendants’ (respondents’) plea : ho thought that tlie 
chars alleged to hrfve been granted by Messrs. Dawson and 
Haselrigge.wore unsupported by any evidence from the collector^ 
office, and were in themselves suspicious, being irregularly dated ; 
that further enquiry should be made into them ; that they should bo 
compared with other documents of a similar description, and that a. 
more complete investigation should be entered into regarding the 
lands held by Dalalec and Punclianund, through whom defendants 
claim, and of which plaintiff held copies of the taidads. At the 
same time, as the officiating deputy collector had made defendants 

H their own costs, although plaintiff’s case had been struck off, the 
_ go remanded the case for further enquiry, &c. &c., as above. 
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The officiating depaty collector, instead of following up the en- 
quiries enjoined by the Jud^,' contents bimaelf by persiating in bia 
opinion of the 27th of April 1849, and argaes that as the land in 
dispute is not lakhiraj but punchowkee, he cannot enquire into the 
matter, he refers to Construction No. 981, and vdshes for a reference 
to the Sudder Dewany Adawlut ; and, after referring to the judo’s 
order touching the costs, the officiating deputy collector again strikes 
the case off his file, charging plaintiff with his Cwn and defendants’ 
costs, and solicits a reference may be made |p the Sudder on the 
subject This reference was, howeyer, returtied to the officiating 
deputy collector on the 29th of Decei()i|ber 1849, to be accompanied 
with an English repCrt, and there it hw rested. 

Judgment. 

The officiating deputy collector’s proceedings of the 8 th of Decem- 
ber 1849, against which this appeal has been preferred, are altoge- 
ther irregular and illegal : in’egalar because he did not institute the 
enquiries he was directed to make on this case being remanded to 
him, and illegal because he appears to have decided it in the absence 
of the parties concerned. The officiating deputy collector is wholly in 
error in saying that this suit cannot be entertained under Section 30, 
Regulation II. 1819 ; if he will refer to the plaint he will find that 
this suit has been brought to resume and as8ess.28 bcegahs of land held 
as lakhiraj or rent-free, and the plea set up in defence is that the 
land is punchowkoe, or held at a quit rent of rupees 2. Had plaintiff 
sued for the I’esnmption of the punchowkee title or admitted it, the 
case certainly could not have been tried under Section 30, Regula- 
tion II. 1819, but it must have been contested in the civil courts. 
Plaintiffj however, denies that the land is punchowkee (see his re- 
joinder,) and urges tliat tliis plea has been falsely advanced. Hence 
the only point to be determined was and still is, (see Construc- 
tion No. 576,) whether the alleged plea is valid or invalid. If, in 
the opinion of the deputy collector, the plea of the tenure being a 
(^uit rent one was proved, he should have dismissed plaintiff’s case, 
distinctly saying so, and not striking it off his file,. because he 
could not try it. I agree with Mr. Garstin in thinlyng the plea is 
not only suspicions but extremely lame, and being of opinion that a 
local enquiry by an araeen into the lands held by Dalalee and Pun- 
chanund, as' well as an examination into the several documents filed 
by defen^nts, also a comparison of them with others of a like stature, 
should be instituted, I decree the appeal, and remand the case, by a 
precept, to be decided within three months from this date, agreeably 
to the second paragraph of Construction N#: 981, with reference to 
the foregoing observations. Value of stampt paper to bC; refunded 
in the usual ■way. * 
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Phesent: a. sconce. Esq., Officiating Judge. 

The Oth May 1850. 

No. 155 of 1849. 

Appeal from the decree of Moulvee Ahdool Juhbury Moomiff of Sundeep, 
dated 17 th February 1849. 

Teetoo Ghazce, (Plaintiff,) Appellant, 
versus 

Alum Gliazce and Roshun Manjee, (Defendants,) Respondents. 

The plaintiff in tins case sought to recover the value of 29 
kunooas and 1 kutha of paddy, which, as he averred, was due to him 
from the defendants on account of an advance of rupees 13 made 
by him to Roshun in Assin 1252 : he also stated that, at tliat time, 
three others, brothers, lived with Roshun, and that, on their separat- 
ing, Alum Ghazce, one brother, had undertaken to repay him, the 
plaintiff, but did not. 

Tn answer, Alum Ghazce denied any responsibility in the matter, 
while Uoslinii Manjee, admitting that 12 rupees had been lent to 
himself by plaintiff for trading purposes, asserted that, on the family 
separating, Alum undertook to pay rupees 13 to plaintiff, that is, 
one rupee as profits of trade in addition to the original advance of 
rupees 12. 

The moonsiff, finding, as he conceived, discrepancies in the plain- 
till’s witnesses’ depositions, dismisses the suit; but with the plain 
admission of Roshun it seems to be impossible jiot to decree the suit 
against him. The only doubt that might arise is whether plaintift^ 
in expressing his willingness to be paid by Alum GRazee, had ab- 
solved Roshun from all liability for the debt But I see no grounds 
for this inference. Plaintiff gave no acquittance to Roshun ; nor, on 
the other hand, do I find any sufficient evidence to cast any of the 
onus of the undischarged debt on Alum Ghazee. Unquestionably 
the advance was made to Roshun only, and in this action I am not 
called upon to adjust the accounts of him and his brothers. 

I therefore decree ruiiees 13 against Roshun, with interest from 
1st Kartick 1252: whatever costs vrere incuri'ed by Alum shall be 
paid by appellant : Alum’s own costs in proportion to decree will be 
borne by Roshun. 



32 


ZILLAII CIIITTAOONG. 


The llTH May 1850. 

No. 328 of 1849. 

Appeal from the decree of Moulvee Motee-oor^Ruhman^ Moonsiff of 
Hutteahy dated 28M May 1849. 

Tlie Receiver of the Supremo Court, on the part of Bama Sooiulerce 
and Sooroshee Bala, (Defendant,) Appellant, 
versus 

Pran Ghazee and Ghureeboollah, (Plaintiffs,) Respondents. 

I HAVE only to consider in this appeal what justification the ap- 
pellant has shown for enforcing, by a summary suit instituted before 
the deputy collector of Noacolly, the payment of higher rent for the 
year 1253 than the respondents had been in the habit of paying. 
The ordinary rent paid by the respondents (plaintiffs) was rupees 
238-15-11, and it is the purpose of the appellant to prove that they 
were liable for rupees 52-4'5 in addition; inasmuch as this latter 
sum, having been once suspended Giving to the appropriation of cer- 
tain lands by the salt department for the manufacture of salt, was 
again claimable by the zemindars when the manufacture of salt 
ceased. 

Now I must agree with tlie opinion which the moonsiff lias re- 
corded in a clearly expressed judgment. Under whatever circum- 
stances the suspension of jumma took effect (of which we have no 
specific proof) it is dear that the jumma of the respondents stood at 
rupees 238-15-11 ; that they did not, by express engagement, agree 
to pay the higher sum of rupees 291-4-4; and that preparatory to 
the demand of this higher jumma, the appellant gave no notice to the 
respondents of his intention to enforce the payment of it. 

The respondent relies upon the fact that the zemindars have 
been obliged to pay Government higher revenue for the abandoned 
salt lands, as proof that their tenants are bound to pay higher rent 
also : but not to say, as appears from a document filed by the ap- 
pellant himself, that the zemindars entered into a formal engagement 
to pay the enhanced Jumma, it is clear to me in the case of these 
talookdars tlia^the appellant could not, without notice and without 
express engagements, summarily enforce the payment of an enhanced 
rent, which has beefi suspended I know not how many years. 

The decree of the lower court is accordingly affirmed, with costs 
against the appellants. 
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The 14tii May 1850. 

No. 331 of 1849. 

Appeal from the decree of Mr. Finney^ Sudder Moonsiff, dated 19/A 

March 1849. 

Sookhea Bcebco, wife of Purdessee, deceased, (Defendant,) Appellant, 

veratis 

Zorowur Singh, for the minor Doorgadecn, (Plaintiff,) Respondent. 

This suit must be remanded to the lower court for more than one 
reason. First, I would observe that the plaintiff sued to acquire the 
settlement of 8 gundahs 2 cowrees of land, which he declared formed 
}>art of a settlement for gundahs 14-2, made by the defendant Pur- 
desseo with Government ; and that the moonsiflf’s decree does not 
specify whether or no the measurement dags specified by the 
plaintiff did actually constitute the dags of the defendant’s settle- 
ment: enquiry upon this point was the more necessary, inasmuch 
as defendant . pleaded that out of the six dags named in the plaint, 
only two dags wore in his own possession. 

Again, the moonsiff seems to have been much guided in his de- 
cision by a previous decree for arrears of rent passed by himself on 
the 16th May 1846 ; but it appears tl^t this decree was quashed on 
appeal by a principal sudder ameen on the 6th July 1848. 

No doubt there would appear to be some neglect on the part of 
the defendant Purdessee in following up the pleas ; but it is shown 
by his widow, in appeal, that he had died two or three months before 
the decree was passed. The value of the stamp of appeal will be 
refunded. 


The 18th May 1850. 

No. 335 of 1849. 

Appeal from the decree of Baboo Poornochund^p, Moonsiff of Howlah, 
dated 9th June 1849. 

• 

Fukcerchand Nundee, (Defendant,) Appellant, 
vertut 

Parbuttee Churn, (Plaintiff,) Respondent. 

This is a suit for rupees 27, hire of a boat, besides interest; and 
for proof of his claim, plaintiff (respondent) relies alone on a presumed 
admission by the appellant, after an account taken, that this amount 
was due. The moonsiff has decreed the principal claimed; but to 
me the grounds of the action are unintelligible. Plaintiff professes 
to have become owner of the boat by his granting a bond for rupees 
4 1 to the appellant. Now by a separate action it has been determined, 
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that this bond was restricted to a cash transaction between the par- 
ties : so we have no reason to suppose that the plaintiff ever, for a 
valuable consideration, bought the boat at all. We have, moreover, 
no proof of a contract between him and the appellant ; nor have wo 
proof of the contract terminating ; nor have we any statement or 
any proof regarding the disposal of the boat, after the period of the 
iissumed contract had expired. By a succession of witnesses, plain- 
tiff (respondent) has endeavoured to show that on different occasions 
appellant admitted some sort of liability: certain witnesses say that 
he spoke of 23 rupees being due, though not by himself but by one 
Siiroop Chand. But it is more to the purpose to say that plaintift 
has not proved upon what circumstances he has based the demand 
made by him: in his plaint he speaks of the boat having made 10 
trips ; but this remains as it was made a mere assertion. I must 
reverse the decree of the lower court, and dismiss the suit, with all 
costs payable by respondent. 


The 21st Mat 1850. 

No. 500 of 1849. 

Appeal from the deemon of Baboo Satcomree Deb, Moonsiff of 

Jfhuttearee. 

Mahomed Doulut, (Plaintiff,) Appellant, 
verme 

Azeemoodeen and others, (Defendants,) Ilesimndents. 

I’ms o.isc must be remanded for further investigation: it was 
maiidy decided in the court below with reference to the inquiry 
lield nominally by an amcen, Jiamclmnder Ghose ; but it has beet: 
shown in this court that not Ramchunder Ghose but the serishtadar 
of the moonsifTs court performed the main part of the amoen’s duty. 
1 have to observe also the very injudicious course followed by the 
moonsiff, who gave no* reasons or holding a local inquiry ; and not 
only so, but who also left it doubtful what evidence he expectwl the 
parties to .adduce before himself, and what before the ameen : for at 
the ve^ time he had ordered a local enquiry, he called upon the 
plaintift to adduce, and did permit liim to adduce, witnesses before 
himself. The value of the appeal stamp will be refunded. 
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The 2l8T May 1850. 

No. 340 of 1850. 

Appeal from the decree of Moulvee Feratollah, Moonaiff of Bhypore, 
dated \Alh June. 

Musst. Rascshurrcc and Masst Biscslmrrt>c,(Dcfondaiits,)AppellantSj 

veraus 

Nunlia Ghazec and Sunaooliah, (Plaiiitiilii,) llcsponduiits. 

1 HAVE to consider here whether Uicse appellants have justified the 
enforcement of arrears of rent levied from the respondents. 

The latter declared that the rent which they owed on account of 
the 5 kanecs of land held by them, they engaged for with Jan Alee 
and Yosuf Alee, and that the latter acquired the talook of which 
this land is part from Bocha Ghazee. On the other hand, the 
appellants aver that about two months before the alleged sale to Jan 
Alee and Yosuf Alee, the talookdar Bocha Ghazee had thrown up lus 
engagement, and released tlie land to themselves as zemindars. 

1 must hold with the moonsiff that the plea set up by the defen- 
ilants, those appellants, is tmworthy of credit. We have, it is true, 
two deeds of relinquishment granted oq the 23rd Chyte 1207 to the 
appellants for their respective half shares, and we have also two 
kubooleuts professedly granted on thesame date by Nunha Ghazee, one 
of the respondents, and we have also witnesses to attest the genuine- 
ness of those transactions, but the circumstances are so unsatisfactorily 
exidaincd that I am compelled to assume that the witnesses lie and 
the documents are fabricated. The reason assigned for Bocha 
Ghazec relinquishing the talook in question is, that he ow’ed the 
zemindars arrears of rent amounting to about rupees 80, which is 
enough to cover the entire rents of nearly six years. Now there is 
every reason to assume that tliis is untrue : for seven or eight years 
before the land had been mortgaged to Jan Alee; and one of the 
appellants’ witnesses admits that v^ile he as & ryut held jxtrtion of 
the land under the mortgagee, so the mortgagee paid«the zemindars. 
Again, I may add that in a suit instituted several years before the 
grounds of the preasent action arose, Bocha Ghazee, as defendant, 
admits that for six years, 1200 to 1205, he had mor^ged 4 kanecs 
to Jan Alee for rupees 45. 

Moreover, it is made to appear that Bocha Ghazee one day, taking 
Nunha Ghazee (a plaintiff) and Potun with him, went to have his ac- 
count taken, that his arrears were found to amount to rupees 80, 
that he was told to pay, and rather than that, he offered his istefa, 
or relinquishment, pulling out from his pocket for the purpose two 
blank stamps. If the case of the appell^t were not so unsatisfactory 
as it now stood, I should have required Jan Alee to prove the 
genuineness of the many dakhilas he has filed for rents paid by him 
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durijig the period of the mortgage, but it seems unnecessary to pro- 
tract the issue. 

The decree of the lower court is affirmed, with costs chargeable to 
appellants. 


The 25th May 1850. 

No. 506 of 1849. 

Appeal from the decree of Kazee Guda Hossein, Stidder Moonsiff, dated 

2Ath August 1849. 

Mahomed Mokeem, Darogah, and Patun Manjee, (Defendants,) 

Appellants, 

versus 

Gorachand Mahajun, (Plaintiff,) Respondent. 

The question before me is whether some waste noabad land bor- 
dering an inland nullah, near this town, can furnish tlie subject of a 
right of occupancy, and whether by purchase the plaintiff succeeded 
to that right It has been maintained by the defendants, these 
appellants, that the disputed land (5 gundahs) was settled with them 
by the noabad farmer, and that from its very nature no right of 
prescriptive occupancy could be derived from it 

I can by no means agree that the mere assumption of possession 
of noabad waste land justifies the right which the apparent pos- 
sessor may choose to assert But this is a pccular case. In 
very many directions in the neighbourhood of this town sites of 
land for shipbuilding, and for the locating of merchandize, and speci- 
ally for the storing of grass and bamboos, have been time out 
of mind appropriated. By common custom, such sites are reckoned 
to be the possession of one man ; and not to be the possession of 
another. On the part of the plaintiff to .this action a similar 
occupancy is fiilly proved, while on the part of the appellants I have 
no proof whatever offered to justify the settlement entered into by 
them. And not only has the plaintiff (respondent) proved posses- 
sion, but he has proved that he applied to the farmer for a settlement 
several monthi^ previous to the settlement of the appellants. I can 
conceive the appellants attempting to prove that the respondent 
(plaintiff) had no exclusive occupancy of the land, or that the land 
had been always open to the public, or that, if no common right were 
vested in it, the farmer on some special ground was entitled to dis- 
pose of it ; but, as already observed, they liave justified their opposi- 
tion to the claim by no evidence whatever. The decree of the lower 
court is accordingly affirmed. 
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The 25th May 1850. 

No. 510 of 1849. 

Appeal from the decree of Khyrollah Shah Budukshanee, Moonsiff qf 

Zorowargunge. 

Mahomed Walco, (Defendant,) Appellant, 
versus 

Fukeer Mahomed, (PlaintiflF,) Respondent 

This suit lay for the recovery 'of the value of maunds 5-18-3 of 
cotton and a corresponding amount as damages, which cotton Maho- 
med Walee, through his people, had distrained and misappropriated, 
on account of the alleged arrears of rent due for the year 1209, 
from certain land which the plaintiff several years before had 
alienated to one Aftaboodeen. Moreover, plaintiff showed that 
Aftaboodeen, by a suit instituted against Mahomed Walee, had ac- 
quired (on the 27th November 1846) a decree for the redaction of 
the rent of the land so transferred to him. 

In answer, the defendant, Mahomed Walee, pleaded that he had 
attached not maunds 5-18-3, but only one maiind of cotton; that 
Aftaboodeen never recorded his name with him as the occupant of 
the laud; and, moreover, that the decree acquired by Aftaboodeen 
was pending in appeal, but he offered no evidence in support of his 
objections. 

I must maintain the decree of Ihe lower court. In the absence 
of any evidence on the port of the appellant, I must assume the at- 
tachment of maunds 5-18-3 to be on the part of the plaintiff proved; 
and, moreover, though Mahomed Walee yjrofesses to say that he had 
no notice of the land held by the plaintiff having been transferred 
to Aftaboodeen, it is clear that, in his answer to the suit instituted 
by the latter, he fully admitted that Aftaboodeen had hold and 
settled for the, land referred to. Under such circumstances he had 
no justification for his attempt to impose the responsibility of the 
alleged arrear of rent upon the plaintiff, Fukeer Mahomed. 


The 25th May 1850. 

No. 62 of 1850. . 

Appeal from the decree of Moulvee Ferahutoollah, Moonsiff of Bkojepore, 
dated 10/A January 1850. 

Shuiefoonissa and Goolmehr, (Defendants,) Appellants, 
versus 

Haree Beebee, (Plaintiff,) Respondent. 

The moonsiff, in disposing of this case, has strangely misconceived 
the merits of the suit and the object of the civil procedure. 

The plaintiff, declaring that she held a talook left to her by her 
husband Hareedhnn, assessed at rupees 65 per annum, and that the 

14 , 
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rent to 1210, all but nipees 15, had been paid, sued to compel the 
defendants to accept this alleged balance of rupees 15, and to give 
her a receipt for the same. 

In answer, Shurefoonissa averred that, on the 21st Maugh 1209, 
Hareedhnn had resigned the talook in question, and that from 1210 
it was entirely in the possession of herself and another as zemindars. 

Here then was a plain issue. The moonsiff had to consider, whe- 
ther for ,the year 1210, plaintiff (or her husband) having already 
paid rupees 50 for that year, should, as talookdar, be considered as 
in arrear for rupees 15. If plaintiff did not possess the talook, and 
did not owe an arrear on account of the talook, it was impossible to 
call upon the defendants to receive the sum tendered as a gratuity. 
But the moonsiff declined to enter into this matter at all : he 
thought the defendants’ plea could not be heard : and even 
though, as he admits, plaintiff supported her plaint by no proof 
whatever, he saw no wrong done to defendants in requiring them 
to receive the sum which the plaintiff was willing to pay. Clearly, 
this sum could only be paid as an arrear, or as a gratuity; the 
latter was quite beyond the scope of this action; and as to an 
arrear being due, the moonsiff would not entertain the plea by which 
alone it could be determined. 

I must remand the case, and I need only further remark that, 
altogether irrespective of the substantial plea of the defendants 
(appellants,) the plaintiff having not given evidence, and showing no 
reason for not adducing evidence, she should be hold to have elected 
the dismissal of her action. The value of the stamp of the appeal 
petition will be refunded. 

The .SOth May 1850, 

No. 16 of 1849. 

Appeal from the decree of Pundit SreenathBidyahagish, Principal Sudder 
Ameen, dated \Qth July 1849. 

Sheikh Ahmudoollah Chowdree and Lnshkur Alec, (Defendants,) 

* Appellants, 

• verms 

Mahomed Bukhtawur, (Plaintiff,) Respondent. 

On the 5th Saw’un 12'J9, plaintiff (respondont,)having acquired 
from Lushkur Alee, the farmer of chur Sidhee, a pottali for droons 40 
of land, subject for three years to a gradually increasing jnmma, and 
eventually, that is, from 1253 B, S., to an annual jumma of rupees 
1,684-12-10, instituted this action to enforce a reduction of jumma, 
i«nd to recover what he had paid in excess, on the pha that the land 
^arantced to him by the pottah was by measurement found to bo 
droons 7-3 in excess of the land which he actually hold. First of 
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all pJaintiiF shows, he, on the 14tb Assar 1247, received an amul- 
namali from the farmer, autbonzing him to clear and cultivate 
a tract of land defined by ascertained boundaries and estimated, 
but without measurement, to contain 71 droons; and afterwards, 
simultaneously with the pottah of the 5tli Sawun 1249, for droons 
40 as above described, he received a second pottah for the remain- 
ing 31 droons of the original amulnamah. 

The appellants, now joint owners of the chur, both in their an- 
swer in the court below and in this appeal, prefer but one plea 
in resistance to the demands of the plaintiff (respondent ;) they say 
that though there were two pottahs issued, the settlement must be 
regarded as one ; that the origin of the respondent’s right was the 
amulnamah for droons 71 ; that the lands of both pottahs adjoin, 
and that the respondent holds more than 71 droons, in fact 
droons 95-14-10-3 ; and as if to bring out more strongly the gist of 
their plea, they added that they themselves were about to sue to 
compel the plaintiff to enter into a new settlement on account of the 
land held by him over and above the total land of both pottalis. 

Pundit Sreenath, in disposing of the case, assumed the ascertain- 
ment of a deficiency to the extent of droons 5-7-7-2-10, to justify the 
claim preferred, merely adding that as the two pottahs were distinct, 
the defendants could not be allowed to place the excess of one pottah 
against the deficiency of the other. And in one sense, the pecu- 
liarly narrow plea of the defendants aflbrdcd grounds for confining 
his judgment to this single consideration : but nevertheless it is im- 
jwssiblc to avoid the determination of the larger question whether, 
by the condition of the definite settlement which the pottahs of 1249 
represent, plaintiff (respondent) has rightfully instituted this action. 

The very circumstance through which respondent, by his pleaders 
before me, would argue out the merits of his claim, seems to mo to 
have the contrary effect. The pleaders urge, and indeed in the 
plaint it is pointedly stated, that the pottah for droons 40 was grant- 
ed without a measurement. So it was. But the boundaries of the 
land convoyed by the pottah were precisely recorded, it was 
assumed to be divided into four bunds or patches, and the local 
landmarks by which the parties recognised tlie fouf sides of each 
bund were strictly defined. Unquestionably, it is to be inferred 
that the pottah covered the land so described, be it more or less; 
the tract of land so given was transferred by the farmer and ac- 
cepted by the under-tenant. And, moreover, it is to be observed 
that what the under-tenant so took, he took not in ignorance and 
without enquiry, for two years before the land was occupied by 
him under the amulnamah, and it is obvious that he was content 
to accept the laud described in the pottah as equivalent to an area 
of 40 droons. 

By the terms of the pottah, Mahomed Bukhtawur is declared 
answerable for all losses sustained by cholera, drought, death, 
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absconding of ryots, &c., and it is added that should anjjiortion of the 
land of the pottah by diluvion (shikmt) be canded away, he should 
be entitled to a deduction of rent With reference to this condition 
of the pottah, tlie respondent’s vakeel says that it implies a deduction 
on account of any deficiency. But it appears to me tliat I cannot 
depart from the specific terms of the written covenant It is con- 
ceivable that a claim for adjustment of rent founded on diluvion 
might open up the entire revision of the settlement: here, however, 
we have no such plea ; the suit is not based on diluvion, and I can- 
not assume that any other circumstance than diluvion was under- 
stood by the parties, at the time of the completion of the conclusive 
settlement, to give Mahomed Bukhtawur a title to have his jumma 
reduced ; obviously, it was not intended that, with or without the as- 
sistance of the civil court, a measiurcment of the land at the option 
of cither party would be held a valid ground for re-opening the 
terms of the settlement : it is enough for me to be assured that a 
revision was provided for on only one condition ; that that condition 
was diluvion, and that the plea of diluvion is not now at issue. 

On the other hand, 1 am unable to assent to the argument upon 
which the appellants rest their case : inasmuch as they say they 
were prepared to sue for the assessment of the excess land held 
by respondent under tlie second pottah : they may be held to admit 
that this first pottah was open to revision : but this is only a qualified 
admission ; an admission which retains more than it resigns, and 
which is only available on the understanding that the whole land of 
both pottahs be taken to form the basis of the engagement incurred 
by Mahomed Bukhtawur. Besides, it appears to me, and upon this 
point I agree with the principal sndder amecn, tliat the settlements 
constituted by the two pottahs are independent one of the other. In 
terms they are totally distinct. So on the chur itself, the land of 
the two pottahs is distinguished, touching it would appear on one 
side, but apart on all other sides. By both amcens employed by the 
principal sudder ameen to sift the matters at issue in several suits 
between these parti<^, it was shown that the land of the second 
pottah greatly exceeded the land leased ; one amecn showed 24 droons, 
the other 34 efroons in excess. But I find no cause whatever to 
mix up the land of the second pottah with the point at issue in 
this suit 

Under these circumstances, I hold the plaintiff’s claim to bo un- 
tenable. I quash the decree of the lower court, and dismiss the suit : 
all costs must be borne by the respondent (plaintiff.) 
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Pbesent: S. bowring. Esq., Officiating Judge. 

The 6rH May 1850. 

No. 692 of 1849. 

Appeal from the decision of Mahomed Akhhu)\ Moonsiff of Rawqjan^ dated 
the I8th November 1849. 

Goluck Chundcr, (Defendant,) Appellant, 
versus 

Musst Radhee, (Plaintiff,) Respondent 

This suit was instituted on the 19th July 1849, to recover 8 
rupees, being the value of a cow, the property of plaintiff, unlawfully 
detained by defendant (appellant) 

It w’as stated for the plaintiff that she had left the village of Sultan- 
pore for Guheera Bowanipore, and that during her absence defen- 
dant had possessed himself of the cow, for which she had originally 
paid 3 rupees 8 annas, which she now valued at 8 rupees. 

The defendant claimed the cow as his own property, declaring 
that he had only made it over to the plaintiff* to keep, on condition 
of allowing her, as is the usual practice in villages of this district, 
one-half of the produce ; that ho had originally bought it of her 
for 4 rupees. 

Witnesses were examined on both sides. 

The moonsiff', considering the evidence offered by plaintiff to be 
most trustworthy, decreed for her (the respondent,) ordering the 
defendant (appellant) to settle with her or to pay 5 rupees, at which 
sum he valued the cow. 

The defendant appeals, repealing his assertions before the moon- 
siff and pointing out discrepancies in the evidence for the plaintiff 
(respondent.) 

Judgment. 

The two stories cannot be reconciled, and it is only a question 
whose is to be believed. There are several discrepancies in the 
evidence offered for either party, but on the whole the plaintiff’s 
(respondent’s) talc appears to have the best* j>roofs. I dismiss the 
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The 16th Mat 1850. 

No. 95 of 1850. 

Regular Appeal frmthedeemonoJMr. Hutchinson, Moms^ ofPutteeah, 
dated the IQth January 1850. 

Komur Ali, (Plaintiff,) Appellant, 
versus 

Ramgopal Bhuttachargo, Moomtaz Banoo, and Kullosh-ool-Rohman, 
(Defendants,) Respondents. 

Plaint instituted on the 19th September 1848, for recovery of 
rupees 1-6, debt, and damages 4 rupees 2 annas, cost of urzy 1-4, 
total 5-6. 

The plaintiff stated that he held as ryot 5 kances of lakhiraj land 
under Mahomed Jumma, and after his death under his daughters and 
co-heirs, Moomtaz Banoo and Mchr-ool-Nessa. That he continued 
as ryut under Ramgopal Bhattacharge, to whom these co-heirs 
parted, at different times, with portions of their property. That in 
1208 he gave akuboolcut to Ramgopal for 8 rupees and a goat, and 
paid at the same time to Moomtaz Banoo 2-14 for some land still 
belonging to her, of which 1 kanee had been received by her in ex- 
change ttom Mehr-ool-Nessa. That besides the above 3 kanees, 
he (plaintiff) held no land of Ramgopal, but that the latter had on 
11th Bhadoon 1210, attached his (plaintiff’s) property, and levied 
rupees 6 balance due, and 1-4 expenses, on account of rent of 1209. 

The defendant, Ramgopal Bhuttacharge, denied having levied 
more than his due. He produced a kubooleut of plaintid^ dated 
11 til Assai’ 1209, for 3 kanees, 11 gundahs, 1 cowree land at a 
rent of 9-8, and a goat, value 12 annas, of which 1 rupee 6 annas 
remaining due, he attached plaintiff’s property. He denied having 
received urz, or any other irregular demand, ho also produced a 
kubala signed by Melu'-ool-Ncssa for 11 gundahs 3 cowrees of land, 
dated 1208. 

Moomtaz Banoo denies having collected more than her just 
demand from plaintiff, She still holds 8 gundahs 3 cowrees of land 
in the talook, besides tliat which she received by transfer from 
her sister, Mehr-ool-Ncssa, 1 1 gundahs 3 cowrees. 
Kullesh-ool-Rohman did not appear. 

The moonsiff decreed for defendants, considering that Ramgopal 
had fully proved the kubooleut, dated 1 Itli Assar 1209, for 3 krants, 
1 1 gundahs, 1 cowrees, and also the sale of 11 gundahs 3 cowrees by 
Mehr-ool-Nessa to him in 1208, while neither plaintiff nor Moomtaz 
Banoo had offered any proof of the previous transfer to her of the 
11 gundahs 3 cowrees, her sister Mehr-ool-Nessa’s property. He 
also remarked tliat Kullesh-ool-Rohman, who must have felt inter- 
ested in the property of his wife Mehr-ool-Nessa, had not opposed 
the attachment of the property by Ramgopal. 
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The plaintiff appeals, repeating his assertions, and stating that 
Moomtaz Banco had applied to the collector to have a stamp affixed 
to tlie deed of transfer, and that it had not been returned in time to 
ho filed in the moonsi^s court He also asserted the kuhooleut to 
bo a forgery. 

Judgment. 

The question is whether plaintiff is liable for the rent of 1 1 gun- 
dahs 3 cowrees of land to Bamgopal Bhuttacharge or to Moomtaz 
Banco. The former pleads the sale of the land to him by Mehr-ool- 
Nessa, and the latter the previous transfer to herself, but of this she 
can produce no proof. It appeared, from her own vakeel’s state- 
ment, that the deed which she said was in the collector’s office, had 
been returned to her by that officer on the 17th November nearly 
two months before the decision of the suit in the moousiff^s court 
If tlie transfer was not fictitious, why was it not proved? I dismiss 
the appeal. 


The 16th May 1850. 

No. 175 of 1849. 

Regular Appeal from the decieion of Syud Ahmud, Moonsiff of Deeang, 
dated I7th February 1849 . 

Sona Manjec, (Defendant,) Appellant, 
versus 

Fukeer Chand Pater, (Plaintiff,) Respondent 

This plaint was instituted on the 30th March 1848, for possession 
of a phar, or station for fishing, held at a yearly rent of 2 rupees 
4 annas, possession of the said phar having been given to defendant 
(appellant) by order of the sessions judge under Act IV. of 1840 : 

Rupees. 


Value, 12 0 

Costs under Act IV 6 12 


18 12 

The plaintiff claimed the phar by right of purchase of Brijmohun, 
who, with his brother Lallmun (since dead,) had succeeded to the 
occupancy of the same on the death of their fatlicr, Fukeer Chand 
Pater, who inherited it of his father, Sona Pater. 

The defendant denied any right in the plaintiff, and pleaded that, 
if he held a kubala from Brijmohim, it was through connivance that 
be (defendant) had fished there by his servants, Prem Dass and 
Kubbee Dass, and held moreover the pottah of Asmut Ali, the 
auction purchaser of the estate. 

Brijmohun petitioned the court, denying that he had received the 
purchase money of the phar, and stating mat when plaintiff obtained 
the kubala he (Brijmohun) must have been intoxicated 
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Dewan Ali became a defendant on his own petition. He appa- 
rently merely wished to reserve his rights as zemindar, and did 
not appeal. 

The moonsiff considered that the possession of Brijraohun’s father 
had been proved, and also the sale to plaintiff. The sessions judge 
had given possession to defendants, because tliero was not sufficient 
proof of tlie deed of sale, but this had been registered, kubooleuts to 
prove possession had been produced and a roobakaree of the deputy 
collector. He decreed the case for plaintiff, disallowing rupees 6-12, 
the costs in the suit under Act IV. 1840. 

The defendant Spna Manjee appeals, denying it to be proved that 
Brijmohun either had possession, or the right to sell the phar to 
plaintiff, and even supposing he had that Brijmohun denies having 
disposed of it, and that Dewan Ali, the zemindar, also does not allow 
the sale. 

Judgment. 

The question is whether Brijmohun possessed anjr right in the 
phar, and, if so, whether he disposed of it to plaintiff (respondent) 
Fukeer Chand Pater. The foujdaree proceedings and the evidence 
of the witnesses, a kubooleut filed by Asmut Ali, leave no doubt 
that Brijmohun held a phar as lyot under the zemindar. The 
kubala, although asserted to have been obtained surreptitiously,, has 
been registered and properly attested. I dismiss the appeal 


The IGth May 1850. 

No. 96 of 1850. 

Regular Jppeal from the decision of Mr. Hutchinson, Moonsiff ofPutteeah, 
dated \2th January 1850. 

Rammohun Jogee, (Defendant,) Appellant, 
versus 

Ram Shunkcr, (Plaintiff,) Respondent 

Plaint instituted dn the 11th January 1849, for the recovery 
of rupees 8, principal, and 5-15 interest, total 13-15. 

The plaintiff stated that ho owned a two-third share in a tank, 
and the defendant the remaining third, that the tank having silted 
up, it was cleansed with defendants’ consent in Maugh 1204, at a 
cost of rupees 45, the whole of which was paid by him (plaintiff,) 
that defendants had paid rupees 7, and repeatedly promised the 
balance, which still remained unpaid. 

The defendant claimed one-half of the tank, and stated that when 
it was proposed to cleanse it, he objected on the score of poverty j 
and that it was agreed that he should pay as much as he could 
afford. 1 hat plaintiff said if he paid nothing, the tank should still 
be cleansed, and that this claim was brought in consequence of one 
he had against the plaintiff. 
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rjic moonsilF decreed the case, observing that the question of 
right to a half or a tliird of the tank was not before the court, but 
a inero debt, to which as to the acknowledgment of which debt by 
defendant, nine witnesses were brought, while his own (defendant’s) 
witnesses in nowise improved his case. lie disallowed the interest, 
decreasing rupees 8 only. 

Defendant appeals, repeating his assertions, and adding that the 
action should have been brought by tlie parties employed on the 
work. That plaintiff maliciously included Ram Shnrn and Kis- 
sooree in his plaint, and prevented defendant calling them as wit- 
nesses, that there was a bond not stamped, ■which the moonsitt' had 
not received nor ordered to be stamped, that plaintiff should have 
been nonsuited. 

Judgment. 

This trifling debt has been repeatedly acknowledged as due by 
<lefendants in presence of witnesses. An illam, although it does 
not appear they were concerned, was sensed on Ram Shurn and 
Kissooree as defendants, and had it even been asserted that the 
evidence of these parties was of importance 1 might have decided 
otherwise, on precedoit of the case Ramlochun.Ghose versus Goo- 
roo Pershad Cihose, S udder Reports, c.ase 170 of 1845, 11th August 
18-i7. As it is, there is no evidence for the defence whatever. 1 
dismiss the appeal. 


The 17tu May 1850. 

No. 5)7 of 1850. 

Heyitlar ApjiCtil from the (lerisiou of MohIpm A(hIoo( Jufibiir, 
of Esajiore, ilnled \\)th Febnutry IS.')!). 

Deeb Chand Podar, (Plaintiff,) Appellant, 
versus 

Dataram and Ehilteo liuksli, (Defendants,) Respoiuleuts. 

SUJT instituted oti the 15th February 1849, for recovery of 
annas 6, value of 6 bamboos, the property of plaintiff', cut by defen- 
dants. 

The plaintiff slated that, on the 2nd Assin 1207 M., ho purchased 
1 kanee, 8 guiulahs, 1 cowree, 2 krauts of laud with gaiijuesh 
and cheet kayut in turutf Noorjehan Ilegum, mouzali Dooroom, 
held of Elahee lJuksh, at a rent of 1 rupee, 1 1 annas, .3 krants, for 
rupees 17, and re-let the same to Ramdhun, the seller and former 
owner, as ryot. That on the land was a plot of bamboos and a 
nullah which silted up. That he obtained of the zemindar a chittec, 
promising a pottah of the incremental land, but never obtained one. 

15 



46 


ZILLIB CIIITTARONO. 


On Ramdhun’s death in 1209, the land, excepting the plot of bam- 
boos, was let by him (plaintiff) to Maiighun, and during plaintiff’s 
absence defendant cut the bamboos, for which tin's action is brouglit. 

The defendant Dataram claimed the bamboos as his own, said he 
sowed some on the silted up nullah, of which he holds a pttali of 
the zemindar, that the bamboos were not in Ramdimn’s talook, but on 
Suddharam’s, whose property he (defendant) purchased, that, wlicu 
formerly in dispute, a punchayet declared the bamboos to be his ; 
that the plaintiff is one of the tehseeldars on the estate, and it is 
difficult to procure evidence against him. 

Suddhai’am defendant, in his own petition, declares that he 
planted the bamboos and sold them witli his talook to Dataram, tliat 
Ramdhun was allowed to cut the bamboos, but had no ri^ht to do 
so, and could convey none to plaintiff’ who has purchased his talook. 

Elahec Buksh defendant stated that the bamboos were on waste 
land held under him by Ramdhun, and none by Dccb Chand, that 
he gave a pottah for gundahs 10 waste land, on which were the 
bamboos, to plaintiff, but that defendant has a pottah for the silted 
up nullah. 

The moonsiff’ dismissed the suit, merely observing that plaintiff 
had proved no right while defendant had. 

In appeal, the plaintiff repeats his assertions, claims possession of 
tlie land, and attempts to tlirow doubt on the impartiality of defen- 
dants’ witnesses. 

Judgment. 

This is a boundary dispute. The talook was originally purchased 
by three brothers, Suddharam, Ramdhun, and Datai’am, and divided 
between them ; Suddharam disposed of his share to Dataram the de- 
fendant, and Ramdhun of his to Deeb Chand, the plaintiff. A nullah 
silted up, and although plaintiff had a promise of the lease from tlie 
zemindar, it was subsequently given to the defendant There is 
also a patch of waste land near Ramdhun’s house, and it is impos- 
sible to ascertain from the contradictory statements of the witnesses 
whether the hjimboos, the subject of the present action, grew on 
the waste or on the incremental land. This the moonsiff' ought to 
have ascertained, and also whether this dispute, as asserted by de- 
fendant, was formerly settled by arbitration. 1 aiuiul the moon- 
sitf’s order, and remand the case for re-trial. 
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The ISth May 1850. * 

No. 99 of 1850. 

liegular Appeal from the deemm of Moulvee Abdool Jnbbur, Moonsiff of 
Esapore, dated 22nd January 1850. 

Bokslioe Allec and Bakur Alice, (Defendants,) Appellants, 

verms 

Mahomed Wai’is, (Plaintiff,) and Moghul Jan, (Defendant,) 
Respondents. 

Tins suit was instituted on the 6th March 1849, for the recov- 
ery of 7 rupees, advanced for marriage ceremonies, and 25 rupees 
value of certain ornaments, total rupees 32. 

The plaintiff stated that he agreed to marry tlie sister, Jycnab, 
of the defendants Bukshce Allee and Bakur Allee,in Chyte 1209, the 
ceremony to take place in Bysakh 1210 U.; and that he sent the 
above sum and the ornaments in part of what had been agreed on, 
viz., 40 rupees in cash and 60 rupees in value of jewellery; that 
the defendants put liim off to Augbun and afterwards to Phalgoon, 
and that in the meantime the sister died, and he now claims tlie 
ornaments and money expended. 

The defendants stated that the claim was vexatious, and intended 
to prevent them from bringing their action for half the dower, 200 
rupees, and tlie expenses at the funeral with the cost of maintenance 
of tlieir sister from Jyte 1209, which they stated the plaintiff was 
liable, for his not having fulfilled his engagement, also 2 rupees ad- 
vanced to plaintiff’s friends ; and they claimed the ornaments as the 
absolute property of their sister, who, they said, had disposed of 
them previous to her death. 

The moonsiff considered that the nqdnikah not having been per- 
formed, there was no marriage between the parties, and decreed for 
plaintiff allowing 2 rupees advanced by defendant, and reducing the 
value of tlie ornaments to 24 rupees, total damages 29 rupees. 

In appeal, the defendants repeat their allegations, and complain 
that the moonsiff decided on his own judgment without requiring 
the futwa of the kazee. 

Judgment. 

It appears from the evidence that the repeated postponement of 
the marriage was the act of the defendants. The uqd bemg neces- 
sary to constitute a marriage, (see Macnaghten’s Mahomedan Law, 
lage 93,) none had taken place between the parties. The plaintiff 
! lad, moreover, a right to the ornaments he had bestowed on his 
Kitrothod, (see page 251 as above.) 1 therefore dismiss the appeal. 
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This 2I8T May 1850. 

No. 100 of 1850. 

Itfffuhty Jppeal from the decision of Mouhee Abdool Jubhur, Mooustf 
of Esapore, dated ' 23 rd January 1850. 

Moulvce Mahomed .Tyub Oollah, (Defendiuit,) Appellant, 

versus 

Kakim, (Plaintiff,) Respondent. 

Si.’ IT Instituted on the 11th .Tune 1843, for I'ccovcry of rupees 
10-4, value of two bullocks sold, and damages to the same amount, 
rupees 20-8, and reversal of the order of the sale commissioner. 

Tlic plaintiff stated that Ruinzan Alice, on behalf of the defendant, 
had soi/cd his two luil locks for an alleged ai’rear of rent of rupees 1 4-3 
for 1209 M., and sold the same through the sale commissioner on the 
19th June 1848. for rupees 10-4, although the value was greater. 
Plaintiff denied any debt to defendant, or ever having cultivated 
land under iiim. 

The defemlant stated that he had purchased a talfwk in mouzah 
Puttelipore, and that the amount was due on certain land held by 
Noor Banco, wife of plaintiff! 

The moonsilf decreed for the plaintiff^ considering his case to bo 
made out, both from the roeedad of the sale commissioner and the 
defendant’s reply, and also because defendant had given no ju'oof of 
bis claim. 'J’he (plaintiff) defendant appeals, states the debts to bo 
due to him, and tliat the moonsiff did not take his reply. 

Judgment. 

The defendant seized the plaintiff’s property for the alleged debt, of 
which he produced no proof, and on being called on by the moonsiff 
was unable, or unwilling to j>roduce any. His vakeel signed the 
moonsifFs roobakarce, dated the 16th November, ordering three 
days’ notice to be given : ignorance camiot therefore be pleaded. I 
can only dismiss the appeal. 

* The 21st May 1850. 

* No. 102 of 1850. 

Regvlur Appeal from ike decision of Mr. L, W. Hutchinson, Moonsiff of 
Vutleeah, dated bth February 1 850. 

Bindrabun and Parbutty Chum, (Plaintiff's,) Appellants, 

versus 

Rajkissorce, Doomun, Munsoor Allee, Jyegopal, and Hurdyal, 
(Defendants,) Respondents. 

Tins suit was instituted on the 27th March 1849, to obtain an or- 
der for granting a receipt, or dakhilla, by the defendant Rajkissorce, 
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for rupees 2, and the reversal of the final oi’dcr in a siimmaiy suit 
for rupees 7-6, total rupees 9, annas 6. 

The plaintiffs stated that they held 2 kanees lakhiraj bazuftco 
land, in nionzah Dhuuipore, 1 kanec the proper^ of the defendant 
Ilajkissorec at 2, anS 1 kanee the property of Jyegopal and Hur- 
dyal defendants, hut mortgaged to Ilajkissoree, at 2 rupees 4 annas, 
total rent 4 rupees 4 annas, which Rajkissoree recovered of Parhutty 
Churn by summary process, for the year 1208. That in 1209, the 
defendants Jyegopal and Hurdyal repaid the sum advanced on mort- 
gage of their laud, and acquired possession of it. That they, plain- 
tifis, under-let the 1 kanee belonging to Rajkissoree to Doinun 
and paid the rent 2 rupees to him, the owner, but could obtain 
no dakhilla, for which they now sue, they then resigned their jote, 
which was given to Munsoor Alice, notwithstanding which Rajkis- 
soree claimed rent for the 2 kanees, and obtained a decree from the 
deputy collector. 

The defendant replied that he held 2 kanees of land in the village, 
1 his hereditary property, and 1 purchased of the defendants 
Jyegopal and Hurdyal; that he had twice before sued the plaintiff 
in the deputy collector’s coiu’t, and recovered rent for 1208 ; that 
he never received tlic 2 rupees for which he is said to have refused 
a receipt, and that plaintiffs themselves let the land to Munsoor 
Alice. And Dooraun filed a reply in substance the same as plaintiffs’ 
statement. 

Jyegopal and Hurdyal stated that they mortgaged 1 kanee of 
land, their property, on which they lately repaid the mortgage, to 
Rajkissoree who did not return the kubala, saying it had been filed in 
the collector’s office, but gave a farkhuthee, dated 5 th Bysakli 1209, 
but of which stiitcinent they produced no proof 

The moonsiff dismissed the case, observing that it was instituted 
in collusion with the mortgagee, or the plaintiffs would not have 
spoken so positively on the subject of repayment; that, after 
having been twice sued, plaintiffs should have taken receipts from 
both parties; and that the statements of the eyeVitnosses to the alleged 
payment of 2 rupees, for which no receipt w.as given, did not agree. 

The plaintiffs appeal, repeating their assertions, and alleging 
their case to be made out. 

Judgment. 

Excepting tlireo witnesses, who do not agree in their statements, 
the plaintiffs have offered no proof of their assertions. The defen- 
dant Rajkissoree tiled a copy of the deputy collector’s order of the 
17th March 1838, dismissing the claim of the defendants Jyegopal 
and Hurdyal as mortgagers of I kanee of land, and recomizing 
the defendant Rajkissoree as the owner of 2 kanees, as stated in his 
answer, 'file case is evidently brought by plauitifts in collusion 
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witli tlic inorf^ii^ors, if such they be; but iio proof lius been pro- 
duced. f therefore dismiss the ap^xjal. 


Tjie 23bi> May 1850. * 

No. 104 of 1850. 

Regular Appeal frmn the decision of Abdool Futtak, Moonsiff of Deeaug, 
dated 22nd January 1850. 

Musst. Tamee, (Defendant,) Appellant, 
versus 

Zuhoora Beebee, Plaintiff, Musst Telutonia, Ramsewuk, Ramsoon- 
der, Ramlocliun, and Bowanee Churn, (Defendants,) Respon- 
dents. » , 

Plaint instituted on the 20th June 1849, for recovery of tlie 
value of 2 kanees and a half, the pi’operty of the phiintiffj unlawfully 
distrained by defendant, w’ith damages 32 rupees. 

The plaintiff stated that she lived with her son, Sngeer Mahomed, 
who cultivated k. 1-2-2, in talook Ramsoonder, for which rent was 
regularly paid till 1209; Ramsoonder, the zemindar, died in 1210 
M. S., and his two widows, Tamee and Telutonia, defendants, suc- 
ceeded to the property, about which they quarrelled; that 
Sugeer wished to pay, but the money Avas refused in conse- 
quence of the disputes of the proprietors, and on the 22nd Jeyto 
1210 the defendant, Tarnee, in satisfaction of an alleged arrear of 8 
rupees for 2 krants, 2 gundahs, 2 cowrees of land, attached the proper- 
ty of plaintiff, consisting of 2 cows and 1 calf, value 16 rupees, and 
took it to her own house ; that the cows Avere not sold through 
the sale commissioner, Avho struck the case oh' liis hie, and that de- 
fendant noAV declares the cows to be dead. 

The defendant Tarnee replied that the plaintiff* and her son, 
Sngeer, held 1 (kanee of land in talook Futtch Ali, and kanee 
1-2-2 in talook Ramsoonder, at a total rent of 6-1 1-5 ; that she seized 
the cows for a balance due, and sent them to the sale com- 
missioner, who made them over to a herdsman, under whose 
care they died; and that now she can neither get the cows nor the 
rent 

The moonsiff decreed for the plaintiff, because there was no proof 
that the plaintiff Zuhoorah and her son had more than L 1-2-2 of 
land, that he does not believe that the two cows and one calf died in 
one day, and that, no italanamah having been issued, their attach- 
ment was illegal. He reduced the damages to rupees 15, the value 
of the cows. 
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The defendant appealed, repeating her assertions, also stating that 
tlic cows were regularly made over to the sale commissioner, and 
that their value was only rupees 6, or thereabout. 

Judgment. 

The defendants attached the property in an illegal manner: no 
italanamah was served nor a w'asilbakee given to plaintiff. The 
sale commissioner denies having received tlic cows, and records that, 
though intimation of the seizure was sent to him, the defendant 
neither appeared at his office nor sent the distrained property, and 
that after an illam duly served he struck the case off his file. Under 
Section 8, Regulation XVII. of 1793, the defendant is responsible 
for all damage done to the property while under her charge, and 
liable therefore for the value of the cow’s (15 rupees as decreed by 
the moonsiflf) which arc not forthcoming, and which cannot be traced 
further than her possession. The appeal is dismissed. 

Tue 17txi Mat 1850. 

No. Oof 1849. 

Regular Appeal from the decision of Mouhee Ashruff Alee Khan, Princi- 
pal Sadder Ameen, dated \2th July 1849. 

Ramchuuder, (Defendant,) Appellant, 
versus 

Musst Soondree, Ramsoondcr Nundee, and Maughun Dass Nundoe, 
(Plaintiffs,) Respondents. 

This suit was instituted on the 27th June 1848, to recover the 
value of a promissory note, rupees 500, and interest thereon, total 
rupc!es 789. ^ 

The plaintiffs, the widow and two nephews of Kissen Kissore, 
(deceased,) stated that the deceased had purchased of Suroop Chun- 
dcr Shah a tumussookh executed by ucfendq;its for rupees 500, 
dated the 23rd Bhadoon 1205, payable in one year. 

The heirs of Suroop Cliunder, defendant in the original suit, ad- 
mitted the sale of the tumussookh, but denied that they had further 
interest in the matter. 

The defendant Ramchunder filed no answer. 

The principal sudder ameen decided the case exparte in favor of 
plaintiffi 

The defendant Ramchunder appealed, stating that he had. been 
prevented attending the comi; by illness, that he had received only 
ruiKies 400 for a bond of 500, 100 having been deducted as interest 
in advance, and that the transaction was illegal. 
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JUI>GMENT. 

The pi’incipal siidder ameen appears to have acted quite oor- 
roctly. The defendant (appellant) fued a mooktcamanialx on tlie 6th 
September 1848, but. no further papers, and on the 22nd Decem- 
ber the vakeel was directed to file an answer in three days. The 
principal sadder amecn ordered the case to be decided erparte 
on the 16tli February, and on the 16th March the defendant- 
appeared and requested to be allowed to file his answer, but 
the principal sadder amcen would not admit the plea of illness. 
The defendant urges that the witnesses, if questioned, will admit 
that he, defendant, received only 400 rupees, but the witnesses 
distinctly say that the defendant received 500 rupees in cash. I dis- 
miss the appeal. 


The 27x11 May 1850. 
No. 10 of 1846. 


Reffular j/ppeal from Ihe'jiecisionlof Moitleee Ashruff Alee Khan, Pi'ineipal 
Sadder Anieeit, da fed [Atk Maij 18 Ki. 


Mohun Lall Sookool, purchaser, (Plaintiff,) Appellant, 
verttts 

Abdool ^lujeed, Fuzl Ali, Abbas AH, Aman Ali, Ruhmut Ali, 
Munnoo, Gourhurry Canongoe, Musst. llundoo Mookhee, Pcekhun 
Chundcr, Kasisharec, Bishisharcc, llur Doss, Goluek Cliundcr, 
and Joyenaryne, auction "purchaser, (Defendants,) Respondents. 


This suit was instituted on the 16th April 1844, for possession 
of 1 d. 1 k. 2 g. 2 c. of land, husila and keela, with mesne profits, 
and interest thereon, rupees 440 8 annas. 

The plaint set forth that, on the 5th Bysack 1194 M. S. the 
plaintift‘(and appellant) Mohun Lall Sookul purchased, at a sale by 
the collector, the Awhole share of Kissen Kishoro Gourhurry in 
turuff’ Sumbhoorarn Kanongoe, also a 10 annas portion of the share 
ofRamtonoo, flamlochun,and Gopal Kissen Kanoongoesin the same 
estate, the melial being at the time under butwara ; that by virtue 
of his purchase plaintiff obtained ^wssession, with exception of the 
following land, viz, in 


Mouzah Gurchli, 
D. 1-9-1-2, 
Mouzah Naekheen. 
K. 2., 6 gds.. 


Mouzah Ikoolkool 
. K. 4-4-2, 
Total of 
D. 1-15-12, 


of which 14 k., 9 gds., 2 c., arc the property of other shai’eholdcrs, 
leaving 1 d., 1 k., 2 gds., 2 d., the subject of the present suit 
The defendants, Fuzl Ali, x\man AH, Munnoo, Ruhmut Ali, and 
Abdool M ujecd, claimed the land as their hereditary lokhirayrfcnure. 
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stated that they were entitled to 4 droons, and had always had pos- 
session. 

The other defendants did not appeal* in court 

The principal sudder ameen dismissed the suit, observing that the 
minhae papers since 1132 M. S, proved the tenure to have beexfin 
possession of defendants, and that the present measurement jpapinrs 
were not complete. 

The plaintiif appealed. He stated that the minhae papers referred 
to 2 d. 1 k. of land in mouzah Naekheen, which he admitted to be 
the property of defendants ; that from ignorance of his rights short- 
ly after taking possession, he had been unable either in his plaint or 
rejoinder, to describe exactly the land to which the minhae papers 
referred, which error he now corrected. 

The additional judge, Mr. Money, decreed the case to appellants, 
considering that the land belonging to defendants was situated in 
mouzah Naekheen only, which village was proved to have first con- 
sisted of 3 d. 5 k. 1 g. of land, and after deduction of d. 2-1, the 
lakliiraj of defendants of 6 d. 4 k. 1 g. 

The Sudder Court was then appealed to, and in consequence of no 
report having been called for from the collector under Section 30, 
Regulation 11. 1819, and Construction No. 981, the case was 
remanded to the zillah judge. 

From the collector’s report, dated 18th April 1848, little could be 
learned. It stated that 2 d. 1 k. were separated from the estate in 
1132, and that it appeared from an order of the additional collec- 
tor’s, dated 1st March 1845, that of this d. 1-13-1 had been given to 
other parties ; that, according to present measurement, 2d. Ik. 
w^ere lakhiraj, but no particulars could be given. 

An ameen was then deputed to the spot His report is very full, 
and altogetlier in favor of the plaintiff'. The report states that 
besides their lakhiraj land the defendants had a talook of 1 d. 15 k. 
3 gs. 2 d., situated in three different villages, Gurehli, Ikoolkool, 
and Naekheen, in turuff Sumbhooram Canoongoe, and that for this 
tenure they always paid rent to the former proprietors. The num- 
bers of the daghs of which the lakhiraj tenure and the talooks con- 
sist are given in the report. 

Aman Allee, one of the defendants, alone questioned the correct- 
ness of the ameen’s report 

Judgment. 

The point for decision is whether the land claimed by plain- 
tiff is or is not the rent-free, or part of the rent-free tenure 
of the defendants. In 1126 M. S. mouzah Naekheen was 
found on measurement to consist of 8 d. 5 k. 1 g. of land, and 
in 1132 2 d. 1 k. were separated and deducted as a rent-free 
tenure, and tlie mouzah consisted thenceforth of 6 d. i h I fr 
The minhae of 2 d. 1 k. can be traced down to the present time. 
Thosf^last measurement by Government showed d. 2-1 in mouzah 

16 
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Naekhecn in possession of defendants, with exception of 7 k. 
1 g. 3 c. waste. On the 16th November 1838, mouzah Naekhecn 
was ordered to be settled 6 d. 4 k. with Mohan Lall, the plaintiff 
in this suit, and 2 d. 1 k. with the parties in possession. No men- 
tion is made of imy rent-free or minnae litnd in any villages of the 
turuff except mouzah Naekheen. The only document tendered by 
the defendants is a sunnud dated 5th Jaloos, signed byNezamal Deen, 
for 1 droon shakee, and on the back is a note of the villages in which 
the land is situated ; but this sunnud has never been registered, nor 
does it appear to have ever before been presented to any authority. 
The defendants have totally failed to prove possession of any lakhiraj 
land except the 2 d. 1 k. in mouzah Naekhecn ; nor in the various 
chittas and documents filed with the misl can traces of such other 
tenure or rent-free land in mouzah Gurehli and Ikoolkool be found. 
I decree the case to the appellant, with wassilat at the rate of 2 ru|)ec3 
per kanee on the hasila land (7 k. 8 g. 2 c.,) with interest to the 
date on which he may obtain possession. 


The 29th May 1850. 

No. 8 of 1849. 

Regular Appeal from the decieion of Moulvee Ashruff Alee Khan, Prin- 
cipal Sadder Ameen, dated 5 th July 1849 . 

Jyegopal Dutt, and after his death, Bishnoo Preya, his widow, 
(Plaintiff,) Appellant, 
tersua 

Musst Radishree, widow of Hur Chunder Chowdry, deceased, 
(Defendant,) Respondent. 

This suit was instituted on the 15th July 1847,for revenue of Sicca 
rupees 432-3-9-2, and interest 271-1-2-2, total Sicca rupees 703, 
annas 4, gundahs 2, cowries 2, Company’s rupees 750-2, balance of 
account. 

The plaint sets forth that the defendant had, on the 2nd Poos 1 1 96, 
(1834 A. D.,) granted to plaintiff a lease of certain lands, the proper- 
ty of her late husband, for 8 years from 1196 to 1203 M. S.; that 
tne conditions of the lease were, that the plaintiff should advance 
750 rupees for payment of the deceased husband’s debts, and that 
he should be put in possession of the lands on engaging to pay the 
Government revenue, 97 rupees, 12 annas, 13 gundahs, expenses of 
collection, and a small allowance to the widow, and that the net col- 
lections from the estate should be applied to the liquidation of the 
advance, 750 rupees; that at the end of the lease a settlement of ac- 
counts should take place and any balance adjusted. The defendant 
engaged that the collections should be equal to the amount specified 
in a towzee delivered to plaintiff, and held herself responsible fair loss 
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by death or insolvency of ryuts, assessment of rent-free land by 
Government, &c. The plaint then set forth that plaintiff had been 
unable to obtain more than partial possession of the estate ; that one 
portion of it had through connivance and neglect of defendant been 
sold for arrears of Government revenue, and purchased by herself 
benamee ; and that in consequence the sum sued for now remains 
due. 

The defendant admitted the lease and advance of money, but 
stated that plaintiff had held possession of the entii'e estate, and that 
the land which had been sold by the Collector had been sold through 
neglect of plaintiff himself. Construction No. 898 was quoted as a bar 
to the present action. 

The principal sudder amccn at first nonsuited the case, which 
was restored to the file by the judge and afterwards dismissed it, 
considering that the plaintiff had not made out that he had had but 
partial possession of the land. In appeal, the plaintiff repeats his 
allegations. 

Judgment. 

According to the agreement between plaintiff and defendant, the 
accounts ought to have been settled in 1203 M. S. This had not 
been done. The plaintiff claims Company’s rupees 750-2, which is 
evidently, from compound interest having been charged, more than 
he is entitled to. On the 19th January 1849, the principal sud- 
der ameen ordered the defendant to file her proofs, which she did 
not do, and the principal sudder ameen dismissed the case in July 
following. 

I consider the plaintiff entitled to a settlement of his account with 
the defendants, and 1 therefore remand the case to the lower court 
in order that, if after examination any balance of account may be 
found due to him, it may be awarded. 
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Present : M. S. GILMORE, Esq., Judge. 

The 1st May 1850. 

No. 23 of 1850. 

Appeal from the decision of Mahomed Arshud, Moonsiff of Kendraparah^ 
dated ^th February 1850 . 

Ram Chundcr Booya Rah Baireegunjiin Mahapater, (Defendant,) 

Apjjellant, 

eereue 

Kumul Lochun I^atsahanee, (Plaintiff,) Respondent. 

Claim, rupees 138-1-7, principal and interest of a ti|musook, dated 
7tli Jyte 1253 U. 

The plaintiff stated that, on the date above named, the defendant 
borrowed from him the sum of rupees 100, to pay the arrears of 
revenue for which mouzah Soureah was advertised for sale, and 
executed the tumusook, pledging a 1 anna kismutof the said mouzah 
as security for its repayment in two months ; but as the defendant 
had failed to comply with its conditions, he had brought the pre- 
sent action against him. 

The defendant admitted borrowing the money and executing the 
bond, but alleged that on fifteen different occasions during the years 
1254 and 1256, he had repaid to the plaintifiT the sum of rupees 81-5, 
for which he refused to give him credit, and had sued for the whole 
amount. • 

The plaintiff denied the defendant's allegation regarding the pay- 
ments. And the moonsiff, on the grounds that the defendant had failed 
to adduce any proof whatever in support of his*assertion, and accord- 
ing to the conditions of the bond all payments made were to be 
endorsed on the back of it, decreed the claim in full, with costs. 

Against the above decision the defendant appeals, stating that his 
vakeel colluded with the plaintiff, and gave him no intimation that 
his proofs had been called for ; but with reference to his answer filed 
before the lower court, I consider this plea altogether untenable, 
and that the decision of the moonsiff is perfectly correct. It is 
therefore, ordered, that the same be confirmed, and that the appeal 
be dismissed, without serving notice on the respondent 
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Tue IsT May 1850. 

No. 27 of 1850. 

Appeal from the decieion of Mahomed Arshud, Moonsif of Kendraparah, 
dated 18^A February 1850. 

Ram Chander Booya Rah Bairee^njun Mahapater, (Defendant,) 

Appellant, 

versus 

Poorsuttum Samul, (Flidntiff,) Respondent. 

Claim, rupees 103-7-5, principal and interest of a tumusook, 
dated 27th Bysack 1256 U. 

The plaintiff stated that, on the date in question, die defendant 
borrowed the sum of rupees 101 from him, promising to repay the 
same in two months, ana executed the bond, pledging as security 
for the fulfilment of its conditions, a 1 anna kisniut of mouzah 
Soureah. 

The defendant denied the claim in toto, and stated that, in con- 
sequence of mouzah Soureah having been advertised for sale in 
execution of a decree, at the suit of the guardian of the children 
of the late Subulchunder Bose, on the date preceding that of the 
bond filed by the plaintiff, he took rupees 70 to the moonsiff of Cut- 
tack^ and applied ror a month’s time to pay up the balance due ; but 
the said moonsiff told him to pay the full amount into the court of 
the moonsiff of Kendraparah, who was to hold the sale the following 
day ; and he then went to Kumul Lochun Patsahanee, and asked 
him for the loan of rupees 60, and he sent his son to Kendraparah, 
telling him to advance the money on his (the defendant’s) furnish- 
ing security ; but on arriving at Kendraparah, he (the defendant) 
procured tne requisite loan without giving security, and there was 
therefore no necessity for his borrowing from the plaintiff ; and if 
the plaintiff’s sons, Muddun Soondur liai and Kissub Samul, were 
examined, the falseness of the plaintiff'’3 statement and the correct- 
ness of his would be nmnifest 

The moonsiff Jield that the execution of the bond on tlie part of 
the defendant, who had failed to adduce any proof whatever in sup- 
port of his defence, whs dul^ proved by the attesting witnesses, and 
accordingly decreed the plaintifTs claim, with costs. 

In appeal, the defendant states that he was in attendance at the 
court of the principal sadder amecn at the time the moonsiff called 
for his proofs, and his vakeel gave him no intimation of the same, 
and he was consequently unable to file any. But as upwards of 
two months elapsed between the date of the decree, and the time 
when the proofs were called for, I consider his objections inadmis- 
sible, and that the decision of the moonsiff is perfectly correct It is 
therefore, ordered, that the appeal be dismissed, and the decision 
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of tlie lower court affirmed, without serving notice on the re- 
spondent. 


The 2nd May 1850. 

No. 3 of 1850. 

Appeal from the decision of Tarrakaunth Bidya Sayur, Principal Sadder 
Ameen of Cuttack^ dated 2Sth December 1849. 

Ram Locliun Pal, (Plaintiff,) Appellant, 

versus 

Kishen Pershad Banoorjea alias Bundagatty, (Defendant,) 
Respondent 

(Joy Gopal Banoorjea, first Mozahim, and Sreenath Mullick, second 
Mozahiin, in the court of first instance.) 

Claim, possession of talook Daoondah, pergunnah Kumardachour, 
under a foreclosed deed of mortgage, dated 27th Aughun 1253 U., 
corresponding with 11th December 1845, with wassilat and interest 
from date of plaint Suit laid at rupees 1,078-0-10. 

The plaintiff* stated that, on the 22nd Phalgoon 1252 U., corres- 
ponding with the 3rd March 1845, the defendant mortgaged to him 
the whole of his estate, talook Daoondah, in consideration of a loan 
of rupees 3,001, which sum he paid to the defendant in bank notes, 
minus 1 rupee cash, as detailed in the deed of mortgage, the condi- 
tions of which were that the money w^as to be repaid in nine months, 
or the estate was to become his property. But at the end of the 
stipulated period, the defendant, after paying the interest on the first 
bond, persuaded him to advance a further sum of rupees 2,000, 
(which was likewise paid in bank notes,) on the mortgage of the 
aforesaid estate, and executed a fresh deed, dated 27th Aughun 1253 
U. for the total amount of rupees 5,001, payaj)le in six months, and 
caused the same to be registered. And it was further provided in 
the deed of mortgage, that if he, the plaintiff, waS unable to get 
possession of Daoondah in consequence of there being any other 
claims against it, he might claim an equivalent portion of the de- 
fendant’s share of talook Baleesettee, in the Midnapore district. 
And as the defendant failed to perform his agreement, he petitioned 
the court under Section 7, Reflation XVII. 1806, to render 
the sale absolute ; and as the demndant had neglected to pay the 
money within the time allowed by law, though he had granted his 
receipt for the notice of foreclosure served on him, he prayed that 
he might be put in possession, &c. 

Kishen Pershad Banoorjea, defendant, contended that the docu- 
ment executed by him was not a bai^biUtoafah kubalah, or condi- 
tional deed of sale ; and stated that as it was provided in the deed 
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executed by liim, that if he sold or mortgaged talook Daoondah, the 
plaintiff was entitled to an equivalent portion of his share of Balee- 
settee, he should have sued for possession of it, as he, the defendant, 
had pledged Daoondah as security for Sree Nurain Mullick, nazir 
of the magistrate’s court at Midnapore. He also disclaimed his 
receipt filed in the foreclosure case, and denied hping received the 
full amount represented in the bond. 

Joy Gopal Banoorjea, ^rst mozaMm, stated that tlie property did 
not belong solely to the defendant, who is his uncle, but that it was 
the property of Ram Doolal Banoorjea, his grandfather, and he was 
in consequence entitled to a share. Also that, during his minority, 
the defendant willi the consent of his ( the mozahim's ) mother, had 
pledged the property as security for the Midnapore nazir. And the 
defendant with his mumooree, or consent, had mortgaged another 
property jointly belonging to them. 

Sreenarain Mullick, second mozahim, filed a petition of objection, 
stating that the property in dispute was mortgaged by the defen- 
dant, who was his security to the magistrate of Midnapore, and 
could not in consequence bo sold. 

The plaintiff, in reply to the objection advanced respecting the 
property having been pledged as security for Sree Nurain Mullick, 
alleged that he had been dismissed from the office of nazir, and 
that there was no demand against the nazir, but if there had been, 
he would have satisfied it 

The principal sudder ameen held that the execution of the deed 
of mortgage, as well as the receipt for the notice of foreclosure on 
the ]>art of the defendant, was fully established ; but stated that the 
plaintiff’s claim could not be decreed, because the defendant and the 
Jirst mozahim lived together, and were the son and grandson of 
Ram Dool^i Banoorjea, from which circumstance he was induced to 
believe the witnesses of the defendant, who stated that the property 
was acquired • by Ram Doolal Banoorjea, in preference to the wit- 
nesses of the plaintiff, who deposed that the contrary was the case ; 
and although he recorded his opinion, that he entertained strong 
suspicion that there was collusion between the defendant and his 
nephew the Jirst mozahim, he dismissed the claim, aud held each 
party responsible for his own costs. 

Against the above decision the plaintiff appeals, asserting that the 
mozahim Joy Gopal Banoorjea had not established his claim to 
share in the property. 

Judgment. 

The principal sudder ameen admits ‘that it is fully established, 
that the defendant Kishen Pershad Banoorjea executed the kuballa, 
and granted his receipt for the notice served on him under Section 
7, Regulation XVII. 1806, prior to the foreclosure of the mort- 
gage ; and there cannot exist the slightest doubt on the subject 
Moreover the two kuballas, dated the 22nd Phalgoon 125>2.apd 27th 
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Aughun 1253 U. respectively, corresponding with the 3rd March 
and 11th December 1845, were both registered by the register of 
the district in which the property is situated, and on both of the 
kuballas is endorsed a memorandum attested by the register that 
Kishen Pershad Banoorjea in proprid persond presented the docu- 
ments for registry. And whereas the mozahim^ Joy Gopal Banoor- 
jea, failed to file a single document to show that he had any right or 
interest in the property in dispute, or that he ever, on any previous 
occasion advanced a claim to a share in it, it is distinctly stated in 
the two kuballas that it was the sole property of Kishen Pershad 
Banoorjea ; and the setdement roobakaree, dated 25th March 1844, 
the kubooleut executed by Kishen Pershad Banoorjea of the 25th 
February 1845, and the kanoongoe’s report, dated 25th January 
1847, in every respect corroborate those documents; and the docu- 
ments filed by Joy Gopal Banoorjea, instead of establishing his claim, 
tend to prove that the property belonged to Kishen Pershad Banoor- 
jea ; for the mozahim having countersigned the kuballas relating to 
the sale and mortgage of other ijmalee properties, belonging to him 
and Kishen PersTiad, he would likewise have countersigned the 
kuballas relating to talook Daoondah, executed in favor of the 
plaintiff, if he possessed any right or interest therein. And as the 
plaintiff* did not sue Joy Gopl Banoorjea in the first instance, and ho 
has in no way established his right to oppose the plaintiff*’s claim, it 
is not, in my opinion, necessary that he should include him among 
the respondents. I therefore decree the appeal, and reverse the de- 
cision of the principal sudder ameen, and further direct that copy 
of this decree be forwarded to the revenue authorities, with instruo 
tions to record the appcllaut as the proprietor of talook Daoondah 
in place of Kishen Pershad Banoorjea respondent. 

The 2nd May 1850. 

No. 8 of 1850. 

Appeal from the decision of Tarahaunth Bidya Sagxir^ Principal Sudder 
Ameen of Cuttack^ dated 2bth February 1850. 

Chowdhry Mahadeb Das and Sopbudra Dey, mother and guardian 
of Kanoochurn Das, adopted son of Basoodeb Das, deceased, 
(Defendants,) Appellants, 

versus 

Aruth Sasmul, (Plaintiff,) Respondent 

Claim, possession on 8 annas share of talook Mudoopore, and 
a 2 annas share of certain khurreedagee bazee asamee lands, with 
wassilat from the date of plaint Suit instituted in June 1846, and 
laid at rupees 588-13-5-16. 
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The whole of the particulars relating to this case will be found 
recorded in pages 123 to 127, of the Cuttack reports for November 
1849, on the 10th of which month I reversed the judgment of the 
lower court, declaring that the fact of the defendants having dispos- 
sessed the plaintiff from or sued him for the rent of 6 beegahs, 
12 goonths, 8 biswas of land, which, it was stipulated under a 
safeenamah and razeenamah (respectively executed by the plaintiff^ 
and Pindakee Chowdhry, the father of the defendant, Hurram Chow- 
dhry,and filed in suit No. 11031, in the court of the kazee adawlut) 
the plaintiff should hold free from the payment of rent, had not been 
proved, and directed the principal sudder ameen to investigate and 
decide whether the claim of the plaintiff* (for the institution of 
which the conditions of the said safeenamah and razeenamah provid- 
ed, in the event of his being disturbed in the possession of the afore- 
named parcel of land,) to a share of the property sued for, was well 
founded or not. It is therefore only necessary to state in this place, 
that the fact of defendants having dispossessed the plaintiff* from 
his rent-free land, by collecting rent on account of it, having been 
held by the decree of this court to be established, the principal sudder 
ameen, on re-investigation, in like manner held that there was no 
doubt that the plaintiff originally had a right to a share in the pro- 
perty, as the descendant of the adopted son of the former proprietor, 
Dytarry Chowdhry ; and after calling for a bywasta from the law 
pundit, as to the extent of the rights of an adopted son, of a person 
who had another son, a legal heir of his own body, he, in conformity 
with the pundit’s exposition of the law, adjudged to the plaintiff one- 
fourth of the property, wdiich belonged to Dytarry Chowdhry, toge- 
ther with a proportionate amount of costs, and wassilat to be here- 
after ascertained. 

Against the above decision the defendants now appeal, merely 
asserting that they did not dispossess, or sue the plaintiff*, for the 
rent of the land referred to in the safeenamah and razeenamah^ filed 
in case No. 11031 of 1828 ; and that the land for the rent of which 
they sued was paie bind. They do not attempt to deny that the 
plaintiff’s father was the adopted son of Dytarry Chowdhry, to whom 
the property ift dispute formerly belonged. And as the question of 
the defendants having collected the rent of the land, which the 
plaintiff* was to have held rent-free, was carefully investigated, and 
finally disposed of by this court on the 10th of November last, 
and no appeal was preferred from that decision, that plea is not 
now open to further discussion. I moreover see no cause at 
present, to think differently to what I did on that occasion respect- 
ing it. It is therefore ordered, that the decision of the principal 
sudder ameen be affirmed, and that the appeal be dismissed without 
serving notice on the respondent. 
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The 7th Mat 1850. 

No. 13 of 1850. 

Appeal from the decision of Moonshee Gurriboollak, Moonsiff of 
Balasore, dated 5th January 1850 . " 

Sham Clmm Dey, (Plaintiff,) Appellant, 
versus 

Ruggoonatli Pershad Dey, (Defendant,) Respondent. 

(Chowdhry Gourmohun Das, mozahim in the original suit.) 

Claim, rupees 266-4-11, principal and interest of a mortgage 
bond, dated 25th Bhadoon 12.54 U. 

Plaintiff stated that, on the date of the bond, the defendant, 
Ruggoonath Pershad Dey, borrowed from him the sum of rupees 
221, promising to repay the same in one year, and pledged certain 
buildings, and the land on which they were erected, as security 
for his doing so ; but he had neglected to fulfil his engagement, and' 
he in consequence sued. 

Ruggoonath Pershad Dey, defendant, replied that when Chowdhry 
Gnnga Pershad Das took out execution of a decree against his 
uncle, Gourmohun Das, he sold the property’ in question to him, 
the defendant, for the sura of rupees 200, and, being unable to pay 
the purchase money, he executed the mortgage bond filed by the 
plaintiff, and caused it to be registered ; but the plaintiff never paid 
him the money, and he was about to complain against him in the 
foujdaree court, for the detention of the tumusook, when he was 
taken ill, and had not yet recovered. He also stated that, if the 
plaintiff would make oath before the Jharissur Mahadcb, that ho 
gave him the money, ho would repay it. 

The plaintiff replied that the defendant took the money in the 
presence of the register of deeds. 

Chowdry Gourmohun Das presented a petition of objection to 
the same effect as the answer put in by his nephew, the defendant, 
and stated that the houses and land were his, ^nd wore in his 
possession, the defendant having been unable to pay him for 
them. * 

Two of the witnesses to the tumusook deposed to its execution 
on the part of the defendant, but stated that they did not see the 
money paid to him ; one said that the defendant told him that he 
had received it, and the other said that the plaintiff promised to 
deliver it after the tumusook was registered ; and the third person, 
who attested the document, being the defendant’s uncle, Chowdhry 
Gourmohun Das (the mozahim,) the plaintiff did not cause his 
evidence to be taken before the lower court, and the moonsiff in 
consequence dismissed the claim. 
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Judgment. 

Neither the defendant nor the mozahim denies the execution of 
the deed, and it is distinctly recorded therein, that the defendant 
had received payment of tne full amount ; and the document was 
registered in the office of register of deeds by Buggoonath Pershad 
Dey in person ; thm’efore, his subsequent denial regarding the receipt 
of the money can have no weight And if there was any truth in 
his staftement relative to the plaintiff’s reusing to pay the money or 
return the tumusook, he womd have represented the circumstance 
to some of the courts; or if he had been ill, as is alleged, Gour- 
mohun Das, his uncle, who is the real owner of the houses and 
land, would have complained. And if documents duly registered 
by the contracting parties are to be set aside, whenever the wit- 
nesses to the documents can be bought over to depose that the con- 
sideration, for which they were executed, was not paid, there would 
be no advantage whatever in registering. It is therefore ordered, 
that the appeal be decreed, and the decision of the moonsiff 
reversed. 

The respondent will pay the appellant’s costs in both courts, with 
interest to date of payment. 

The Sth May 1850. * 

No. 16 of 1850. 

Appeal from the decision of Moheschunder Roy, Moonsiff of Dhumnayur,- 
dated I Ith January 1850. 

Chaitun Pershad Sein, (Defendant,) Appellant, 
versus 

Gunputtce Sahoo, (Plaintiff,) Respondent. 

Claim, rupees 23-1-0-9 krants, principal and interest of a tumu- 
sook, dated 13th Maugh 1252 U. 

The plaintiff stated that the defendant borrowed the sum of 
rupees 15 from his uncle, Abheeram Sahoo, on the security of 
Lokenath Das, and executed the bond under which he claimed ; his 
uncle having s^cc demised, leaving him his heir. 

The defendant denied either borrowing the money or executing 
the bond, and stated'that, on the occasion of his marriage, requiring 
some cloth, he, on the 18th Maugh 1252, got 7 rupees’ worthforhim- 
self, and a similar quantity for Lokenath Das, from the plaintiff’s 
uncle, who entered the purchases in his khatta-buhee, in tlieir re- 
spective names ; that he (defendant) paid rupees 6, on different occa- 
sions, and subsequently pledged a bunat, or woollen cloth, and some 
other articles for the loan of rupees 7, inclusive of the 1 rupee due 
by him for the cloth above referred to ; but he only received rupees 
3 out of the said sum from the plaintifTs uncle, who said he would 
give the remainder through the malzamin Lokenath Das, but never 
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did so, and he revised to return the articles pledged by defendant 
until Lokenath Das paid for the cloth purchased from him ; and 
on defendant telling Lokenath Das to pay the same, and procure 
the release of his goods, he instigated the plaintiff to institute the 
present false suit against him. 

Lokenath Das, the alleged security of Ohaitan Pershad, the plain- 
tiff, acknowledged judgment. 

The plaintiff replied that the defendant borrowed rupees 13 from 
his unde, in addition to the amount sued for, and pledged the wool- 
len cloth and other articles as security for the repayment of the said 
sum, and that he had repaid no part of the first loan. He also 
stated that the defendant could write Persian and Bengalee, as well 
as Ooriah, and he had through artifice attested the bond in Ooriah. 

The defendant, in his rejoinder, denied borrowing rupees 13 from 
the plaintiff when he pledged his bunat, ^c., and stated that it was 
not customary for Bengalee kilists to sign their names in Ooriah, 
they always signed their names in Persian, and that he attested the 
the khatta^buhee belonging to the plaintiff^s uncle in Persian, and, 
that he was in the h^it of writing his name in that character, 
would be seen on a reference to other documents attested by him. 

The moonsiff held that the execution of the bond was proved from 
the evidence of the attesting witnesses, and the fact of the amount 
of the loan being entered in the plaintiff’s yad-dasht bhatta-buhee ; for 
although it appeared from Bhagbut Hurrichundun’s decree case, 
that Narain Singh, one of the said witnesses, was deputed at the time 
the document is alleged to have been written to mouzah Phulpore, 
it was not certain that ho was really there, and he decreed accord- 
ingly. 

Against the above decision defendant appeals, stating that the 
witness, Narain Singh, who is said to have witnessed the bond, was, 
at the time it is alleged to have been written, absent at another place, 
and that the khatta-buh$e was a forgery, &c. 

Judgment. 

• 

It is quite evident from the dccreejaree case filed in the moonsifiP’s 
court, in which Bhugbut Hurrichundun was petitidner, that Narain 
Singh, one of tlie witnesses, who is said to have attested the bond, was 
not at Probakurpore on the date that the bond is alleged to have 
been written, but tliat he was deputed by the court with another 
peadah on the 26th Poose to cut and store some attached grain at 
mouzah Phulpore, and on the 14th of Maugh, the day succeeding 
the date of the bond, the chowkeedar of the said village took charge 
of the attached grain from the two peadahs, and granted his receipt 
for the same. And it is equally clear that the entry of the debt in 
the plaintiff’s hhatta-huhee, or memorandum book, is false, and has 
been made solely for the purpose of supporting the present claim, for 
on the same leaf (talputtroo) preceding the entry in question, arc 
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entered certain sums advanced to Eassee Puttoo and Bidia Sahpo, 
under dates 7th and 15th Sawun, the same being of six months later 
date than the loan alleged to have been made to the defendant 
Besides which it appears from the records of the present case that 
the defendant is in Ine habit of writing his name in Persian, and the 
name of the defendant attached to the bond is in Ooriah. 

' Under those circumstances, I entirely distrust the genuineness 
of the bond, and accordingly decree the appeal, and reverse the deci- 
sion of the moonsiif. The respondent will pay the appellant’s costs 
in both courts, with interest 

- The 11th MkH 1850. 

, No. 5 of 1850. 

Appeal from the decision of Tarrahaunth Bidya Sagur, Principal Sadder 
Ameen of Cuttack, dated 16M November 1849. 

Eishen Pershad Samul, brother of Gooroo Pershad Mungi’aj, (one of 
the Defendants,) Appellant, 

versus 

Neclmadhub Palit, (Plaintiff,) Respondent 

Claim, rupees 634-13-7-10 krants, wassilat of a 6 annas share 
of mouzah Argul, on account of the second 8 puns of 1253, and tlie 
whole 16 puns of 1254 Umlee, with costs, and interest from date of 
decree. 

The plaintiff stated that he purchased a six annas share of mouzah 
Argul, belonging to Soodaumchum Samul, on the 23rd March 1846, 
when it was sold in execution of a decree of court ; and that, both 
before and after he got possession, the defendants, Gooroo Pershad 
Mungraj and Eishen Pershad Samul, the nephews of the late pro- 
prietor, collected the rents of the said shareior the last half of 1253 
and the whole of 125^ U., with the exception of a few rupees, 
which he himself collected from the ryuts ; and that, on his causing 
the property of sbme of the defaulting ryuts to be attached, they dis- 
possessed the peadahsy and instigated other ryuts to state that they 
W paid their rents to Panoo Mhaintee ijaradar. And the said 
defendants, in collusion with Joykishen Roy Bukshee and Bimbadur 
Rae, to whom they made a bemmee transfer of a 7 annas portion of 
their 10 annas share in the mouzah, instituted tluree suits against 
him in the court of the moonsiff at Eendraparah for the aggregate 
sum of rupees 513-1-11-11 krants, alleging that they had paid the 
amount on three different occasions into the collectorate on account 
of his 6 smnas share ; but as it was well known to persons residing 
in the neighbourhood of the property that the defendants had col- 
lected the rents of the said six annas share on account of the last 8 
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puns of 1253, and tlie 16 puns of 1254, he had instituted the pre- 
sent suit for its recovery. 

Joykishen Rae Bukshee denied the correctness of tlie plaintiff’s 
statement, and observed that, as the 10 annas share belonging to 
Gooroo Pershad Mun^aj, o£ which he and Bimbadur Rae made 
a btmA, Jide purchase of 7 annas, which waS duly registered, was in 
no way connected wkh the plaintiff’s six annas, he could not have 
obstructed the plaintiff in collecting his rents,, and he wotdd prove 
that he sued a number of the ' ryuts before the collector and the 
canoongoe, and realized his share of the rent He also remarked 
that ho and Gooroo Pershad Mungraj had paid the revenue of the 

J daintifif’s six, annas share of the mouzah into the collectorate, and, 
or the recovery of the sums paid, three suits had been instituted in 
the court of the moonsiff at Kendraparah, which, on the application 
of the plaintiff, had been removed to the court of the principaLsud- 
der amecn. 

Gooroo Pershad Mungraj, defendant, stated that the plaintiff’s 
claim was entirely false ; that he had not collected the rent of the 
plaintid’s six annas share either on account of 1253 or 1 254 ; but the 
plaintiff had collected it himself, and granted poutees and Inooduns to 
the ryuts through his karpurdaz, and that he had sued some of 
them under Regulations V. 1812 and VIIL 1831 ; and that the 
fact of the plaintiffs being in possession, was evident from the 
petitions filed by him befdre the collector and the magistrate. But, 
after collecting the rent, he failed to pay his share of the revenue 
into the collectorate, and he (defendant,) to save his own property 
from being sold, on three different occasions paid it for him, and 
had instituted suits for the recovery of the sums thus pmd, against 
the plaintiff in the moonsifi’s court at Kendraparah. He also 
denied having granted any ijarah to Panoo Mhaiutee, and stated 
tliat, if Panoo Mhaintee collected the rents from the ryuts, the plain- 
tiff should have sued him. 

Kishen Pershad Saniul denied the claim, and stated that the 
rents of his own share were collected by bis brother Gooroo Per- 
shad, he himself being a minor, and in other rpspects made the 
same answer as his brother. 

The principal sudder ameen, in the first instance, dismissed the 
plaintiff’s claim under i^ctXXIX. 1841, in consequence of his 
having failed to cause the attendance of ryuts before the ameen 
first deputed to enquire into the wassilat ; and a summary appeal 
having been preferred by the plaintiff, in which he advanced certain 
charges against the ameen, Ihe case was remanded in order that 
those charges might be enquired into, and, if true, another ameen 
appointed ; but the principal sudder ameen, having apparently mis- 
understood the order of this court, deputed a second ameen to enquire 
into the wassilat, although the plaintiff failed to adduce any proof in 
support of his charges against the one first appointed ; and on his 
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report to the eHect that GKioroo Pershad Mangraj had collected 
rupees 717-0-7-15^ krants in excess of his omn share of the rent for 
1253 and 1254 U., the principal sadder ameen, after dednctbg the 
sum of rupees 467-1-8-11 krants, reported by the collectorate mo- 
lia6z to have been paid into the treasury by the defendant on ac- 
count of plaintiff’s six annas share, decreed the balance, viz. rupees 
249-6-11-4^, together with a proportionate amount of costs against 
Gooroo Pershad Mungraj, and his brother in favor of the plaintiff, 
ahd directed him (the plaintiff) to pay the costs of the other defend- 
ants ; his claim against them not having l^n established. 

Judgment. 

It is not asserted by the plaintiff (respondent) that ho was dispos- 
sessed foom the property on account of which he claims the wassilat, 
neither has he sued for possession ; on the contrary it is quite evi- 
dent from the fact of his having sued some of the ryuts under Regu- 
lations V. 1812 and Vlll. 1831, that he was in possession, and 
had other ryuts been ih arrears he should in like manner have sued 
them ; at all events, if he neglected the ordinary means of realizing 
his share’ of the rent, he has himself alone to blame. I am moreover 
of opinion that he did realize the rent of his share, and that he 
merely instituted the present suit to dispossess the appellant and his 
brother, by forcing the sale of their share of the property, as 
well as to defraud them of the sura of rupees 467, more or 
less, which they had paid into the collectorate on three different 
occasions on account of the revenue of the respondent’s shore, 
which he purposely withheld from a similar motive, and for the re- 
covery of which tlie appellant’s brother had instituted three separate 
suits in the moonsifTs court at Kendraparah, before the petition of 
plaint was filed by the respondent. But whether the above opinion 
is well founded or not, the decision of the principal sndder ameen, 
which is entirely based on the ameen’s enquiry, relative to the col- 
lections made by the defendant on account of 1253 and 1254, (which 
was conducted in their* absence), cannot be upheld, because it is not 
borne out by thp records of the case. Ror instance, the ameen him- 
self reports that the receipts, or poutees, on which his calculation is 
founded, do not specify on account of what share of the property 
they were granted; and his return showing that the defendants col- 
lected- rupees 71 7-0-7-15 in excess of their share of the rent of 
1253 and 1254 U., is based on an estimated mofussil jumraa of 
rupees 2,697 ; whereas the plmntiff himself filed accounts before the 
lower court, showing the mofussil jumma of those years to have 
amounted to rupees 4,003, and according to the latter estimate the 
share of the defendants amounted to ri^es 2,729, in place of rupees 
1,944, as per the ameen’s statement Consequently, instead of hav- 
ing collected rupees 717-0-7-15^, in excess of what they were enti- 
tled to, they collected rupees 340 less; and out of the sum of rupees 
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2,3 9O3 which the ameen reported had been collected by the defen- 
dants, the rjuts only produced receipts for rupees 537^ leaving the 
large balance of rupees 1,853 unsupported oy any trustworthy 
proof. It, moreover, appears from the principal sudder ameen’s roo- 
bakaree of the 16th November 1849, that the plaintiff withdrew his 
claim against Joykishen Rae Bukshoe and Bimbadur Rae, merely 
because the ryuts had not deposed that they were in possession, not- 
withstanding he previously alleged that they, in collusion with the 
other defendants, defrauded him of his rents, and they filed a kubal- 
la, dated 24th Poos 1254, in proof of their having purchased 
7 annas of the 10 annas kismut, belonging to the appelant and his 
brother. 

As regards the respondent’s plea, that the appeal is inadmissible, 
because the appellant did not make objection to the second ameen’s 
estimate before the lower court, I consider it altogether untenable, 
for the appellant and his brother defended the suit in the first in- 
stance, and when the respondent appealed against the order of the 
principal sudder ameen dismissing his claim, because he omitted to 
cause the attendance of the ryuta before the ameen to prove his 
claim, I remanded the case to the principal sudder ameen to ascer- 
tain whether certain charges preferred by the respondent against 
the ameen were well founded or not, and, if so, to depute ano- 
ther ameen, notwithstanding the respondent had preferred no 
objections before the lower court; and as it appears the respon- 
dent failed to adduce any proof of his charges before the principal 
sudder ameen, a second ameen should not have been deputed. 

Under the above circumstances, it is hereby ordered that the ap- 
peal be decreed, and that the decision of the principal sudder ameen 
be reversed, and that the expenses of the appellant and his brother 
in both courts be paid by the respondent, with interest to the date 
of liquidation. And as the principal sudder ameen called for the 
three suits instituted by Gooroo Pershad Mungraj, the appellant’s 
brother, in the court of tlie moonsiff at Kendraparali, in order that 
tliey might be investigated along with the pi^psent suit, and after- 
M'^ards dismissed them before this suit was investigated, because the 
plaintiff failed to file his replication and proofs within six weeks; 
and the principal sudder ameen has admitted •the justness of the 
claims by deducting the amount or the greater part of it from the 
counterclaim of the respondent, it is further ordered, that the appel- 
lants be allowed fifteen days to appeal against the orders of dismissal 
passed in those suits, under Construction No. 1048. 
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The 30th May 1850. 

No. 24 of 1860. 

Afipeal from the deeiiiou of Moonahee Mahomed Urthwd, Moontiff of 
Kendraparah, dated 18/A February 1850. 

Tarok Punchanuud Mahissur Das, (Plaintiff,) Appellant, 

versus 

Datt Harry Mhaintec and others, (Defendants,) Respondents. 

Claim, rupees 14-10-6, the value of 42 goons-of bealce dhan, and 
4 bhurruns 79 goons of sanid dhan, the produce of’ 2 heegahs 
6 goonths of land, at the rate of 32 goons per rupee, and 10 annas 
the price of the straw, being the crop of 1256 U., wliich the defen- 
dants had cut and carried away. 

The defendants denied the claim, asserting that the plaintiff had no 
right to tlie land or the crop, which was the property of Dutt Hurry 
Mhaintee defendant, as was fully set forth in their answer to suit 
No. 1 1 9, instituted by the same plaintift* against them on account of 
the crop of 1255 XT. 

The moonsiff, adverting to his decision passed under date the 
9th February (instant) in case No. 119, referred to by the defen- 
dants, wherein ne decreed for the plaintiff, and held that the pur- 
chase of the land on the part of the plmntiff was fully established, 
and that Dutt Hurry Mhaintee had altogether failed to prove his 
alleged purchase, recorded his opinion that it was only necessary 
to decide which of the two parties cultivated the land on account of 
1256; and although the witnesses on either side deposed in favor of 
their respective principals, the moonsiff gave the preference to the 
evidence of the witnesses on the part of the defendants, and held 
that the plaintiff should only have sued for the rent of the land in- 
stead of the value of the crop, and he in consequence dismissed the 
claim, with costs. 

Judgment. 

Since the nHoonsiff, on the 9th February, being the same month 
in which the abova decision was passed, decreed case No. 119, insti- 
tuted by the same plaintiff against the same defendants, under ex- 
actly similar circumstances, for the value of the crop of the same 
laud for 1255, in favor of the plaintiff, on the grounds that he had 
established his right by purchase to tlie land, and his witnesses had 
proved that the defendants had cut the crop which tl>e plaintiff had 
sowed, I am at a loss to understand how the moonsiff should have 
dismissed the plaintiff’s claim in the present instance, and recorded 
his opinion that he should have sued for the rent of the land, and 
not the value of the crop, notwithstanding his witness^ hid depos- 
ed tliat he cultivated the crop which the defendants earned off ; and 
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more especially so as the defendants stated that they had no plea to 
offer in defence of the present action in addition to that which they 
had urged in their juwab in case No. and they had preferred 
no appeal against the moonsifPs decision in the said case. It is there- 
fore orderec^ that the appeal be decreed, and that the decision of the 
moonsiflF be reversed. The respondent will pay the appellant’s ex- 
penses in both courts. 
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Present; F. W. RUSSELL, Esq., Judge. 

The Sth May 1850 . 

Oase No. 290 of 1848. 

Appeal from the deeitio* of Pundit Sreeram Turkolunkar, Head Moonstff 
of Hoogidy, patted on the 25th July 1848. 

Dodeh Manjce, (Defendant,) Appellant, 
vertue 

Joydoyal Misrc, (Plaintiff,) Respondent. 

Claim, for tlio recovery of a sum of money, amounting; to rupees 
twenty-four, annas four, being the amount of cash advanced on 
loan on a bond including interest. 

From the papers in this case, it appears that the defendant took 
up tlic sum of rupees twenty-one, on loan under a bond, dated the 
9th day of Joysteo 1253 B. S., from the plaintiff*, and the interest 
accruing thereon ampunted to rupees four, annas four, thq| making 
a total of rupees twenty-five, annas four, of which amo|^t de- 
fendant repaid only one rupee : on fiulure of repaying thi b^nce, 
the plaintiff has filed this action. 

The defendant, in his answer, denies the debt in Mo, and avers that 
he never had any acquaintance with the plaintiflF, that Ponchoo 
Manjee, Ju^gurnath, ghaut manjec, and Sonatun Manjee and 
others, are his, that to the defendant’s enemies, and that the 
said enemies had from enmiiy caused the •institution of this suit 
through the plaintiff. , 

The moonsiff, considering the demand of the plaintiff’ proved by 
the witnesses who had been produced by the plaintiff, all of whom, 
that is to say, the witnesses produced by the plaintiff, were able to 
read and write, decreed the case ; and the reasons given by the 
moonsiff* for not crediting the evidence of the witnesses examined for 
^e d^endatit, are because these persons are people of low caste and 
ore of the same trade as the defendant. 

It is urged by tho appellant, in his appeal, that the statement 
given by him has been clearly established by the evidence of his 
witnesses, and although there are many discrepancies in the evidence 
of the witnesses produced by the plaintiff, tlie moonsiff had, w'ithout 
taking these points into consideration, unjustly decided the case. 
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The demand of tlie plaintifF lias been cletirlv proved by the evi- 
dence of the witnesses, who are able, to re^ and write ; and with j^e- 
ference to the reasons recorded bj the moonsiif, I consider his deci- 
sion sound and just I therefore reject the objections offered by the 
appellant, and dismiss this appeal. 

Costs of this court are to Ira paid by ^ch party respectively, the 
respondent having aj[^ared unsuiumon^ . ^ 

« — — — t( 

TheS ^Sth Mat 1850. 

Case No. 287 of 184^. 

Appeal from the decision of Baboo Juggohmdoo Banerjee^ late Moonsiff 
of Byedbattee, dated the 2\tt day of July 1848 . 

Goverdhun Adduck, (Defendant,) Appellant, 
vermt 

Sheikh Mumtauz and Sheikh Moonsoff, (Plaintiffs,) and Hur- 
chunderMannah Talookdar, (Defendant,) Respondent^. 

Claim, for. the possession of (maul rent-paying) land, and for the 
recovery of the amount of certain damage sustained from the loss of 
bamboos, laid at Company’s rupees one hundred and thirty-five, 
annas five. 

It appears from the papers in this case that Goverdhun Adduck 
held, in farm four beegahs of garden ^ land containing bamboos, at 
an annual rent of four rupees ; that Goverdhun Adduck aforesaid, on 
the l?th day of Bysack 1241 B. S., sold the . garden in question to 
Sheikh Slioojooddeen, the father of the plaintiffs, for the sum of 
rupees forty-nine ; that the pfeintifis having caused the mutation of 
names in the shcrislita of the zumeendar, continued to pay the 
usual rent; that in consequence of a disagreement with.|;he ijaradar 
since 1253, B. S., regarding mathote, extra assessment, Gover- 
dhun Adduck aforesaid with other defendants had forcibly cut down 
and carried off two hundred and fif^l^ix bamboos on the 25th day 
ofFalgoon 1253 B. £k, and dispossessed the plaintiffs of the land 
in question, in consequence of which the plaintiffs instituted this suit; 

The •defendant, Goverdhun Adduck, in his answer, distiiuctly 
denies the demand of the plaintiffs ; and he states that the rent of the 
land in dispute is twelve rupras, pd which amount of rent has for 
a long time been included in his other jumma, hence the state- 
ment of the plaintiffs that the rent of the land in question is feur 
rupees, is unreasonable ; that the plaintiffs have never been in pos- 
session of the land in dispute ; that the late father of the plaintiffs 
was accustomed to deal in bamboos ; that owing to a disagreement 
between him, Goverdhun Adduck, the defendant, and Sheikh Shooj- 
ooddeen, the late father of the plaintiffs, in the month of Poos 
1253 B. S., regarding the bamboos,’ the plaintiffs in revenge insti- 
tuted this suit on the strength of a fabricated bill of sale. 
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The ansTTor given bjr the defendant^ Harchnnder Matrnah, is in 
support of the preceding defendant. 

The moonsiff, considering the demand of the plaiatiffa proved by 
the evidence of the witnesses adduced bj them as well, as from the 
deed of sale, dakhilla (receipts,) and pottah (lease,) filed by the plain- 
tifis, and the reports of the nazir of the court of the moonsiff, who 
had been deputed to make the local investigation, decreed the case. 

It is urged, in the appeal, that the exhibits filed by the plaintiffs 
are fabricated documents ; Aat in the local investigation made by 
the established ameen, he, the said ameen, reported the rent of the 
land in dispute to be rupees twelve for a long period of time ; to this 
report of the established ameen aforesaid the plaintiffs ofiered no 
objections, notwithstanding which the moonsiff decreed the case on 
a false report of his nazir, who had leagued with the plaintiffs. 

The demand of the plaintifis having been proved by the evidence 
of the witnesses produced by them, as well as b^ the pottah, &c., 
filed by them, 1 consider the decision of the moonsiff just and sound 
in this case. I therefore dismiss this appeal. 

The plaintiffs, respondents, having appeared unsummoned, each 
party are to pay tlieir costs respectively of this court. 


The 8th May 1850. 

Case No. 298 of 1848. 

Appeal from the decinon of Mohumud Alum, Moonsiff of Oolooherea, 
dated the 29tA day of July 1848. 

Jyegeer Mullick, (Defendant,) Appellant, 
versus 

Lootufoolla Mullah, (Plaintiff,) Respondent 

Claim, for the recovery of a sum of money amounting to ru- 
pees fifty-four, annas fi>urtecn^''^ndahs six, cowrees two, being the 
amount of cash advanced on loan on a bond including interest 

From the papers in this case it appears that the plaintiff ad- 
vanced the sum of forty-seven rupees on loan to the demndant on a 
bond, dated the 11th day of Kartick 1253 B. S.*, tlie interest accru- 
ing thereon TOing rupees five, annas two, thus the two items made 
a total of rupees fifty-two, annas two, of which sum the defendant 
paid rupees two, on account of interest, and failing to pay the ba- 
lance, the plaintiff instituted this action against him. 

The defendant distinctly denies the debt, and states that he, the 
defendant, was absent from home and serving in Calcutta on the 
date borne on the face of the bond, as well on tho days previous to 
that date as well as on tho days subsequent to it; that the plaintiff 
has sued him from enmity. 


41 
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The moonsiff, considering the demand of the plaintiff established 
by the evidence ci the witnesses adduced by the smd plaintiff, and 
the defendant having failed to substantiate his objections, decreed 
the case. 

It is urged, in appeal, that the witnesses for the plaintiff have given 
contradictory evidence, and that the witnesses named by the appel- 
lant to corroborate his statement having been enticed away by the 
respondent, he, the appellant, repeatedly solicited the moonsiu by 
petition to make a local investigation in person, the houses of the 
appellant and the respondent being near to the cutchery of the 
moonsiff, and to call for a report from Cazee Moheeooddeen on the 
above point: the moonsiff did not pay any attention to these petitions 
and solicitations, but decided the case against him. 

It is urged by the appellant that the moonsilTs cutchery, being 
very near and close to the residence of both of the parties in this 
case, he, the appellant, had solicited the moonsiff to make the local 
investigation in person and to call for a kyfeeut (report) from the 
Cazee Moheeooddeen, this solicitation appears to me so reasonable 
and proper, that, to have set at rest all objections as well as the 
plea offered by the appellant, the moonsiff oimht to have acceded to 
it, his (the moonsiff’s) not having done so maves, I consider, his 
decision inconiplete. Therefore, I deem it proper and necessary to 
remand this case for the purpose above noticed for re-trial, hence I 
decree the appeal, and reverse the decision passed by the moonsiff 
on the 29th day of July 1848, and direct that the case be remanded 
to the moonsiff, with instructions to restore the case to its original 
number on his file, and, having paid attention to the remarks record- 
ed in this decree, to re-try the case. 

Costs for the present are to be paid by each party respectively 
and ultimately by the losing party. 

The value of the stamp upon the petition of appeal is to be re- 
funded to the appellant. 

^The 8th Mat 1850. 

Case No. 302 of 1848. 

Appeal from the deeieion of Baboo Juggobmdoo Banetjee, Moonsiff of 
Byedbattee, dated the 7th day of Auguet 1848. 

Myzooddeen Ostaghur, (Defendant,) Appellant, 
vereue 

Sheikh Kunnye, (Plaintiff,) Respondent. 

Claim to be tdlowed to perform certain religious rites in an 
asthana (mosque,) laid at Company’s rupees thirty-one, annas thir- 
teen, gundahs six. 

It appears from' the papert in this case that, in the mosque called 
Eannye Dewan Peer’s Asthana, in the village Chattra, the perform- 
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ance of certain religious rites falls to the turn of the plaintiff^ from 
the 1st day to the end of the seventh and a half day of each suc- 
cessive months and that such has been the practice from the time of 
his ancestors : that the defendant^ Myzooddeen Ostaghur^ and others^ 
dispossessed the plaintiff from the performance of the said religious 
rites^ which fell to his (the plaintiflTs) turn, on and for the first seven 
and a half days of the month of Maugh 1253 B. S., in consequence 
of which the plaintiff instituted this suit. 

The defendant, Myzooddeen Ostaghur, in his answer, states that 
Sheikh Kureem, the father of the plaintifi', sold his right to the per- 
formance of the religious rites to him, the defendant, for the sum 
of rupees ninety-three, on the 3rd day of Kartick 1242 B. S., from 
which date he, the defendant, has continued in possession, being a 
period of more than twelve years, &c. 

The answers of the defendants. Sheikh Paunchcowree, Sheikh 
Saboor, Sheikh llusnoo. Sheikh Anil, Sheikh Mootoo, Sheikh Duf^ 
feerooddeen. Sheikh Nuzeem, and Sneikh Gholam, support the plaint. 

The moonsiff, considering the demand of the plaintiff, duly proved 
by the evidence of the witnesses produced by the said plaintiff, and 
rejecting the bill of sale filed by the defendant from its 'suspicious 
appearance, it also is to be seen by the fysallah filed by thj plain- 
tiff' that the father of the plaintiff had died previous to the date 
written on the face of the bill of sale filed by the defendant, he, 
the moonsiff, therefore decreed the case. . 

It is urged, in the appeal, that the witnesses examined for the 
plaintiff are persons of low caste and have given contradictory evi- 
dence, and the moonsiff, without causing the institution of a local 
investigation, unjustly decreed the case. 

After the perusal of all the papers in this case, the demand of the 
respondent appears to mo to have been clearly proved by the evi- 
dence of the witnesses produced by him, the plaintiff* ; moreover, the 
bill of sale filed by the appellant bears so auspicious an appearance 
that I do not believe it to be genuine. Under these circumstances, 
and with reference to the reasons recorded by the moonsiff, I con- 
sider his decision just and sound, therefore I dismiss this appeal, 
with costs. • 
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Tbe 8th Mat 1850. 

Case Na 292 of 1848. 

from the deeiiion of Mohvmd Alum, Movmff of Oolooberea, 
dated the 2Ath day of July 1848. 

Tanicknaath Ghose, (Defendant,) Appellant, 
vereue 

Chuckooram Chatteijee and Madhobchunder Nundee, (Plaintiffs,) 

Respondents. 

Claim, for arrears of rent including the interest, laid at Com- 
pany’s rupees fourteen, annas ten, gundah one. 

It appears from the papers in this case that the plaintiffs declare 
themselves to be the proprietors of a ten annas share of lot Gazee- 
pore, within which the defendant holds eleven cottalis of maul 
(rent-paying) land, at an annual rent of rupees three, gundah one, 
inclusive of the mamooleo (usual) buttah. After deducting the 
sums already paid on account of rent from tlie year 1247 B. S. to 
1253 B. S., an an’ear of rupees thirteen, annas five, gundahs twelve, 
was due by the defendant : on the fiiilure by the said defendant to 
pay the balance, the plaintiff filed this action. 

The defendant, in his answer, .contends that he does not hold any 
rent-paying land in lot Gazeepore, that the one beegah and fifteen 
cottahs of land appertaining to his dwelling house is lakhiraj 
(rent-free) land ; of this, the plaintiffs claim, as maul (rent-paying) 
land, the one beegah which by the measurement of the surveyor 
has been proved to be nine cottahs, fourteen and a half chittacks of 
land attached, to his sudder house, and he, the plaintiff, has falsely 
instituted this suit. 

The moonsiff states that, from the lawazima (village) papers 
filed by the plaintiffs as w'ell as from the evidence of their witnesses, 
the demand of the plaintiffs has been proved, and the defendant 
having failed to produce his witnesdes, notwithstanding they had 
been summoned, and 40 deposit the fees of the ameen deputed to 
make the local pnquiry, he therefore decreed the case. 

It is urged, in the appeal, that the respondent had not filed the 
kubooleut (counterpart) of a lease from the appellant, nor the 
village accounts, to prove that the rent had been paid for the year 
previous to that for which the suit is instituted, in accordance witli 
Construction Na €96, that the land claimed by the plaintiffs as 
maul is the lakhiraj (rent-free) property of toe appellant, who 
had filed his tiddaud, &c., to prove that fact; moreover, at the time 
the land in dispute was being measured by the surveyor, the plain- 
tiffs claimed the land as maul, but, on tne appellant filing a peti- 
tion in the office of Ae deputy collector, the land in question was 
established to be lakhiraj (rent-free) by the decision of tliat officer ; 
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that unless a suit be first instituted to establish the right of proprie- 
torship to the land in question, an action for arrears of rent for the 
said land is inadmissible in a court of justice; that owing to the 
illness of the appellant, he, the appellant, was unable to produce his 
witnesses before the court of the moonsiff, and moreover, the appellant 
being a very poor and humble man and in bad circumstances, he had 
been unable to deposit the usual fees ; but he had solicited the moonsiff 
personally to make the local investigation, to which solicitation he 
had not paid any attention, but unjustly decided the case. 

In order to set at rest all the objections urged by the appellant 
in his oojoohaut, I consider this case should be remanded to the 
moonsiff for re-trial, and therefore I decree the appeal, and reverse 
the decision of the moonsiff, and order that the case be remanded to 
the moonsiff with instructions that he, the moonsiff, restore the case 
to its original number on his file, and, having referred to the remarks 
offered in this decree, to re-try the case. 

Costs are for the present to be paid by each party respectively, 
and ultimately by the losing party. 

The value of the stamp upon the petition of appeal is to be re- 
funded to the appellant 

Tub 8th May 1850. 

Case No. 279 of 1848. 

Appeal from the decision of Baboo Doorgopersaud Ghose, Moonsiff of 
Nyaserai, dated the 8th day of July 1848. 

Juggutthareonee Debea, widow of the late Nursing Deb Roy, 
deceased, and Oomamoee Debea, guardian of Bindoobasinee 
Debea, widow of the late Sectanath Roy, deceased, (Plaintiffs,) 
Appellants, 

versus 

Tareenee Thakooranee, Gourmohun Roy, Kaleepersaud Sircar, and 
Soodebee Dassee, widow of jtlie late Rampersaud Sircar, deceased, 
(Defendants,) Respondents. « 

Claim, for the arrears of rent and for the continuation of its 
former rate, laid at rupees one hundred and seventy-seven, annas 
two, gundahs three, including interest * 

It is set forth in the plaint that Nursing Deb IW, deceased, the 
late husband Of the plaintiff Juggutthareenee, and Seetanauth Roy, 
deceased, the late son of Oomamoee Debea, with the defendant 
Gourmohun Roy, held an ancestral putnee talook in equal moieties, 
being the half or an eight annas share of village Bogan, within the 
pergunnah called Shilampore ; that, on the death of. Nursing Deb 
Roy, the late husband of Juggutthareenee Debea, as well as after 
the demise of the late Seetanauth Roy, the late son of Oomamoee 
Debea, the three parties, that is to say, Juggutthareenee Debea, 
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OoQiamoee Dejbea, and Ooumohun Roy, continued to hold in thoir 
possession the aforesaid talook ; that Kaleepersaud Sircar and Ratnper- 
sand Sircar had farmed fifteen beegahs, seventeen and a half cottahs of 
land within the talook in question, at an annual rent of rupees thirty- 
eight, annas sk, gundahs eight, for a loi^ period, paying tliat rent re- 
gularly ; that the defendant Tareenee I^ooranee, in execution of a 
decree against the above mentioned Kaleepersaud Sircar and Ram- 
persaud Sircar, secretly caused the attachment of the said fifteen bee- 
gahs, seventeen and ahalf cottahs of land,alleging its rent to be rupees 
twenty-five, for the realization of one hundr^ and fifty nine rupees, 
eleven annas, sixteen gundahs, and two cowrees, being the amount of 
the decree and having caused the land to be sold, she, Tareenee Ta- 
kooranee, purchased the said land herself; that having, on the 11th 
day of August 1843, obtained a certificate of the purchase aforesaid, 
she continues in possession oftlie same, in consequence of which the 
plaintiffs sue for the sum of rupees one hundred and seventy-seven, 
annas two, gundahs three, that is to say, on. account of rent allotted 
to their share from Srabun 1250 B. S. to the month of Poos 1254 
B. S., at the rate of twenty-five rupees, nine annas, twelve gun- 


dabs, no 9 12 

Interest on ditto, 28 2 3 

For the establishment of the of rent, 38 6 8 

Total rupees one hundred and seventy-seven, annas 

two, gundahs three, 177 2 3 


The defendant, Tareenee Takooranee, in her answer, states the 
demand of the plaintiff to be false, and that the rent ff the land in 
question is not above rupees twenty-five, had it been thirty-eight 
rupees, annas six, and gundahs eight, the plaintiffs would certainly 
have preferred their claim, at the time the land was attached and 
subsequently sold, &c. 

. The moonsiff states that at the time of the sale the rent was 
stated to be rupees twenty-five, that the plaintiffs offered no objec- 
tion neither previous to nor after the said sale, nor have they filed 
any hubooleut (counterpart deed of lease) to prove the rent 
was thirty-eight rupee!, annas sk, gundahs eight ; that the lawa- 
zima (village papers) filed by the plaintifl^ are written on old paper 
with fresh ink. Under these circumstances the moonsiff decreed the 
case to the extent of' rupees seventy, annas thirteen, gundahs sk, 
cowrees two, against the defendant Tareenee Takooranee. 

It is urged, in appeal, that, although the fact that the rate of the 
rent had been rup^ thirty-eight, annas six, gundahs eight, had 
been clearly established by the lawazima, or village papers, filed by 
the appellants and the sk witnesses produced by wem, nevertheless 
the moonsiff had unjustly decreed the case, fixing the rent at rupees 
twenty-five. . 

The appellants have not filed the ryot’s hubooleut (counterpart 
of a lease) to prove the fact of the alleged jnmma being rupees 
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thirty^ight, annas six, gundahs eight, and the genuineness of the 
lawazima papers (village accounts) for certain years, filed by the 
appellant, appears very doubtfiiL Under these circumstances, and 
with reference to the.reasons recorded by the moousiff, 1 consider 
tile decision passed by the mdonsiff on the 8 th day of July 1848 in 
this case just and sound ; therefore, rejecting the objections urged by 
the appellant, I dismiss this appeal, with costs. 


The 8th May 1850. 

Case No. 272 of 1848. 

Appeal from the decision of Mohy,mud Tahsannul Ghunnee, Moonsiff 
of Jehanabad, dated the 29 tk day of June 1848. 

Sheikh Busheerooddeen, (Defendant,) AppeUant, 

' versus 

Doorgachom Dutt Talookdar, (Plaintiff,) Respondent 

Claim, for the recovery of the sum of rupees two hundred and 
fifty, being the afiiount of a loan advanced on a kistbundee, or 
an instalment agreement, including interest 

It appears from the papers in this case that the defendant held 
an annual jumma of rupees oq,e hundred and twenty-two, annas 
ten, gundahs fourteen, in the i^ame of. his late father, deceased, 
within thetalook Doyah Kandlia, the property of the plaintiff ; that 
having fallen^nto arrears' and being unable to pay the whole amount, 
that is to say, the sum of rupees two hundred and twenty at once, 
tlie defendant entered into an agreement with the plaintiff to liqui- 
date the total sum by the mouth of Maugh 1255 B. S., giving at the 
same time a kistbundee (deed of instalment,) bearing date the 
18th day of Aughuu 1248 B. S. to the plaintiff to that efiect, that of 
the uistalment, that is to say, the suii^ of one hundred and eighty- 
five rupees, which was according to the agreement to have been 
paid in the month of Maugh 1253 B. S., the defendant could only pay 
a portion, that is to say, he could only pay fupees fifty, and failing 
to pay the balance, that 4s to say, the sum of rupees one hundred 
and thirty-five, the plaintiff instituted a suit for rupees one hundred 
and eiglity-two, annas ten, gundahs sixteen, including interest 
The defendant, in his answer, denies the demand of the plaintiff, and 
avers that he holds fifty-one beegahs of land in the talook aforesaid, 
at the annual rent of one hundrra and fifteen rupees under a perpe- 
tual lease, which rent he regularly paid annually, but having fallen 
into arrears for the rent of the years 1245 B. S. and 1246, the plain- 
tiff sued him under Regulation VIL* 1799. The matter, however, 
was amicably settled between themselves and a balance of rupees 
ninety was struck as admitted against him, the defendant, of which 
balance, that is to say, ninety rupees, he, the defendant^ paid seventy- 
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one rupees^ thirteen annas, and eleven gundalis .to the gomashta 
of the plaintiff up to the yeJr 1251 B. S., obtaiped receipts,' 
and, in fact, the sum now due to the plaintiff amounts to ru^s 
eighteen, annas two, gondaiis nine only; that should the gomashta 
of the plaintiff be summoned to appear and bring tiie lawazima, 
(village accounts,) the truth will be established. 

The moonsiff states, in his decision, that the demand of the plain- 
tiff has been clearly proved by the evidence of the foui: witnesses to 
the deed, wlio are all able to read and write; that the two witnesses 
produced by the defendant are illiterate persons, and they are unable 
to state correctly what were the respective sums which he, the de- 
fendant, had repaid .annually to the plaintiff, therefore no confidence 
could be placed on their testimony, and in consequence the inoon- 
siff decreed Jhe case. 

• It is urg^d, in the appeal, that he, the defendant, had solicited that 
an enquiry might be instituted for the purpose of ascertaining wliat 
was the true rate of the rent for which arrears were due, and for 
which the kis.tbundee deed of instalment had been given, whether at 
the rate of ono hundred and twenty-two rupees, qpnas ten, gnndahs 
fourteen, as declared by the plaintiff, or the rate of one hundred and 
fifteen as declared by the d<ffendant, that the moonsiff had, without 
causing such an investigation to have been made, unjustly decided 
the case. 

The objections raised by the appellant as to no enquiry having 
been instituted regarding the increase or . decrease of the jurama, 
are frivolous, because in the case the point to be decided is the vali- 
dity or otherwise of the deed in question, which has been proved by 
the four witnesses produced by the plaintiff. Under these circum- 
stances, and with reference to the ^oimds recorded by the moonsiff, 

I consider his decision just and sound, and, rejecting the objections 
raised by the appellant, I therefore dismiss the appeal. 

Cost to be paid by each party respectively, the respondent having 
appeared unsummoned. 

• — 

, The Sth May I89O. 

Case No. 291 of 1848. 

Appeal from the decision of Mohumud Alum, Moonsiff of Oolooherea, 
dated the 24 th day of July 1848. 

Sheikh Busheerooddeen, (Defendant,) Appellant, 
versus 

Sheebchnnder Dora^, (Plaintiff,) Respondent. 

Claim, for the recovery of the sum of rupees twenty-three, annas 
two, being the amount of cash advanced on loan on a bond, includ- 
ing interest 
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^ It appeuirs from the pap^ in this case that the defendant receive 
ed the sum of rupees seventeen, on loan*from the plaintiff, on a bond 
bearing date the 22nd day of Joystee 1252 B. S.^ on the condition 
of liquidating' the same, that is to say, the bond for the sum of 
sev^toen ru^s, bearing date the 22nd day of Joystee 1252 B. 
S,, in the following month of Maugh of the s^gae year, that is to 
say, the year 1252 B. S. j the defendant having failed to perform the 
condition of the bond, the plaintiff instituted this suit. 

The defendant appeared by his vakeel, but did not put in any 
answer. 

The moonsiff, considering the demand of the {daintiff proved by 
evidence of the witnesses produced by the said plaintiff, and the fact 
of the defendant not having filed any, answer to the suit, decreed 
the case.' 

It is urged by the appellant that he had delivered a draft of his 
own answer together with the wnkalutnamah to his pleader and 
then went to his own home; but the pleader leagued with the plain- 
tiff and did not file the answer to the plaint, inconsequence of which 
tlie case was decided exparte ,* that he, the appellant, does not know 
any tiling of the respondent’s demand, the respondent having sued 
him, the appellant, from enmity, on the strength of a fabricated 
document. 

From the evidence examined for the respondent, the demand of 
the plaintiff has been proved ; afld if the pleader employed by the 
appellant did not file his, the defendant’s, Answer, having leagued, as 
the appellant avers, with the respondeat, 'the responsibility rests 
with the pleader. Under these circumstances, and having reference 
to the reasons recorded by the moonsiff in his decision in this case, 
I consider the decision of the moonsiff just and^ound, and, rejecting 
the objections of the appellant as frivolous, I” dismiss .this appeal, 
with costs. 


The 8th Mat 1850.^ 

Casq No. 294 of 1848. 

Appeal from the decision of Mohummud Yahsannul 6/mnnee, Moonsiff 
of Jehanabad, dated the 2oth day July 18-18. 

Beycharam Paul, (Defendant,) Appellant, 
versus * 

Lukheenarain Roy, (Plaintiff,) Respondent. 

Claim, for the recovery of the sum of rupees one himdred and 
eight, annas twelve, being the amount of cash advanced on lotm on 
a Dond, including interest 

The plmnt sets forth that the defendant had received the sum of 
rupees fifty, on loan from the plaintiff on a bond, bearing date the 

42 
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25th day of Assar 1244 B. S., on the condition of the defen- 
dant repaying the amount received, with interest, in the following 
month of Maugh of the same year, that is to say, the year 1244 
B. S. ; on the failure by the defendant of complying with the con- 
dition of the bond, that is to say, on failure to repay the amount 
borrowed, with interest, by the month of Maugh 1244, the plaintiff 
instituted this suit 

The defendant distinctly denies tliis debt, and states that he was 
in the employment of the plaintiff, and in consequence of liis having 
quitted his service, that is to say, the service of the plaintiff, he, the 
plaintiff, in revenge, has falsely sued him on the strength of a fabri- 
cated bond. 

The moonsifi*, considering the demand of the plaintiff proved by 
the evidence of the three witnesses, whose names are affixed to the 
bond, decreed the case. 

It is urged, in appeal, that the three witnesses for the plaintiff 
being illiterate, the authenticity of the bond has not been proved : 
next, those witnesses are persons under the influence of the plaintiff, 
and moreover have given their evidence in several other cases ; that 
the objections offered by the appellant have been established by 
his witnesses,' and thus the moonsiff has decided this case very 
inconsiderately. 

The three witnesses adduced by the plaintiff to prove his demand 
are so exceedingly illiterate, that the authenticity of the bond filed 
by the plaintifl nas not been proved; aud the bond itself is most 
suspicious, it appears to have been lately written on old paper. After 
the admission of this appeal, both parties were directed to file any 
further proof of which tiiey might be in possession, beyond the evi- 
dence wnich they had produced in the court of the moonsiff, within 
eight days. The respondent did not adduce any further proof in this 
court to establish his claim, therefore I decree tliis appeal, and reverse 
the decision passed by the moonsiff of Jehanabad on the 25th 
day of July 1848, in this case. Costs of both courts to be paid by 
the respondent 
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The 9th May 1850. 

Case No. 310 of 1848. 

Appeal from the decision of Mohunmud Yahsannul OAunnee, 
Moonsif of Jehanabad, passed on the 13M day of August 1848. 

Radliamohnn Fooroheet, Anunthoram Pooroheet^ Bhogobanchunder 
Pooroheetj and Rammoee Debea, (Plaintiffs,) Appellants, 

versus 

Mongola Debea, widow of the late Dookheeram Pooroheet, deceased, 
Ramjeewvm Pooroheet, Tarrachand Pooroheet, Nokoorchand 
Pooroheet, (5) Koylaschunder Pooroheet, Ramdhun Pooroheet, 
Fuqueerdoss Pooroheet, Nundoram Pooroheet, Doorgaram Poo- 
roheet, (10) Tarrachand Sircar, Rajeeblochun alias Rajoo 
Ohowdry, Shamachum Chowdrv, Beycharam Chowdry, Doo- 
kheeram Chowdiy, (15) Gooroodoss Ohowdry, son of the late 
Mohan Chowdry, deceased, Haranund Chowdry, Birmomoee 
Dassee, mother of Rammissnr Chowdry, a minor, Mooktaram 
Chowdry, Rameulpo Chowdry, (20) Komalakanto alias Kum- 
mul Chowdry, Bhogoban Chowdry, Chitrosein Chowdry, Goo- 
roodoss Ghose, Gunneish Hajrah, (25) Keenoo Mundle, Juffiur- 
nath Ghose, Sreemunth Sircar, Boro Kartick Roy, Choto Kar- 
tick Roy, (30) Ononthoram Roy, Nuffer Doss Roy, Dabychum 
Roy, Dirbomoee Dassee, widow of the late Sreemimth Roy, 
deceased, Takoordoss Roy, (35)Ramdhone Roy, Praun Roy 
alias PTankisto Roy, Gholamee Roy, Bipprodoss Roy, Sreemotee 
Dassee, widow of the late Thoolseeram Roy, deceased, (40) Ra- 
jaram Roy, Rammohun Roy, Purrikheet Roy, Ramkunnye Roy, 
Gour Roy, (45) Jadoo Koondoo, son of the late Bungsee Koon- 
doo, deceased, Ramdhone Koondoo, Shoodharam Koondoo, and 
Lukhun Koondoo, (Defendants,) Respondents. 

Ramsodoy Chuckerbattce and Kartick Chuckerbuttee, (Claimants,) 

Respondents. * 

Claim, for the possession of a lakhiraj (rent-free)* tank, &c., and 
a four annas share in the sacrificial rites including wasilaut, (mesne 
profits,) laid at Company’s rupees one hundred and forty-five, ntina« 
thirteen, gundahs sixteen, cowrees two, krants two, (Company’s 
ru^es 145-13-16-2-2. ) 

The plaint sets forth that the plaintiffs and the Pooroheet, 
defendants hold ancestral lakhiraj (rent-free) land, &c., and certain 
sacrificial rites in the villages Gopaulpore aims Dhoolajpore, &c. 
The following are the shareholders and their several mvisiond 
shares: 
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Bs. As. Q. c. K. 


The share of the plaintiffs amounts to 0 2 13 1 1 

The defendant, Ramjoewun Pooroheet, 0 2 13 1 1 


The defendants, Torrachand Pooroheet, Nokoor- 
chum Pooroheet, and Ko^aschunder Pooroheet, 0 2 13 1 1 
Defendants Fuqueerdoss Pooroheet, Ramdhone 
Pooroheet, Nondoram Pooroheet, and Doorga- 


ram Pooroheet, 0 4 0 0 0 

Defendant Mongols Debea, widow of the late 
Dookheeram Pooroheet, deceased, 0 4 0 0- 0 


Total, 1 0 0 0 0 


all of whom have remained in unintermpted possession of their 
respective shares for a length of time ; that the late Dookheeram 
Pooroheet had three brothers, all of whom had died unmarried ; 
Dookheeram always resided at the house of his father-in-law ; that 
in order to keep up the worship of the idol, Dookheeram, since de- 
ceased, appointed the plaintiff, Radhamohun Pooroheet, and the late 
Rajcfaunder Pooroheet, since deceased, who was the father of the 
plaintifls, Anuhthoram Pooroheet and Bhogoban Pooroheet, his sons, 
and the father-in-law of the plaintiff, Rmmoee Debea; and for 
their remuneration he gave them one beegah, two cottahs of every 
description of land, vmued at rupees forty and fifty rupees, on ac- 
count of the sacrificial rites, under a *‘neeum puttree,” a deed, or 
indenture, dated the 5th day of Assar 1238 B. S., and the plaintiffs 
remained in undisputed possession for a period of thirteen years ; 
that the Pooroheet defendants subsequently refusing to give the 
plaintiffs a share of the fish, and preventing them from performing 
religious rites, dispossessing them at the same time of the latter, 
that is to say, their religious rites, they, the plaintiffs, instituted 
this suit 

The defendant Mongola Debea, in her answer, states that 
Dookheeram Pooroheet, deceased, W late husband, did not dve 
any deed nor indenture to R^amohnn Pooroheet and Raj- 
chunder Pooroheet, and that the plaintifis were not ever in pos- 
session of the share of her late husband; that Dookheeram, deceased, 
having died in the month of Bhadoon 1241 B. S., she, Mongola 
Debea, became possessed of the properly left by him, she, Mongola 
Debea, engaging the defendant Fukeerchand Pooroheet to permrm 
the sacrificial duties or rites at a salary of eight annas per month ; 
that in the month of Bysack 1253 B. S., she, the defendant, sublet 
her share to the said Fukeerchand Pooroheet, Raimeewan Pooro- 
heet, and Tarachand Pooroheet, at an annual rent of t:welve rupees; 
that having declined to sublet the said share to the plaintiff, Radha- 
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molian Voorohcct, who had offered her the snm of three rupees 
annually, he with others in revenge falsely mstituted this suit on 
the strength of a &bricated deed or ind^turet 

The defendants, Rameewun Pooroheet, Tarachand Pooroheet, 
Fokeerdoss Poorohe^, Takoordoss R(^, Dabychurn Roy, Ghoto 
Kartick Roy, Sreemunth Sircar, Haranund Chowdry, Rajeeb 
Ghowdry, Eeenoo Mundle, Tarachand Sircar, Rammissur Ghowdry, 
Ramdhone Roy, Juggemauth Ghose, Gunneish Hajrah, Ghitrosein 
Ghowdry, Bhogoban Ghowdry, and Georoodoss Ghose, in their 
answers, support the answer given by the defendant Mongola 
Del)ea. 

The answers pven by the defendants, Nundoram Pooroheet and 
Ramkanye Roy, Mooktoram Ghowdry, Ramculpo Ghowdry, Eumu- 
lakant Ghowdry, and Boro Kartick Roy, support the statement 
given by the plaintiff. 

The claimants, Ramsodoy Ghuckerbuttee and Kartick Ghucker- 
buttee, declare themselves to be the nephews of the late Dookhee- 
ram Pooroheet, deceased, and prefer their claims to right of inherit- 
ance. 

The moonsiff dismissed the case on the following grounds, that 
Dookheeram Pooroheet not having left any property to his wife, it 
is not probable that he would give away all his property to the 
plaintiffs four years antecedent to his death, under the deed in 

a uestion,which is not attested by any respectable witnesses, nor was 
le deed registered, and the witnesses for the defendant, Mongola 
Debea, corroborate her statement. 

It is urged, in appeal, that Dookheeram gave only a small portion 
of his property under the deed of indenture for the performance of 
the religious rites, keeping the rest in his own possession, which is 
now enjoyed by Mongola Debea, and that the above facts have 
been established by the evidence of his witnesses, and if a local 
investigation was made, further proof would have been elicited as 
regards the above facts, which the moonsiff has not done, but he has 
decided the case on conjecture. » 

I do not perceive any sound reason on which to .disturb the de- 
cision passed by the moonsiff in this case, on the 30th day of 
August 1848, and which decision appears to *me both sound and 
just, therefore I dismiss tliis appeal. 

Costs to be paid by each party res^tively, as the respondent 
Mongola Debea appeared unsummonem 
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The 9th May 1850. 

Case No. 81 of 1^50. 

Appeal frm the Aeekion of Baboo Muddunpopaul Shome,, Mooneiffof 
Keerpoy, paeted on the 14th day of February 1850. 

Roghoonath Roy, (Plaintiff,) Appellant, 
vermu 

Rajeeblochun Chuckerbuttee, (Defendant,) Respondent 

Claim, for tlie recovery of a sum of money, amounting to rupees 
fifty-nine, annas twelve, gundahs sixteen, agreed to be paid by 
instalments, including interest 

From the papers in this case, it appears that the appellant prefer- 
red his appeal, stating that he would subsequently file his “ wujoo- 
haut,” detailed grpunds for appeal ; he has failed to do so, that is to 
say, he has failed to file his detailed grounds for appeal for a longer 
period than six weeks. I therefore dismiss the appeal, with costs, 
under the provisions of Act XXXIX. 1841. 


The 9th May 1850. 

Case No. 814 of 1848. 

Appeal from the decision of Baboo Juggobundoo Banetyee, the Mwnaff 
of Byedbattee, dated the 6th day of S^tember 1848. 

Hullodhur Bose, (Defendant,) Appellant, 
tersus 

Bishonath Bose, (Plaintifij) Respondent 

Claim, to obtain possession of a fishery, with damages sustained 
by the loss of fish, laid at Company’s rupees fifty-six, (Company’s 
rupees 66.) 

The plaint sets fort];) that the plaintiff had taken a tank called 
Shaunbandha firom Gobindmoee Dassee, on the 5th day of Assar 
1250 fi. S., under a lease of seven years : that on the iOth day of 
Srabun 1250 B. S., the defendants, Hullodhur Bose and others, for- 
cibly dispossessed the plaintiff and- carried off the fishes of the said 
tank, in consequence of which the plaintiff has instituted this suit 

The defendant denies the demand of the plaintiff, and he avers 
that he had rented the said tank from Gobindmoee Dassee, on the 
6th day of Assar 1253 B. S., imder a lease for three years, and that 
the plaintift has sued him from enmity. 

Tne answer of Gobindmoee Dassee supports the answer of 
preceding defendant. 

Themoonsiff, considering the demand of the plaintiff .to have been 
proved by the evidence of the witnesses adduced by him, the plain- 
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tiff, and by the production of the pottah (lease) and dakhilla (receipts) 
filed by him, the plaintiff, decreed the case. 

It is urged, in appeal, that the authenticity of the pottah fil^ by 
respondent, was not proved, besides the witnesses for the dhiintiff 
are persons of low caste and have given contradictory evidence^, 
notwithstanding which the moonsiff has unjustly decreed the case. 

1 do not see any sound reason on which to disturb the decision 
passed by the moonsiff of Byedbattee in this case^ which decision I 
consider decidedly sound and just, therefore I dismiss this appeal. 

Costs are to be paid by each party. The respondent having ap- 
peared nnsuramoned. 


The 9th Mat 1850. 

• Case No. 312 of 1848. 

Appeal from the deeieion of Mohumrmd Alum, Mooneif of Oolooberea, 
dated the 29th day of August 1848. 

Madhob Mundle and Sreeram Mundle, (Defendants,) Appellants, 

versus 

Ramjadub Mundle, (Plaintiff,) Respondent 

Claih, for the recovery of a sum of money, amounting to ru- 
pees forty-two, annas two, gnndahs fifteen, being the amount of cash 
advancea on loan on a bona, including interest 
It appears from the papers in this case that the plaintiff advanc- 
ed to the defendants the sum of rupe^ twenty-five, on loan on a 
bond, dated the 6th day of Phaigoon 1248 £. S. ; the condition of 
this bond was that the defendant should repay the whole amount 
with interest in the following month of Chyte 1248 B. S. ; the de- 
fendants paid the sum of rupees two, on the 28th day of Srabun 
1249, on which date the balance ' due, rupees twenty-four, an- 
nas seven, including' interest; and the defendants failing to perform 
the condition of the bond, that is to say, to repay the amount of 
principal money and interest due in the month of Chyte 1248 B. S. 
to the plaintiff, lie, the plaintiff, instituted this suit /or the principal 
and interest accruing to the date of action. 

The moonsiff decreed the case exparte. * 

The appellant, in his appeal, denies the debt, and declares the 
bond to be a fabricated document, and that the witnesses adduced 
by the plaintiff are professional witnesses, and that he, the appel- 
lant, was not served with the usual notice and proclamation. 

The point to be decided in this appeal is, whether the appellant 
had Wn duly served with the usual notice and proclamation by 
the court of first instance, in accordance with the Corcalar Order of 
the superior court, dated March the 12th, 1841. That fact, that is to 
say, the fact of the notice and proclamation having been duly affixed 
to the door of the residence of the appellants, has been clearly 
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established and prov^ by the evidence of two witnesses who reside 
in the neighboorhodd of the apmllants. Hence, considering as 1 do 
that the decinon of the moonsin in this case to be Just and sound, 
I dismiss this appeal, with costs. 


The 9th May 1850. 

Case No. 313 of 1848. 

Appeal from the deemon of Baboo Boorgapereauk Ghoee, Mooneiff 
of Nyaserai, paeeed on the 6th day of September 1848. 

Geereejapersaud Bhuttacharj, (PlaintiiF,) Appellant, • 

vereue 

Grischundcr Chattcrjee, son of the late Secbanund Nyarutton, 
deceased, (Defendant,) Respondent. 

Claiu, for the recovery of the sum of rupees two hundred and 
ninety-four, anna one, (Company’s rupees 294-1,) being the amount 
of a sum of money advanced on loan on a bond, with interest 

It is set forth in the plaint that the late Seebanund Nyaruttnn 
received tfom the plaintid' the sum of rupees two hundred, on loan on 
a bond, bearing date the 7th day of Aughun 1250 B. S., for the purpose 
of trading in bricks, on the condition that he, the said Seebanund Nya- 
ruttuh, would liquidate the whole amount with interest in the 
month of Assar 1251 K S., that Seebanund Nyaruttun subsequently 
died without liquidating any part of the debt, leaving a son, Grees- 
chunder Chatterjee, who, on the 25th day of Assin 1251 B. S., 
agreeably to the demand of* the plaintiif, paid the sum of fifteen 
rupees, on account of interest through, or by the hands of one 
Mo hesh Chuckerbuttee ; and in consequence of the failure of the son, 
Greesdiunder Chatterjee, to liquidate the balance with all interest 
accruing, the plaintiff instituted the suit. 

The defendant, in his answer, denies the debt in toto, and states 
his late father, Seebanund Nyaruttun Bhuttacharj, was taken ill in 
the month of Bhadoon jl249 B. S., and died in the following month 
of Phalgoon of the same year, consequently it is morally impossible 
that he could have borrowed the money from the plaintiff and given 
a bond for it on the 7tii day of Assar 1250 B. S., that the plamtifF, 
with the view of making the bond apparently vdid, endorsed on the 
back (of the said bond the name of one Monesh Chuckerbuttee as 
the person through whom, or by whose hands, the sum of fifteen 
rupees had been pmd on account of Interest, and that the plmntiff 
has falsely sued him, the defendant, from enmity and with the in- 
tent to annoy and distress him, Greeschunder Chatteijee. 

The moonsiff dismissed the case on the following grounds, that is 
to say, the evidence of the witnesses produced by me pbintiff to 
prove lus demand, is so contradictory that no dependence whatever 
can be placed on their testimony ; that the si^iaturo in the bond 
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alleged to be that of the debtor, appears surprising, because Seeb^ 
iiunu Nyanittun most have acquired the title of " J\^aruitm” in 
consequence of Ills abilities, and therefore a person acquainted with 
tho sacred writings, as ho was, would never have spelt his name 
vith the letter 3f instead of a &C. 

It is urged, in tlie appeal, that, although his witnesses, who are 
able to read and write, have proved his demand, the moonsiff has 
nnjustlj decided the case on conjecture. 

^ I do not perceive any sound reason on which to disturb tho deci- 
sion of the moonsiff, which is lucid and good, therefore I dismiss 
this appeal. 

Costs of this court to be paid by each party, the respondent hav- 
ing appeared unsummoned. 

The Oxn May 1850. 

Case No. 315 of 1848. 

Appeal from the decision of Baloo Tarulehunder Chose, Moonsiff 
of Mahanuud, dated the 12/A day of September 1848. 

Moheschunder Ghose Talookdar, (Plaintiff,) Appellant, 
versus 

Joygobindo Roy, Ramanauth Roy, Kistohnrrec Chatterjec, Nobeen- 
chunder Roy, (5) Bhogobaun Sirdar, Bheem Ohootar, Bhccm 
Koowur, Obhoychum Banerjee, Teericowree Mookerjee, (10) 
Ramkisto Shoor Dullaul, Gungakisto Shoor Tautce, Jodoonauth 
Koowur, Gopce Dassee Tautinec, Birjkisto Roy, (15) Dwarki- 
nauth Roy, Bunmalee Chattorjee, Oodoychand Roy, Neelmonee 
Roy and llamchum Hurree, (Defendants,) Respondents, (20) 
Gunganarayn Roy, Tarachand Ghuttuck, Bykantonanth Ghut- 
tuck, Kirteechunder Ghuttuck, Dookheeram Bhuttacharge, (25) 
Muddunmohun Chatterjee, Ramkisto Banerjee, Rammohun Brim- 
moeharroe, Bishnonauth Ghuttuck, Muuoosoodun Ghuttuck, 
(30) Petamber Banerjee, Sreenautli Ghuttuck, Govindchunder 
Mookerjee, Bnlram Bhiirrut Dhuraj, Nohtnehunder Roy, and 
(35) Ramcoomar Chatterjee, (Claimants,) Respondents. 

Claim, for the value of certain branches of,pecpul trees, laid at 
Company’s rupees sixty-three (Company’s rupees 63.) 

It appears from the papers in this cose in the talook, the property 
of the plaintiff, tho name of which talook is Sreepore alias Fdbba, 
there is a village called Nogoreparrah, on the “komaree,” or waste 
land, of wliich there are five pecpnl trees, the branches of which, 
twenty-seven in number, werelopt or cut off by the defendants Joy- 
gobindo Roy and others, for the purpose of making a way to allow 
of the ruth,” or cor of Juggumath, beloncing to the defendant Gh>pee 
Dassee Tantinee, to pass t&ough that vulage: and he, Joy^bindo 
Roy aforesaid, aald the Siud branches to Kamkonto Shoo Dullaul 

43 
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and others, that wood of the said branches weighed live iinndrcd 
and four maands, and were of the value of sixty-three rupees, for 
which sum the plaintiff has instituted this suit. 

The defendants, Joygohindo and Romanath Roy, in their answer, 
state that they have always received the branches of the trees in 
question whenever the wood becomes dead and dry, or happen to be 
When down by storms, to prove which fact they hold cei'tain 
documents ; that in order to make a way to allow the ruth, or car 
of Juggumath, to pass along, the small and thin branches of nine 
peepul trees were lopt or cut off, four of which trees are on their 
(the defendants’) lakhiraj, rent-free land, one tree belongs to the 
plaintiff, and four to other talookdars, and according to custom the 
defendant carried away the branches. 

The answers given by the defendants Bheem Koowur, Bhccm 
Chootar, Nobinchunder Roy, Kistohurree Chatterjee, and Bhogo- 
baun Sirdar, support the plaint 

The answer given by Obhoychum Banerjee, Teencowree Mooker- 
jee, Ramkanto Shoo Dullanl, Gungakisto Shoo Tautce, and Juddoo- 
nauth Kt.owur, support the answer given by the defendants, Joygo- 
bindo and Romanauth Roy. 

The moonsiff* dismissed the case on the following grounds : that 
of the five trees claimed by the plaintiff^ the defendant claimed four 
trees, the said four trees being on their (the defendants’) lakhiraj, 
rent-free land, hence until the right of the proprietorship be estab- 
lished in the first instance, the plaintiff cannot be entitled to 
the damages claimed by him, especially as ho has not filed any 
document to prove and corroborate his statement, further the report 
filed by the amcen, who had been deputed to make the local enquiry, 
docs not prove the demand of the plaintiff. 

It is urged, in appeal, that, if the moonsiff considered the demand 
of the plaintiff unjust, he should have nonsuited the plaintiff, and- 
not have dismissed the case, that the witnesses examined for the 
plaintiff have proved his demand, notwithstanding which the raoon- 
siff' has unjustly disiqissed the case on the report of the ameen. 

The evidence for the appellant in the court of the moonsiff anti 
before the amcen deputed to make the local investigation, is so con- 
tradictory that no depcndancc can with safety be placed on it, and 
the appellant has not filed any document by.,j(}nch to establish his 
claiip : moreover the statement of the defen^n||as regards the usual 
right to the branches of the trees in dispute, hafs^bcen proved by the 
evidence of his witnesses and tlie documents filed by him, the de- 
fendant. Under these circumstances, and with reference to the rea- 
sons recorded by the moonsiff, in his decision, in this case, which I 
consider to be sound, and the decision just, therefore 1 dis m iss this 
appeal. ^ ^ <5^ 

The respondent Joygobindo having appedtfed unsummoned ; costs 
of this court are to be paid by each party respectively. 
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The J7th May 1830. 

Case No. 6 of 1848. 

Appeal from the deeiaion of Pundit Sreeram Turkolunkar, Sadder Ameen 
of Ilooghhj, dated the \6th day of May 1848. 

Mongolali Dassee, widow of the late Kaleepersaud Ghoso, and mother 
of Dwarkinatli Ghosc, a minor, (Defendant,) Appellant, 
veraua 

Sheikh Abdool Hadee, Sheikh Abdool, and Kadir Sheikh Kaim 
Muhummud, (Flainiitfs,) Respondents. 

Claim, for damages sustained for the loss of produce caused by 
the enforcement of the provisions of Regulation V. 1812, laid at 
Company’s rupees five hundred. 

The plaint sets forth that the plaintiffs do not hold any “ maul” 
(rent-paying) land in the village named Horeehurpore ; but that they 
■do possess their ancestral and self-acquired lakhiraj (rent-free) land 
in tlieir own and in the name of other persons, and other rent-free 
land held in farm from other individuals, notwithstanding whicii 
the late talookdar, Kaleepersaud Ghose, having entei’ed into a league 
with Ruheemooddeen, who is an enemy of tlie plaintiffs, &c., falsely 
alleging that tliere is a junima of rupees three hundred and seventy, 
annas twelve, in the names of the plaintiffs witliin the aforesaid 
village, he enforced the provisions of Regulation V. 1812 against 
the plaintiffs for rupees two hundred and eighty-tliree, annas ten, as 
the sum due up to the month of Poos 1252 B. S. (exclusive of 
amounts received,) and caused the attachment of the mustai’d seed 
which they had cultivated ; that, at the time the talookdar applied to 
the ameen for the produce to be sold by a petition No. 201, the plain- 
tiffs tendered security for the sum to the ameen, and instituted a suit 
in the office of the collector, and which cose was, on the 15th day 
of April 1846, decreed in their favor by the deputy collector; that 
during the time tlte case was pending in the office of the collector, 
although orders were repeatedly issued for the release of the produce 
from attachment, the ameen having combined with the talookdar ; 
he, the ameen, did not comply with those orders, .and allowed tlic 
produce of the land cultivated by' the plaintiffs to bo carried ofl^’, in 
consequence of which they, the plaintifis, instituted this suit. 

The defendant, the late TCaleepersaud Ghose, talookdar, in his 
answer, stated that the plaintiffs hold a jumma of three hundi'ed and 
seventy rupees, twelve annas, in the said village; that the I’ent up 
to the month of Poos 1252 B. S., amounted to rupees two hundred 
and seventy-eight, anna one, of which they paid only rupees three, 
and on failure to pay the balance he had put in force the provisions 
of Regulation V. 1812 against them, and attaiched the produce of 
their jumma land, on this the plaintiffs fraudulently filed a petition 
in the office of the collector, alleging the produce to have been that 
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which had been cultivated on their lakhiraj (rent-free) land, and, on 
their fomiBhing security, orders were issued to postpone the sale, 
when the plaintiffs, taking the law into their own hands, carried off 
the produce in dilute to their own house ; that the plaintiffs, with 
the view of transforming maul (rent-paving) into lakhiraj (rent- 
free) land, &C., and thus to obtain a double portion of the produce, 
have instituted this suit 

The sudder ameen decreed the case, to the extent of rupees five 
hundred, against the talookdar, Kaleepersaud Ghoso, and his 
gomashta, Jadobchunder Mookerjee, on the pounds that the fact of 
the talookdar and his gomashta having falselv put in force the pro- 
visions of Regulation V. 1812, against the plamtiffs, and carr^g 
away the produce of their lakhiraj (rent-free) land, which has been 
proved by the exhibits filed by the plaintiffs, and by the evidence of 
the witnesses produced by them, the said plaintiffs, and by the re- 
port filed by the ameen who had been deputed to make the local 
investigation; that the witnesses examined for the defendant, the 
talookdar,. being persons under his influence, and also being inhabi- 
tants of a different village, no dependence can be placed on their 
testimony, &a 

It is urged, in the appeal, that, the point necessary to have been 
decided in this case, was whether anv loss had really and actually 
been sustamed by the attachment of the property, and not, whe- 
ther the land on which the produce had been cultivated, was maul 
(rent-paying) or lakhiraj (rent-fi'ee,) nor has the suit been instituted 
under the provisions of Regulation IL 1819, consequently, the 
sudder ameen having, merely on the statement of the respondent, 
recorded that the loss sustained was the produce of lakhiraj (rent- 
free,) land, his decision is contrary to law ; that the fact that the 
resjpondents had themselves carried and taken -away the produce to 
their own house, has been clearly established by the witnesses ad- 
duced by the appellant ; and notwithstanding all these circumstances 
the sudder ameen has unjustly decreed the case on conjecture^ 

From the evidence of the witnesses adduced by the respondents, 
and from the report of the ameen, and with reference to the grounds 
recorded .by the sudder ameen in his decision, passed on uiel6th 
tlay of May 1848, th^ deinand of the respondents is clearly proved; 
moreover, 1 consider the decision of tb& sudder ameen is both sound 
and just, therefore J dismiss this appeal. 

The respondent, Abdool Kadir, having appeared unsummoned ; 
costs are to be paid by each party respectively. 
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The 17th Mat 1850. 

Case No. 4 of 1848. 

Appeal from the deeieion of Pundit ' Sreeram Tadkobtnkar, Sudder 
Ameen of Hooghly, dated the %th day of May 1B48. 

Rajnarayn Koowur, (Plsuntiff,) Appellant, 
vereue 

Bhogobuttee Dassee and Hurrokisto Mundle, (Plaintiffs,) Arradbone 
Ghose Mundle, Rnttunissur Koowur, (5) Pearee Dassee, Sorris- 
suttee Dassee, Shoomittre Dassee, Joymonee Dassee, Pnncha- 
nutmee Dassee, (10) IssurchunderPaul, son of the late T^egoona- 
churn Paul, deceased, Judoonauth Kooiwur, R^buttce Dassee, 
Ryemonee Dassee, daughter of the late Manick Ghose, deceased, 
Shosec Dassee, heiress of the late Biqmohun Koowur, deceased, 
(15) Rookoonee Dassee, widow of the late Govind Koowur, de- 
ceased, Buddunchunder Roy, Ramneedhee Koowur, Moteelaul 
Koowur, Issurchunder Koowur, (20) Tarachand l^wur, Bene- 
madhob Koowur, Ramgopaul Koowur, LokenauthiKoowur, Bis- 
sonauth Koowur, (25) Oojulmonee Dassee, widow of the late 
Seetanauth Koowur, (deceased,) and Takoormonee Dassee, widow 
of the late Dcnonath Koowur, deceased, (Defendants,) Res- 
pondents. 

Claim, for the reversal of a^sale ordered under Regulation VIL 
1825, and for possession of a share in a lakhiraj (rent-free) tank, 
laid at Company’s rupees three hundred and twenty-six, annas 
twelve, gundahs thirteen/ xowree one, duntees three, (Company’s 
rupees 326-12-13-1-3;) * 

This case was decreed by the sudder ameen on the 8th day of 
May 1848, and decision confirmed in appeal on the 12th day of 
May 1849. The appellant carried a special appeal to tho Sadder 
Dewanny Adawlut, which Court, on the 7 th day of NovemW 1849, 
remanded the case for re-trial, recording at the same time as follows: 
“ In this case the judge has not conformed to the rule laid down in 
Act XII. 1843, whi^ requires that he should record the 'points 
to he decided, the decision ^ereon, and the reagons for the decision. 
In his decision in this case,'it js merely stated that the sadder ameen 
decreed the case on the grounds set forth in his decision, and that 
the judge saw no reason to disturb that decision ; but the nature of 
the grounds of the appeal to the judge is not given, nor are the 
reasons stated why mose grounds are rejected. It was incumbent 
on the judge to give those grounds and those reasons in his decree. 
The special appeal is therefore admitted on this ground, and &e 
case remanded under Regulation IX. 1831, in order that the judge 
may record a new decision on the case, supplying the defects aWe 
noticed.” 
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Agreeably to the Circular Order of the Court, dated the 31st of 
^ngust 1838, each of the parties were served with the usual notice; 
the appellant appeared by, wukulutnamah, but the respondent did 
not enter his appearance, although the respondent acknowledged the 
receipt of the 'said notice.. 

The .plaintiffs. state that their ancestors, Beycharam Ghose Mundle 
and three others, were four brothers, who having obtained two sun- 
nuds in the year 1155 B. S., -excavated an old pond called Bhatta- 
gory, in the village called Sreepore, and made a tank, ' measuring 
more or less twelve beegahs, and called Morale Pooshkurnee, and 
devoted it to sacred purposes, and in which tank the plaintiffs have a 
share of two aUnas, eight gundahs, tliree cowrees, and five duntees ; 
that the defendant, Ruttunissur Koowur, in the executioa of a decree 
against the de^endan^ Judoonauth, Koowur, caused the attaclaucnt 
of the whole tank in dispute, alleging it to be the property of the 
last named individual, that is to say, Jadoonauth Koowur; on this 
the plaintiffs preferred their claim to the tank in question, -which 
was rejected«on the 2l8t day of August 1844, and the tank was 
sold : it is fdl^the reversal of this sale of the tank, and to obtain 
possession of their share, |iiat the plaintiffs instituted this suit 

The defendant, Ruttunissur Koowur, in his answer, states that the 
whole of the tank in dispute belongs to the defendant, Judoonauth 
Koowur, who having purchased it in his own name Snd in that of 
other persons continued in the possession of the same, and in con- 
sec|uencc he (the defendant Ruttunissur Koowur) attached and sold 
it in satisfacfion.'Of a decr^. 

The answers given by the defendants, Arradhone* Ghose, Shoor 
mittre Dassee, Joymonee Dassee, Surissutteo Dassee, Pcaree Dassee, 
Punchanunnee Dassee, Shosee Dassee, and Rdbkoonee Dassee, sup- 
port the plaint 

The defendant, Rajnarayn Koowur, in his answer, states tliat 
the alleged* pond Bhattagory is still in existence, and situated 
close to the tank in dispute, consequently the statement of the 
plaintiff, that the tanj^ called Morole Pooshkurnee was made by 
excavating the pond Bhattagory, cannot be true, but must bo 
false; that Beycharam Ghose and three others, as named by the 
plaintiff in his plaint, os being four brothers, one of whom, Kirparain 
Ghose, being childless, gave ms own four annas share in tlie disputed 
tank to the father and uncle of the defendant Rajnarayn Koowur, 
because they were the grandsons of his (Kirparam Ghose’s) father, 
under a deed of gift, dated the l}th day of Assin 1192 B. S. ; 
that Bhangbut Ghose, son of the late Kaleechurn Ghose, who was 
the younger brother of Kirparam Ghose, sold his own four annas 
share of the tank in dispute to Gopeemohun Koowur, who was the 
eldest brother of the father of the defendant Rajnarayn Koowur, on 
the 13th day of Poos 1207 B. S.,fbrt}iesum of rupees one hundred 
and sixty-five, hence the defendant’s father and his three uncles 
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being four brothers became possessed of an eight annas share in the 
aforesaid tank, and which share was subsequently divided among 
themselves, and the share allotted to each brother was two annas ; 
that the remaining eight annas was purchased by the father of the 
defendant on the 22nd day of Bysack 1^31 B. S., frpm Gooroo-- 
persaud Ghose, Hureykisto Ghose, and Moktan^ Ghose, * for 
the sum of four hundred rupees in the name of his nephew, Gun- 
gagovind Mundle, thus becoming a possessor of a ten annas’ share 
in the disputed tank ; on his (tlie father of the defendant’s) demise the 
defendant continued in possession o^ the same ; that the plmntiffs 
have no right nor interest in the tank in dispute, and the tank hav- 
ing been sold in satisfaction of a decree passed in &vor of Ruttunis- 
sur Koowur, the defendant, who instituted a suit under No. 54, for 
reversal of that sale, and the plaintiffs have subsequently instituted 
this suit. • ' 

The plaintiffs, in their ‘replication, state that the Bhattagory 
Pooshkurnee close to the tank in dispute is ' connected with the 
talookdar’s maul revenue, which.was formerly let to Koochil Baugdee, 
&c., and at present Koosey Sirdar has the possession 6 ( it ; that they, 
the plaintids, have not any thing to do with the tank. 

The sudder amcen, on perusal of the nuthde of this case, together 
with that of No. 54, of Rajnarayn Koowur, states that the point to 
bo decided !?«, whether the plaintiffs have aqy share in the tank in 
dispute or not; that, from the exliibits filed by both parties in the 
cases instituted by them respectively, as well as from the evidence 
of the witnesses produced by them, the fact that ' the plaintiff 
Hurrokisto Ghose Mundle did potsess an eight gundahs, three 
cowrees, and five duntees share, and that the plaintiff Bhogobuttee 
Dassee had also a two annas share, being that share belonging to or 
the property of her late husbaiid, has been clearly proved, and thajt 
the sale of those shares in satisfaction of a decree against Judoonauth 
Koowur is unjust; that the statement made by the defendant 
Rajnarayn Koowur in respect to the deed of gift has not been 
satisfactorily established, neither has the defendant filed the bill of 
sale, dated 1207 B. S. ; moreover, the bill of sale bearing date the 
year 1231 B, S., filed by tlie defendant, and re^stered by. the 
pergunnah kazoe, has this discrepancy in it, the Hijree date of the 
registry does not correspond with the Bengalee date on the deed, 
therefore the registry appears doubtful ; under these circumstances 
the sudder ameen decreed, the case. 

It is urged, in appeal : First, that tiio sudder ameen did not insti- 
tute a local investigation respecting the tank called Bhattagory, 
which the appellant declares to be in existence and situated near the 
tank in dispute. Secondly, that it was necessary for the plaintiffs 
to have calculated the suit at rupees two thousand, two hundred, 
and thirty nine, inclusive of the value of excavating the tank, in- 
stead of which they have fraudulently estimated fieir demand at 
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rapeea four hundred and ibr^-one, anna one, gundaiis. eleven, 
cowreeone; that the sadder ameen trithont paying any attention 
to this point, decided the case for less than that sum, that is to say,, 
for the sum of rupees three hundred and twenty-sk, annas twelve, 
gundahs thirteen, one cowree, three duntees. Thirdly, the 
plamtiffs' declare the tank in dispute to have been given for sacred 
rites ; but as they have not filed any " arponnamah,” document, 
appointing a person to an office, or delegating to an employment, 
the statement of the tank being dewuttur^ must be incorrect Al- 
though the authenticity of the &ed of mft was not proved, the fact 
of having received the share by gift and the holding possession of 
the- same has been established by the evidence of the witnesses ; that 
the bill of sale of the year 1207 B. S. has also been proved ; that 
the bill of sale for the year 1231 ,B. S. was registered on the 
9th day of Joystee of the same year, but the kazee had inadvertent- 
ly dated it the 20th day of Suffer 1239 Hijrec, &c. 

In order to set at rest all the objections raised by the appellant, 
the papers'of the nuthee of the case No. 54, which had been pre- 
viously preferred by the appellant, and dismissed on the 30th May 
1846, under the provisions of Act XXIX. 1841, was this day pro- 
duced by the record keeper agreeably to order; and after a careful 
perusal of the exliibits filed by the appellant in the said case No. 54, 
and all the papers of this case, I dismiss this appeal, with costs. The 
reasons for this decision are as follows: — First, the facts that the 
plaintiff Hurrokisto Handle haying an eight gundahs, three cowrees, 
apd five duntees share, and that the late husband of the plaintiff, Biio- 
gobuttee Dassee, having also ‘possessed a two annas share in the 
tank in dispute, which tank had been sold in satisfaction of a decree 

J assed in favor of Ruttunissur Koowur as the alleged property of 
udoonanth Koowur, are clearly and distinctly . established by the 
evidence of the witnesses examined by the plaintiff and by all the 
ckcumstances of the case. Secondly, the appellant states, in his 
answer and in his detailed grounds for appeal, that the Bhattagory 
tank is still in existence, and situated close or near to tlie tank in 
dispute which the plaintiffs allege to have excavated under the 
sunnnd of 1 155 B. S., and that the sudder ameen had not caused a 
local enquiry to be instituted in the matter. This plea is not of any 
avail to the appellant, because, if the said sunnud did not belong to 
the tank in dispute, how can the appellant declare that his ances- 
tors had received from the ancestors of the respondents, some shares 
in it, the said tank in dispute, by gift, and some shares in it, the tank 
aforesaid, by purd^ase ? Moreover the plaintiffs state, in their replica- 
tion, that the other Bhattagory tank is connected with tlie talook- 
dat's maul land and farmed to ryots, hence under these circum- 
stances a local investigation was quite unnecessary as far as regards 
the Bhattagory tank. Thirdly, the plea of the appellant in regard 
to the loss of stamp fees is inadmissible, because tlie plaintiff having 
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iiistituted his suit to continue in possession of tlio tank in dispute, as- 
suming the value at eighteen times the amount of the annual 
rent, which rent being forty rupees, eight annas per mensem 


is rupees 729 

The value of five palm trees is 10 

Total, seven hundred and thii*ty nine, 11s. 739 

Subsequently in their supplementary plaint, 

they value the tank in dispute, 1500 


Total, Rs. 2239 

of which the amount calculated on the share of two annas, eight 
gundalis, three cowrees, and five duntees, would be rupees four 
liundred and forty-one, one anna, eleven gundalts, and one cowree; 
that on the institution of a local enquiry, tlie tank in question is 
valued at one thousand and four hundred , rupees" (1400 rupees) 
which, with the amount of rupees seven liundred and tliirty-nine, 
make a total of rupees two thousand, one hundred, and thirty nine, 
of which the share of the plaintiff would amount to rupees three 
hundred and twenty-six, annas twelve, gundahs thirteen, cowree 
one, duntees three, (Company’s rupees 326-12-13-1-3,) hence it 
docs not appear that the plaintiffs have undervalued their suit 
Fourthly, the appellant, in his answer, states that the three essential and 
most important documents, regarding their rights in the tank in dis- 
jmte, arc a deed of gift, dated the 11th day of Assin 1192 B. S.,for a 
four annas share; secondly, a bill of sale, dated the 13th day of 
Poos 1207 B. S., for a four annas share; and thirdly, a bill of sale, 
dated the 22nd day of Bysack 1231 B. S., for an eight annas share : 
he has failed to produce the bill of sale, bearing date the 13th day 
of Poos 1207 B. S., but he has filed the two other documents, that 
is to say, the deed of gift, dated the 11th day of Assin 1192 B. S., 
which bears a doubtful appearance, and the autlienticity of which 
the plaintiff has failed to prove : that of the three witnesses pro- 
duced to prove the last document, that is to* say, the bill of sale, 
bearing date tlie 22nd day of Bysack 1231 B. S., two of them are 
so illiterate that they are unable either to read or write, and tlie 
evidence of the other witness, who is able to read and write, is at vari- 
ance with that given by the other two witnesses, therefore no depen- 
dance can be placed on the testimony of any of them. Moreover, the 
appellant alleges that the bill of sale is signed by Goorooj)ersaud 
Ghose, Iloreykisto Ghose, and Mokhtaram Ghose. In the deposition 
given by Kistocli under Ghose, one of the witnesses for the appel- 
lant, in the month of Bysack 1253 B.S., he, the deponent, saith — that 
the aforesaid Mokhtaram had died at the age of seventeen years, 
some seven or eight years previously, that is to say, previous to the 
date on which the deponent had given lus evidence in the year 
1253 B. S. ; this on calculation it will be seen that* the said Mokh- 
taram Ghose must have been about three or four years of ago at 

44 
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the time of the execution of the bill of sale of 1231 B. S*, hence it 
is impossible tliat he, Mokhtaram Ghose, could legally have signed 
the bill of sale at that age. The bill of sale, bearing date the 22nd 
day of Bysack 1231 B. S., is registered by the pergunnah cazee, 
by name Bundah Ali : on the bacK of this bill of sale, it is dated in 
the Persian language, the 20th day of Sufterool Moozuffer 1239 
Hijree, corresponding with the 9th day of Joystee 1231 B. S., "a 
copy is kept after having affixed the seal.” On referring to the chro- 
nological tables revised by Mr. J. F. M. Reid, register of the Sudder 
Dewanny Adawlut, it appears that the 20th d^y of Suffer 1239 
Hijree would correspond with the 1 1th day of Kartick 1230 B. S., 
therefore the assertion of the sudder ameen that the document is 
doubtful, is not sufficiently strong, the document is clearly and 
distinctly a forgery, because had the bill of sale been genuine 
and the registry correct and true, it, the bill of sale, could not by 
any possibility have been registered previous to the existency 
of the deed itself, and the cazee icould never, in calculating the 
Hijree month and year, state the 20th day of Sufferool Mozufier 
1239 Hijree to correspond with the 9th day of Joystee 1231, which 
ought to correspond with the 21st day of Rumzaun Hijree ; nor is 
there any probability that the cazee would have registered the 
deed in the month of Rumzaun, and by mistake wrote Sufferool 
Moozuffer for Rumzaun. Hence the appellant and his vakeels 
in the court of first instance thus issuing and publishing as true, 
and fraudulently giving effect, or attempting to give effect to 
such a fabricated deed, knowing it to be a forgery, have, under the 
provisions of Regulation XVlT. 1817, and Construction No. 1061, 
rendered themselves liable to punisliment. Under all the foregoing 
circumstances, I consider the demand of the plaintiff valid, and the 
decision of the sudder ameen sound and just, and the bill of sale of 
1231, filed by the appellant, to be a forged document Hence I dis- 
miss the appeal, with costs ; and the appeal being evidently litigious, 
I fine the appellant the sum of two hundred rupees under Section 3, 
Regulation XIII. 1786, an'^ I direct that a copy of this decision he 
placed on the file of miscellaneous cases, in order that an investiga- 
tion may be instituted respecting the forgery of the bill of sale, 
bearing date the ye* 1231 B. S. 
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The 2l8T Mat 1850. 

Case No. 3 of 1849. 

Appeal from the decision of James Reily, Esq,, late Principal Sudder 
Ameen of Booghly, dated the 15M day of December 1848. 

Ramrattun Ghose Talookdar, (Defendant,) Appellant, 
versus 

Ombeekachurn Mookeijee, (Plaintiff,) Buddencluinder Dutt, Ombee- 
ka Das^ce, widow of the late Madoosoodun Da^ deceased, Sree- 
moteo Dassee, Kystojeebun Ghose, and Sokh* Dassee, widow 
of the. late Neelkummul Ghose, deceased, (Defendants,) Res- 
pondents. 

Claim, to obtain possession of certain purchased lakhiraj (rent- 
free) land, with damages, laid at Company’s rupees seven hundred 
and sixty-one, (Company’s rupees 761.) 

It is set forth in the plaint that the defendants Buddenchunder 
Dutt and others sold to the plaintiff twelve heegahs and fifteen cot- 
tahs, being a portion of their aqpestral lakhiraj (rent-free) land 
under two separate bills of sale, that is to say, six heegahs of sallee 
or paddy land situated within the village R-ammissurpore, &c., on 


the 9th day of Joystee 1235 B. S., for Sicca rupees 125 

and six heegahs and fifteen cottahs of lakhiraj garden 
land in the aforesaid village, as indicated in the " char” 
of the year 1167 B. S., on the 27th d!|y of Bhadoon 
1238 B. S., for Sicca rupees one hundred and "sixty-tive, 165 


Total Sicca rupees two hundred and ninety. Sicca rupees ... 290 
That the plaintift' accordingly continued in thfe possession of this pro- 
perty until the month of Poos 1240 B. S., in which month the de- 
fendant Ramruttun Ghose talookdar, through his gomashta mana- 
ger, Kystojeebun Ghose and others, having taken from the ryots a 
portion of the paddy sown on the first named land, and realized 
the rent of the last named land from the rygts, dispossessed the 
plaintiff of the aforesaid property : he, the plaintift, in consequence 
instituted this suit. 

The defendant Ramruttun Ghose talookdar, in his answer, states 
that the land in dispute, in the first place, is not lakhiraj, and 
that it has been for a long time connected with his maul (rent-pay- 
ing) land, and that the rent of it has been regularly realized together 
with other property, and that the plaintiff has falsely instituted this 
suit, alleging the land to be purchased lakhiraj (rent-free) land, &c. 

The defendant Buddenchunder Dutt, in his answer, states that 
the land in dispute was his ancestral lakhiraj property, and de- 
clares to having sold tlie same to the plaintiff' under two separate 
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kuballas (bills of sale,) and also to having madb over the char of the 
year 1171 B. S., respecting the said land, to the plaintiff. 

This case was referred to the collector for report ; and the plaintiff 
having failed to file the documents called for from him, the deputy 
collector. Baboo Ramapersaud Roy, struck the case off the file, and 
returned the nuthee of the case, It appears that the plaintiff subse- 
quently came before the court of the principal sudder ameen, and 
filed certain documents, stating that his " mokhtear” had not ap- 
prised the plaintiff that the said documents had been required by 
the deputy collector. The principal sudder ameen having received 
and admitted the documents in question, re-forwarded the case to the 
collector for his import The collector, in his report, dated the 15th 
day of April 1844, states that, although the defendant talookdar de- 
dares the disputed land to be maul, rent-paying, the talookdar has 
not been able to produce any valid document to corroborate his 
assertion : that the fact of the land in dispute being the ancestral 
lakhiraj (rent-free) property of the individual, who sold it to the plain- 
tiff, and had been acquired by the said vendors previous to the ac- 
quisition of the country by the British Government, has been clearly 
proved by the registered bills of sale, by the char bearing the sig- 
nature of JVIr^ Mariot, and by the copy of the taidaud filed by the 
plaintiff, and by the evidence of the witnesses adduced by him: these 
witnesses also prove that the plaintiff purchased the property in ques- 
tion, and that he was dispossessed of it by the defendant the talook- 
dar, hence the demand of the plaintiff is just, and the objections 
raised by the defendant as to the land being maul (rent-paying,) arc 
frivolous, &c. 

-The late principal «idd^ ameen, Roy Radhagobind Shome,’ dis- 
missed the case on the I6th dajssof December 1844, and Mr. C. T. 
Davidson, the additional judge, on appeal, decreed the case. The ap- 
pellant then carried a special appeal to the Court of Sudder Dewanny 
Adawlut, which Court on the 18th day of March 1848, annulled 
the decisions of the lower courts, on the ground that no enquiry 
had been made as to the validity or otherwise of the reasons assign- 
ed by the plaintiff, fjr not producing his documents before the col- 
lector in the first instance, and the Court remanded the proceedings 
with directions that the case be restored to its original number on 
the file of the principal sudder ameen, who was to take evidence to 
the point and proceed to dispose of the case de novo. 

James Reily, Esq., the late principal sudder ameen, decreed the 
case on the 15th day of December 1848, on the following grounds, 
that is to say, that the copy of the taidaud, dated 1209 B. S., and 
bills of sale, dated respectively 1235 B. S. and 1238 B. S., filed 
by the plaintiff, do not avail him, that is to say, avail the plaintiff, 
but the char bearing date the 28th day of Kartick 1171 B. S., also 
filed by the plaintiff', bears the signature of Mr. Mariot, and is dated 
the 10th day of November 1764, and would appear to be genuine. 
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From the date on which the taidaud was filed down to the present 
time^ a period of forty-six years have elapsed^ and it has not been 
shown that any rent has been levied from the land in all this 
time ; that the defendant had not filed his or any other ryot’s knboo- 
leuts, nor had he produced any juriima-wasil-bakee, he, the defen- 
dant, filed the two nuthees of thoka accounts, but even these have 
not been proved ; that with reference to the « orders of the Sudder 
Court, the plaintiff examined three witnesses, wlio proved that the 
mokhtear did not give the plaintiff any intimation that his docu- 
ments had been caUed for, in short, the plaintiff subsequently filed 
his documents, which prove that liaving instituted his suit and being 
in possession of his documents, having them in his hands, he w^ould - 
not have withheld them except from not having been informed that 
they had been required and were called for^^&c. 

It is urged in the appeal that, with regard to the evidence ad- 
duced by the witnesses for plaintiff', to prove that the plaintiff 
had omitted to file the documents which w’ere called for and 
required by the collector, in consequence of the rnooktear of tlie 
plaintiff not having sent to the plaintiff any intimation on the sub- 
ject, as they state in their evidence to having heard tlie circum- 
stance from the plaintiff, their testimony cannot be admitted in^ a 
court of justice ; moreover, in the petition filed by the plaintiff', on 
the 13th day of Maugh 1249 B. S., in the court of the principal 
sudder ameen, he stated that owing to hi^ mokhtear having failed to 
inform him about the documents and the deficiency of money to 
deposit the usual fees, he, the plaintiff, was unable to file his docu- 
ments within the limited time, hence there can be no doubt that the 
plaintiff' was aware of the call for the documents to this point. The 
late principal sudder ameen did not pay any attention, but consi- 
dered as valid the evidence given on hearsay ; that the char alluded 
to in the bill of sale of 1238 B. S., filed by the plaintiff, and in his 
plaint is stated to be that of the year 1167 B. S., instead of filing 
which, the plaintiff' has filed the char of another year, that is to say, 
of the year 1171 B. S., which;frora the copy^of a kyfeeut given by 
the mohurir of the Sudder Board and filed by the plaintiff, cannot 
be admitted as a document in favor of the land in dispute, because 
it is written in the char that the petition was filed under No. 1547, 
and two sunnudsof the same number appear to have been registered, 
one in favor of Syed Gurreeboollah, and the other in tlie name of 
Gholiium Nubbee, &c. 

From the char bearing the signature of Mr. Mariot and otlier 
documents filed by the plaintiff, and from the evidence of the wit- 
nesses examined for him, and all the other circumstances of the case, 
the facts that the ancestors of the vendors to the plaintiff of the 
land in dispute having long enjoyed possession of it as a rent-free 
tenure, and that the plaintiff having become possessed of the same 
by purchase, and that the appellant having dispossessed the plaintiff 
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of it in the month of Poos 1240 B. S., have been clearly proved; 
that the three witnesses produced by the plaiutiflp to prove the rea- 
son for his, the plaintiff’s, not having filed his documents in the office 
of the collector state that, owing to the inokhtear of the plaintiff not 
having sent to him, the plaintiff, any intimation on the subject, he, 
the plaintiff, could not file them. Under these circumstances, and fpr 
the reasons recorded by the principal sudder ameen, I consider his 
decision just and sound, therefore I dismiss this appeal. 

The costs of this court are to be paid by each party respectively, 
the respondent Ombeccachurn Mookerjee having appeared unsum- 
moned. 


The 21st May 1850. 

Case No. 2 of 1849. 

Appeal from the deemon of Pundit Sreeram Turkohtnkar, Sudder 
Ameen of Hooghly, dated the day of August 1847. 

Gomaun Singh Roy, (Defendant,) Appellant, 
versus 

* Madhobchunder Rukheet, (Plaintiff,) Respondent 

Claim, for the recovery of the sum of Company’s rupees four 
hundred and forty-one, annas eleven, gundahs four, advance on loan 
on a bond including interest 

Tlie plaint sets forth that the defendant and his son, Joygopaul 
Singh Roy, took the sum of rupees three hundred on loan from the 
plaintiff on a bond, dated the 1 9th day of Bysack 1250 B. S. : on 
the failure of repayment, the plaintiff instituted this suit 

The sudder ameen decreed the case expartr. Owing to tlio 
illness of the appellant, the period allowed for appeal expired ; he, 
the defendant, subsequently applied for permission to appeal, and 
having proved the fact of his illness, the application was admitted 
on the 29th day of December 1848, in conformity with which 
he, the defendant, preferred this appeal ; and in his “ wojoohaut,” 
detailed grounds for appeal, he, the defendant, denies the demand 
of tlie plaintiff, and sftites that he not having been made aware of 
the institution of the suit in the court of first instance, he could not 
file his answer. 

It appears that the appellant, who resides in Hooghly, was not 
served with the usual notice and proclamation, and that, owing to 
his being a mooktear by profession, he is always in attendance at the 
station of Hooghly. Under these circumstances I consider it necessary 
to remand the case for re-trial, in order that the answer of the appl- 
lant to the plaint and his proofs may be taken and heard. Therefore 
I decree this appeal, and reverse the decision of the sudder ameen 
passed on the 31st day of August 1847, and order that the 
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case be remand^ to the sudder ameen, with instructions to-restore 
the case to its original number on his file, and, liaving paid attention 
to the remarks recorded in this decree, to re-try the casa 
Costs to be paid by each party respectively for the present, and 
ultimately by the losing party. 

The value of the stamp upon the petition of appeal is to be 
refunded to the appellant 


The 21st May 1850. 

Case No. 19 of 1848. 

Appeal from the decision of James ReUy, Esq., late Principal Sudder 
Ameen of Hooghly, passed on the lltA day of May 1848. 

Ryekummul Daby, (Defendant,) Appellant, 
vef^s 

Ombeekapersaud Roy, (Plaintiff,) Respondent. 

Claim, for the recovery of a sum of money, amounting to Com- 

Q ’s rupees one thousand eight hundred and eighteen, annas 
re, advanced on loan on a bond including interest. 

It appears from the papers of this case tliat the defendant, 
Ryekummul Daby, mortgaged her talook lot Eamdebpore, com- 
prising si.v mouzahs, to the plaintiff, for the sum of Company’s rupees 
one thousand, four hundred, and fifty, under a registered bond dated 
the 16th day of Cliyte 1252 B. S. ; on failure of re-payment, the 
plaintiff instituted this suit for the recovery of Company’s rupees 
one thousand, seven hundred and thirty-seven, anna one, cowree one, 
kraunt one, which includes interest, by the sale of the aforesaid 
talook. 

The late principal sudder ameen, rejecting the plea of mortgage, 
decreed the case exparte to the extent of rupees one thousand, eight 
hundred, and eighteen, annas twelve, including interest. 

The appellant states that, not being aware Of the institution of the 
suit against her, she was not able to file any answer, that the re- 
spondent had secretly caused the issue of the notice and proclamation 
and thus obtained an exparte decree. 

The case was, on the 31st day of March 1849, remanded for re- 
trial to the principal sudder ameen, in order that the objections 
raised by the appellant might be set at rest. The resrondent carried 
a special appeal to the Court of Sudder Dewanny Adawlut, which 
Court, reversing the decision of the judge, sent back the case, with 
instructions to call upon the defendant to prove the fact that she, 
the defendant, had not been aware of the institution of the suit 
against her,^nd then to re-try it 

In obedience to the order of the superior court, proof was called 
for from the appellant, who produced three witnesses to prove that 
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she, the dtifeudant, had not been served with the usual notice and 
proclamation. ' 

It appears clearly from the evidence of three witnesses that the 
appellant, who i^ a resident of Chinsurah, was not duly served with 
the usilal notice" and proclamation from the court of nrst ihstance : 
hence 1 consider it necessary that the case slioiild bo sent back to 
the principid sudder ameou, in order that the answet of the appeli' 
lant to the plaint, together with any proof she may have to adduce, 
may be taken and received and the case re-tried. I therefore decree 
this appeal, and reverse the decision passed by the late principal 
sudder amcen on the 1 Ith day of May 1848, and direct that the case 
be remanded to the present principal sadder amcen, with instructions 
to restore the case to its original number on his hie, and, having paid 
attention to the remarks recorded in this decree, to re-heai the case. 

Costs are to be paid for the present by each party respectively, 
and ultimately by the losing party. 

The value of the stamp upon the petition of appeal is to be 
refunded to the appellant. 
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I’wEbENi : C. STEER, Esq., Officiating Jcdge. 


XiiE 4 tii May 1850. 

No. 28 of 1848. 

. Ippeel froM the deemon of Baboo Loknath Bote, former Second Prm- 
rtpal Sadder Ameen of Jesaore, dated the \2th Auguet 1848. * 

• 

Mr. Moarcs, Appellant in the snit of Moonshee Khallafut Hussain 
and Lutafut Hussain and others, (Plaintiffs,) Resiiondents, 

versus 

Mr. Robert Savi, Mr. J. Hills, Junior, Mr. D. Rose, and Mr. 

Mearcs, Defendants. 

Tins suit was instituted on the 25th Aupust 1845, to recover 
possession of certain lauds belonging to the talook of the plaintifls, 

ith wassilat during dispossession, and the rents of the last six months 
of 1252. 

The plaintiffs arc proprietors of a talook called turruf Gurgur- 
rce, within which the demndants, who all are, or have been, propirie- 
tors or managers of an indigo factory called Gouldari, cultivate cer- 
tain lands situated within a defined boundary on the east side of a 
khall, called Tuppjigara, comprising altogetlier 304 beegahs 17 
cottahs. The defentlmits, it is urged, have no title whatever to the 
lands, excepit that of forcible possession, and*the pdaintiffs therefore 
bring this suit to oust them, and to recover possession of their lauds, 
with wassilat. 

Mr. Mearcs, the present manager of the concern, to which the 
factory of Gouldari belongs, after urging tlmee legal objections against 
the pdaintiffb’ suit, ropdios to the main point to the effect that one 
Rudder Narain Mittcr, a former naib of the factory, was farmer 
of the tuiriif of GurgiuTee, and, as such, gave a pottali for the lands 
in dispute to the factory. That one llukkaullali, the ^ardian of 
the two first named pdaintiffs, and Iliddaiut Hussain, their fellow 
sharer, aftcrw.ards confirmed the said pottah, on the strength of 
which thc^factoxy has alt along held, and has a right to hold, the 
said lands* That the plaintiffs some ycai’s ago made sundry 
attempts to dispossess the factory, but without success, and, at 
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len^hj finding all tiicir endeavours useless^ they agreed to the 
amicable adjustment of their disputes^ and received from the defen* 
dants the sum of 2^002 rupees as arrears of rent to the end of 1251. 
But tliey revived their quarrel the following year, when they re- 
fused to accept the rents, and they now bring this suit, hoping, by 
falsely denying the genuineness of the pottah, to dispossess the 
defendants. 

The principal sudder ameen, having overruled the objections 
urged in bar of the plaintiff’s suit, remarks that, in his opinion, the 
pottah and its alleged confirmation on the part of talookdars are 
forgeries, and accordingly decrees possession of the disputed lands 
to them, with costs and wassilat from 1253„and the rents of the last 
six months of 1252, at the rate of the defendafits’ pottah, which he 
had previously set aside as a forgery. 

« Judgment. 

If the pottah be really a forg^ the defendants are of course 
rightly dispossessed ; for then they are without any title. However 
I cannot agree with the lower court in so viewing the pottah. The 
presumption of its being genuine is so strong, that all the arguments 
raised against it are conj^aratively insignificant, and are but as 
shadows to the substance. It is plain that the lands in dispute have 
been for years past cultivated by the factory ; reason therefore dic- 
tates, that there must have been some written engagements, ere the 
factory could have taken possession of such a considerable portion 
of the plaintiffs’ talook, as that which forms the subject of litigation. 
The farmer of the talook was at the period when the pottah is 
alleged tc have been given, the naib of the Gouldari factory. Now 
Avhat more likely than that he should have given the pottah to his 
employers ? The comfirmation of the pottah by the representatives 
of the talook, is also beyond suspicion, it bears the signature of the 
guardian of the plaintiffs, and the sqal and signature of their fellow 
sharer. Now allowing that a doubt may be raised in respect to the 
signatures, how is the seal to be set aside ? Besides, the confirma- 
tion is strongly supported by the fact that in 1251, the present 
plaintiffs, who were then their own masters, adjusted their differ- 
ences with the fact^ by accepting from tlie proprietors the back 
rents up to 1251. llnose facts carry witli them, as I observed, such 
a weight of probability in favor of the authenticity of the pottah 
and the reality of its after-sanction by the talookdars (by which it 
virtually became their deed) as to leave not a doubt of its genuine- 
ness. ouch being my opinion it only remains to enquire, whether 
an indefinite lease can be taken to convey to the les|pe a title to 
indefinite possession? My opinion on this point is decidedly in 
favor of the claim of the factory, and so long as the proprietors con- 
tinue to pay the rents agreed upon, they cannot 1^ ^turbed in 
their possession. I accordingly reverse the order of the lower court, 
and decree this ap^wal, with costs against the respondents. 
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The 4Tn ULir 1850/ 

No. 29 of 1848. 

‘Appeal from the deeition o/Baboo Loknath Boee, former Second Principal 
SudderAmeen ofJesaore, dated the \6lh Avgust 18'! 8. 

Gerees Cliunder, Appellant in the suit of Doorga Dibea and 
Annnd Mye Dibea, (Plaintiffs,) Respondents, 

verms 

The Appellant, Ramdhun Das, Bhageemttcc Chowdrain,NufferMun- 
dul, and Hullodhur Mondul, Defendants. 

This suit was instituted on the 18th August 1847, to cause the 
sale of a jumina in execution of a dcci^ee, and to set aside a summary 
order of the judge, releasing the jumma in question from sale. 

The plaintiffs state that they got a decree against Ramdlmn Bis- 
was, defendant, on account of a bond executed by his father, in exe- 
cution of which the plaintifls attached certain trees growing on a 
jote belonging to the said Ramdhun, in mouzah Manikdhec, the 
property of Bhageeruttee Chowdrain, on which two of the said 
Ramdhun’s relations came forward and objected to the attachment, 
on tlie plea that the jote had been previopsly relinquished by Ram- 
dhun, and that they then in possession of it The talookdar 
was called up to report in whose possession the jote was, but givhig 
no distinct answer, the court threw out the objections, and ordered 
the sale to take place. The trees were accordingly sold ; but as the 
proceeds were not sufScient to liquidate the decree in full, the plain- 
tiffs afterwards attached the jote itself, on which the talookdar, in 
collusion with the said Ramdhun, came forward, and stated that the 
latter had relinquished the jote into her hands, and that she had in- 
stalled the defendant Gerees Chunder into it The principal sudder 
ameen threw out this objection ; but the judge, in appeal, allowed it 
and released the property. The plaintiff therefore brings tliis suit 
to set aside that order on proof of the manifest collusion existing 
between the parties. 

Bhageeruttee Chowdrain makes answer, that Ramdhun first relin- 
quished the jote in 1242 ; when the defendantugreeing to reduce the 
jumma, Ramdhun took it back on a nine years’ lease, which having 
expired in 1251, the defendant put in Gerees Chunder. The de- 
fendant therefore argues that the jote having been given up b^ 
Ramdhun prior even to the institution of the suit against him, it 
cannot now be held liable for his debts. 

Gerees Chunder supports this statement 

The principal sadder ameen comments, as his custom is, at great 
length, on the facts of the case, and shows most clearly that the 
alleged relinquishment w'as not a bondfde transaction ; and that up to 
the attachment of the jote, it was in the possesion of the judgment 
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debtbr, Raindiinn. lie accordingly declares in favor of the plaintiffs, 
and decrees tlie liability to sale of the jote in question. In the 
propriety oflhis judgment I quit^agree, and accordingly dismiss the 
appeal, with costs. 

The 4th May 1850. 

No. 30 of 1848. 

Appeal from the decision of Baboo Loknath Bose, former Second Principal 
Sudder Ameen of Jessore, dated the August 1848. 

Bhageercttee Dibea, Appellant in the suit of Doorga Dibea and 
Anmid Mye Dibea, (Plaintiffs,) Respondents, 

vcrsxis 

The Appellant and others. 

This is a second appeal from the decision of the principal sudder 
ameen given in the case No. 29, this day decided. It is only neces- 
saty to say that the appeal is dismissed, with costs, on the grounds 
of the judgment passed in the foregoing suit A copy of tliat 
decision will be placed with the record of this appeal. 


The 8Tn Mat 1850." 

No. 2 of 1849. 

Appeod against the decision of Baie Loknath Bose Bahadoor, former Second 
Principal Sudder Ameen of Jessore, dated the 30tA December 1848. 

Sheeb Chunder and others, on the demise of Teloke Chunder Roy, 
(Plaintiffs,) Appellants, 

versus 

Dhun Monee Dossea and others, on the demise of Gyan Chunder 
, Roy, ^Defendants,) Respondents. 

This suit was brought by Teloke Chunder Roy, to succeed to 
the property of Myhaish Chunder Roy, deceased, as next of kin, to 
the exclusion of Gyah Chunder, the defendant, who asserted his 
prior claim as adopts son of the deceased. 

The sudder ameen, Mr. Thomas, dismissed the plaint, and Mr. 
Bentall, the late judge, affirmed this decision, remarking that “ he 
did not place much confidence in the evidence of each separate 
witness, who states he was at Benares at the time of the adoption; 
but from the treatment the defendant received from Myhaish 
Chunder, during lus whole lifetime, he (Mr. Bentall) has no 
doubt of the intention to adopt, and the belief that the adoption 
would not be disputed, whatever usual ceremonies may nave 
been omitted at the time of the adoption.” Even if it be granted,” 
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Mr. Bcntall continud's — that the adoption was illegal accoi'ding 
to the Hindoo law, yet as the adoption was in good faith,' and has 
continued for so long a time, an|^ he (the defendant) has b^n 
married as an adopted son, in the presence of the adopted father, 

I do not think that it can be reversed.” 

On special appeal to the Sudder, Mr. Tucker and Sir Robert 
Barlow gave their opinion — that the judgment of Mr. Bentall was 
contrary to the Hindoo law, which requires the perfonnance of 
certain ceremonies to constitute a legal adoption. Consequently, 
when a claim of adoption is set up it must be established in court 
that the requirements of the Hindoo law have been satisfied.” 

Mr. Reid remarked as follows — was disposed to refuse the special 
appeal ; but now think it ought to be allowed to try the validity 
of the judge’s dictum that good faith {u e., an intention hona fide 
to adopt) will render legal an adoption, which is illegal in con- 
sequence of the omission of some necessary condition.” 

The case therefore W'as returned for re-investigation with this 
order — “ The Court observe that the judge, in his decision, has by 
no means clearly laid down the grounds on which he has come 
to the conclusion that the plaint should be dismissed. He does 
not distinctly say that the adoption is legal under the shasters ; 
and ^et he upholds it on the plea that it was in good faith, and 
continued for so long a time. The requirements of the Hindoo 
law and the carrying out these requirements should have been 
enquired into; the Hindoo law officer should have been called 
upon for a bewusta ; and the judge’s opinion should have been 
fully and clearly recorded on the above points.” 

On the case coming before Mr. James, he, on the 9th June 1848, 
made it over to the second principal sudder ameen for disposal, who, ^ 
having called for a bewusta from the law officer as to the require- 
ments of the law in respect to adoption, and on the credit of the 
witnesses, who deposed to the due observance of the required cere- 
monies at the time of the adoption, and considering that the defen- 
dant was all along looked upon, both by his adopted father, and 
by others, as the son of Myhaish Ch under, w^ho, at his marriage, 
went through all the usual ceremonies and customs peculiar to 
the Hindoos at the marriage of their sons, and the defendant per- 
formed the funeral obsequies both of Myhaish and his wife, his 
parents by adoption, he thought the adoption was fully established, 
and accordingly dismissed tlie suit of the plaintiff. 

Judgment. 

Whether the requirements of the law were observed or not at 
the adoption, it is impossible to say. The three witnesses produced 
to establish this point are not to be relied on. Thejr say, all three 
of them were present with Myhaish during the time he was at 
Benares ; now one of the witnesses, it is certain, grossly perjured 
himself in that it has been shown, that he was a Vitness to a deed 

19 
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executed in this district at Uie time he deposes he was at Benares. 
This flaw, or rather tiiis untruth, in which all three witnesses par- 
ticipate, entirely invalidates i^ir testimony; and so the point, 
whether or not the requirement of the law were observed at the 
time of the adoption, is yet a matter of doubt. If it is essential in 
a claim of this sort, that direct evidence should be given of the due 
and legal observance of all the usual ceremonies, and that no claim 
of adoption can stand where tliis direct evidence is not forth- 
coming, then the alleged adoption in the present case falls to the 
ground. There is however such a chain of evidence corroborative 
of the alleged adoption, that tlie production of evidence as to tlie 
performance of the usual rights on the occasion ought not, in my 
opinion, to be inasted upon, but rather taken for granted. It is to 
be recollected that Gyan Chunder’s adoption took place at his in- 
fency, and that for 19 years he lived as Myhaish Chunder’s son, 
the fact not being doubted or questioned fcy any one ; add to this 
that the. -adoption took place at Benares 28 years ago, and it must 
be allo\.'ed that it would be very diflicult for the defendant to 
get eye witnesses to prove his adoption and the duo observance 
of the usual ceremonies on the occasion. It is unreasonable to ex- 
pect such evidence after the lapse of such a time, and the adop- 
tion therefore must be judged of by other circumstances. Now it 
has been proved most satisfactorily that when Myhaish Chunder 
first returned from Benares, Gyan Chunder was regarded and 
looked upon as his adopted son. He was acknowledged as such 
by Myhaish, W'ho treated him on all occasions as bis son, and had 
lum married (the plaintiff’s near relations being present) in accord- 
ance with all the usual ceremonies observed by Hindoos when the 
marriage of a son takes place. He was called during the life- 
time of his adopted father, as Myhaish’s son, in documents pre- 
sented in court and other public offices, and was so called by the 
plaintiff Teloke Chunder himself and his fellow sharers, in two 
papers presented by them to the Nowabad moonsiffl During the 
ten years (that is, from the time of Myhaish’s return firom Benares 
to his death,) that the defendant was so acknowledged and re- 
garded, the plaintiff never raised a question or doubt as to the 
reality or validity • of the adoption; but no sooner does death re- 
move the only witness, the adopted father, who could probably 
have given the most ample proof of the adoption had it been re- 
quired during his lifetime, than the adoption, never till then ques- 
tioned, is fla% denied, and Gyan Chunder is challenged to give 
proof of a fact, in the firm faith of wliich his father had med, 
of which he himself never doubted, and which no one for 19 
years had ever contradicted or disputed, but which the plaintiff 
himself had even helped to corrohorate with his own hands, I 
mean by his petition to the Nowabad moonsiff. 

On the above grounds, I affirm the order of flie lower court, and 
dismiss this appeal, with costs. 
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The 9th May 1850. 

No. 4 of 1849. 

Appeal against the decision of Opind^ Chunder Nyaruttun Roy Bahor- 
door. Principal Sudder Ameen of Jessore, dated the I5th January 1849. 

Deb Narain Roy, (Defendant,) Appellant, 
terms 

Dirbomye Dossea, widow of Bisbennath Biswas, (Plaintiff,) 
Respondent 

This suit was instituted on the 14th February 1848, to recover 
rupees 426-10-8, being half the amount, with interest, of an advance 
made to the defendant on the mortgam and conditional sale of his 
half share of a jote jumma in mouz A Baleadanga. 

The plaintiff states that the defendant, in consideration of a loan 
of rupees 400, mortgaged to Bishennath, her late husband, his half 
share of tlie jote in question, the condition of the morlg^e being 
that the jote was to become the property of Bishennath, if the de- 
fendant failed to repay the loan with interest by the 25th Chyto 
1242. He did not pay, and the plaintiff then took measures to fore- 
close the mortgage, when Burdakant came forward, and claimed to 
bo a half sharer of the 8 annas of the jote in (question. The civil 
court having declared him entitled to the portion claimed, and the 
plaintiff, having accordingly obtained, in lieu of the loan, only a 4 
annas share m the property pledged, instead of half the jote, as she 
was led to expect, brings this action to recover from the defendant 
the amount of half the advance with interest 

The defendant, in answer, refers to the deed of mort^e, and 
says he is content that the claim be judged of by its conditions. 

The principal sudder ameen gave a decree to the plaintiff, on 
the ground of the justness of her claim, as it appared to him that, 
in me transaction with the defendant, she had been led to think 
that, in failure of payment of the money ‘^vanced, she would 
obtain an 8 annas portion of the mortgaged jote, whereas she had 
only obtained a 4 annas share of it. ^ 

Judgment. 

The mortgage deed can alone decide whether the plaintiff’s 
claim is tenable or not. In it the defendant makes no concealment, 
but distinctly states that his nephew, Burdakant, is a joint sharer 
with him in the 8 annas of the jote in question. It was not there- 
fore in the defendant’s power to mortgage the whole half share, 
nor, without Burdakant’s acknowledgment and approval, was such 
a pledge valid. In accepting such a deedj the plaintiff must have 
been aware tliat Burdakant’s share was exempt^ from the mort- 
gage ; and as, by the terms of the deed, she is in possession of 
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what the deed bargained for, namely, the share of the defendant, 
she can have no fiirther claim upon him on account of the mort- 
1 accordingly reverse the^rder of the lower court, and decree 
uiis appeal, with costs against the respondent. 

The 9th May 1850. 

Na 7 of 1849. 

Appeal against the decision of Opinder Chunder Nyarvttun Roy Baha- 
door. Principal Sadder Aineen of Jessore, dated the ‘ZZrd March 1849 . 

Mr. Bobert Savi, Appellant in the suit of Mr. C. DeBrandy, 
(Plaintiff,) Respondent, 
versus 

The Appellant, J. Hills, junior, D. Rose, and Meares, (Defendants.) 

This , suit was instituted on the 2nd August 1847, to recover 
rupees lj702-8, arrears of salary, with interest 
The plaintiff was appointed by Mr. Savi, when the latter was a 
part owner of the factories known as the Sindooree concern, as an 
assistant on a salary of rupees 150 per mensem. From the 20th 
November 1843, the date of his appointment, to the 30th Septem- 
ber 1846, when the Sindooree concern was sold, the plaintift' held 
his situation, but he only received his pay up to November 1845. 
He accordingly brings this action for the arrears due to him 
against Messrs. Savi and Hills, the former proprietors^ and Messrs. 
Rose and Meares, the present ones. 

Mr. Meares makes answer that he cannot be held answerable for 
this claim, which ought to have been preferred against the parties 
who appointed the plaintiff, besides, if the present proprietors 
are to be considered liable, the plmnUff ought to be nonsuited for 
not suing the Union Bank, which now owns the Sindooree concern. 
He concludes with accusing the plaintiff of a breach of trust while 
employed as a factory servant, and says he was aware that it was 
the intention of the factory to sue him, and that he therefore brought 
this suit as a set-off against future consequences. 

Mr. Robert Savr answers that the present owners are answer- 
able for the plaintiff’s claim ; but that the suit ought to be thrown 
out, as the plaintiff, having sued him as former proprietor, was 
bound to include all the other partners also. He pleads further 
that the plaintiff’s salary was only rupees 100 a month, at which 
rate he not only received all he was entitled to, but something 
over. 

The principal sadder ameen considered the claim established, and 
decreed it against Mr. Savi, on the ground that he was the party 
who appointed the plaintiff, and the &bt, now sued for, was not 
entered as a liability of the factory, when he sold it. 
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Judgment. 

Tlie judgment of the lower court is erroneous^ and is opposed 
to the general practice of holding a factoiy answerable for claims of 
this sort The present proprietors did not certainly contract the 
debt now sued for, but the concern cannot shake oiF its debts on 
every change of its proprietors. The Sindooree concern must be 
held answerable for this claim, together with all the costs, and I 
decree accordingly, in modification of the order of the lower court 
The appellant is also declared free from liability. 


The llTH May 1850. 

No. 14 of 1848. 

Appeal against the decision of Mr^ C, Mackay^ Additional "Principal 
Sudder Ameen of Jeasore^ dated the 6M June 1849. 

Jusser Khan and others, (Plaintiffs,) Appellants, 
versus 

The Collector of Jessore and others, (Defendants,) Respondents. 

The real object of this suit was to obtain the reversal of the 
settlement by the revenue authorities of two plots of l&nd, compris- 
ing 12 beegahs, said to have been improperly settled ay)art of the 
resumed lakhiraj tenure of Tunnoo Beebee, in mouzah luttapoor. 

The defendants pleaded that the civil court had no jurisdiction 
in a matter of this kind, and quoted as a precedent the case of 
Hurgovind, petitioner, and the orders of the Sudder Court thereon, 
dated the 17th July 1847. 

The principal sudder ameen dismissed the suit, as he considered 
^ that the civil court could not interfere in a case of this nature. 

Judgment. 

The lower court was quite right. The plaintiffs admit that the 
land claimed by them as being their lakhinij property in Joipoor, 
was measured, assessed, and settled with Tunnoo Beebee, as part 
and portion of her resumed lakhiraj mehal iq Futtapoor. “'To give 
the plaintiffs a decree and declare, as they wish, the land not those 
of Futtapoor but Joipoor, would be to interfere directly with the 
Government revenue. This has been declared as clearly beyond 
the competence of the civil courts. The plaintiffs have sought their 
remedy in the wrong quarter. Their proper course was to petition 
the revenue or resumption authorities. The appeal is dismissed, 
with costs. 
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Ti|e llTH Mat 1850. 

No. 10 of 1849. 

Appeal affttinet the decieion of Opinder Chmder Nyaruttun Boy Saha- 

door. Principal Sadder Ameen ofJeseore, dated the I3tk April 1849. 

Hazaree Sheikh, (PlaintiiF,) Appellant, 

’■vereua 

Goluck Chuhder Biswas, Kalee Pershad, Gour Pershad, Sutnboo 
Chunder, and others, (Defendants,) Respondents. 

The plaintiff sues to recover possession of a jote jumma in 
Kurkolea from which he was dispossessed by the then talookdar,Gour 
Pershad, Goluck Chunder, his ryut, and others, in 1246. The 
jumma was really mouroosee, having been held by the plaintifi'’s 
ancestors at a fixed rent from 1182, but Gour Pershad, having 
become the purchaser of Kurkolea, demanded a fresh settlement 
from the plaintiff: which he agreed>to, giving, on tiie 27th Jyte 1245, 
a kubooleut, sipulating for ar^. enhanced rent, though some portion 
was declared under abeyance. Tiie next year, however, Gour Per- 
shad demanded the full rent, to which the plaintiff not agreeing, he 
turned him out of ids jote, putting in Goluck Chunder and Kalee 
Pershad. 

Goluck Chunder replies that the plaintiff relinquished his jote in 
1237, when Ramchunder Chuckerbuttee was talookdar of Kurkolea. 
He was away for 15 years, when, in 1252, he returned to the 
village, and was installed by the zemindar into a vacant jote, which 
he still possesses. His former jote remained on the talookdar’s hands 
from 1237 to 1246, when it was leased in perpetuity to the defen- 
dant by the talookdar’s naib. In 1248, Sumbhoo Chunder bought 
the talook, and with a view to oust the defendant, he brought a 
summary suit against him and Kalee Pershad Nag, (his own servant, . 
whom he falsely alleged to be a partner in the jote,) and, getting an 
exparte decree, had uie jote sold, which he purchased himself in the 
name of Loknath. Tl^e defendant had the summary suit award 
reversed in a regular suit, which he carried successfullv through the 
moonsifTs court of Commercolly, the judge’s court, and the Sudder; 
and he was about to sue Snmboo Chunder for possession and wassilat, 
who, finding that a decree against him was inevitable and certain, 
has now adopted the expedient of this suit, through the plaintiff, to 
frustrate the defendant’s claim, and to keep him out of possession of 
his jote. The defendant argues, that if the plaintiff had not utterly 
given up all claim to the jote in dilute, he would not have remain- 
ed silent while the defendant and Suml^ Chunder were fighting 
about it, nor would he have allowed it to be sold without saybg 
a word, or protecting his interest in some way or other. 

Sumboo Chundera reply is in support of the plaintifi’s statement 
that Ke was dispossess^ m 1246,- by Gour Pershad, the former 
talookdar. 
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Kalee Pcrshad replies that he and the defendant, Golack Cbunder, 
were joint owners or the jote in dispute from which thej were sold 
out by Sumboo Chunder. 

The principal sadder ameen, considering that the dakhilas p^ 
duced by the plaintiff from 1237 to 1246 were forgeries, and that 
the kubooleut said to have been executed by the plaintiff in 1245, 
was manifestly a device to make it appear that his dispossession took 
place within 12 years from the institution of his suit and being 
rarther of opinion that the facts of the case bore out the defendant’s 
(Goluck Chunder’s) statement that the plaintiff quitted his jote in 
1237, and that the present claim has been brought at the instigation 
and for the benefit of Sumboo Chunder, supported by forged and fic- 
titious documents, dismissed the suit 

Judgment. 

Being of opinion, for the reasons detailed at length in the decree 
of the lower court, that the documents filed by the plaintiff have 
been purposely prepared to support his claim, and that there are 
strong indications of a collusion in this suit bebveen the plaintiff and 
Sumboo Chunder, with the intention to injure the claim of Golack 
Chunder to the jote in dispute, and considering it altogether unac- 
countable, unless, as Goluck Chunder has urged, the plaintiff had 
utterly relinquished all hope and title to the jote, that he would have 
quietly looked on while others were contending about it allowing 
it even to be sold ; and there being no proof (the dakhilas being set 
aside) that the plaintiff has had possession within 12 years, but on 
the contrary he quitted his jote in 1237, 1 i^ree with the lower 
court in the propriety of dismissing his suit The appeal is accord- 
ingly dismissed, with costs. 

The 27th Mat 1850. 

No. 8 of 1849. 

Reffular ' Appeal from the decision of Bahoo Opinder Chunder Nyamttun 

Roy Bmadoor, Principal Sadder Ameen of 9essofe, dated the 30fh 

March 18 > 49 . 

f 

Hurnath Roy, (Plaintiff,) Appellant, ’ 

versus 

Mr. A. Battersby and three others, (Defendants,) Respondents. ' 

This is a suit to assess the jote of the defendant at pergunnah 
rates. 

The defendant does not deny the right of the plaintiff to make a 
fresh assessment, but objects to his rates as not nemg those of the 
perguimah but much higher. He demands a settlement at the same 
rates as the civil court allowed the plaintiff, in a case brought by 
him to assess the jote of another ryut in the same turruff as that in 
which the defendants’ lands are situated. 
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The principal sadder ameen appointed an officer to make a local 
cnquiiy who reported that the defendant occupied beegahs 615-12^ 
of land, the proper assessment of which at the pergannah rates was 
rqpees 870-5-6. As the rates adopted by him were in excess of 
what the court had alreadpr* declared to be the rates of that part of 
the plaintifiT’s estate in which the lands in the present suit are com- 
prised, the principal sudder ameen rejected the ameen’s report as 
incorrect He then deputed a second officer to ascertain the rates, 
whose report he also rejected, and finally drew up an assessment at 
the rates of the former decree, declaring the plaintiff entitled to 
demand an annual rent of rupees 472-1-6, from the date that he 
issued the notice to the defendants. A small quantity of beegahs 13, 
cottahs 5^ of land, was deducted from the area in the defendants’ 
possession, as being clmmed by and under the occupation of another 
party. 

Both parties appeal. The plaintiff, because, first, his own assess- 
ment has not been allowed, and second, because of the deduction 
from the defendants’ holding of the beegahs 13, cottahs 5^. The 
defendant is dissatisfied, because, first, the court has not allowed him 
any deduction from the gross rent on account of charges of collec- 
tion, and second, because the new assessment has been decreed 
from the date of notice. 

Judgment. 

With respect to the plaintiff’s first ground of appeal, I think he 
has just cause for his dissatisfaction. The lower court deputed two 
difierent ameens to enquire into the rates current in the locality, 
both of whose investigations it set aside, because the rates they re- 
ported were higher than what the court had allowed in a former 
case of a similar nature. Now the lands in that suit were certainly 
in the same pergunnah as those now before us, and me rates were 
ascertained by an ameen deputed for the purpose, and on his report 
the assessment was adjusted. No appeal having been made against 
the assessment as then fixed by the court, that decree has become 
final ; but it is not faii^ I think, to take that award as the invariable 
basis of settlement of every other jote or talook situated in other 
parts of the same pergannah. What with the case already disposed 
of, and the two local enquiries, which have been made in the present 
case, it is plain that the. rates are not uniform in the pergannah, and 
what was a fair assessment in one case may not therefere possibly 
be a fair one in anodier. The question then is, what is a proper 
assessment, and what means are there of certainly knowing that 
whatever may be the' sum fixed upon that sum is a fair assessment ? 
This, 1 think, has been ascertained beyond idl doubt When the case 
first came before me in appeal, I inquired of die plaintiff’s vakeel, 
whether in late years there had not been made any settlements of 
resumed lands by the revenue authorities in that part of pergunnah 
Taragonea, where the defendants’ land lies. To this his re^y was 
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that certain settlements had been made, and he requested time to 
obtain copies of the Government assessment in those cases. This 
being allowed, he now files copies of three settlement roobakarees 
relating to lands in the immediate neighbourhood of those in the 
occupation of the defendant Setting aside, therefore, the former 
decree and the three local enquiries, it appears to me that the fairest 
mode of fixing the assessment is to be guided by the imrartial data 
afforded by the proceedings of the settlement officers. The follow- 
ing then is the assessment as drawn up according to the rates fur- 
nished by these authorities : 


Description 
of land. 

Quantity. 

Bate. 

TotaL 

Bast, 

14 5 

Rs. 

2 0 

28 8 0 

Pa) an, 

12 13 

2 0 

25 4 9i 

Dhanee, 

361 10| 

1 0 

361 8 4| 

Laik Puttet,... 

183 7 

0 12 . 

<M 

00 

CO 

Bagat, 

1 10 

2 8 

3 12 0 

Indigo, 

19 11 

1 0 

19 8 9i 

Total land. 

592 16| 

Tl.r8.'576 2 2 


Kemarks. 


C This is the lowest rate 
j for lands fit for rice cul- 
i tivation according to the 
(.settlement roobakarees. 

This description of 
land is not mentioned in 
the settlement roobaka- 
^ reesy but it is well known 
that this is the proper 
^rate for such lands, 
f Indigo being generally 
jsown on ordinary land, 
ithe rate as for dhanee 
(,has been adopted. 


The above I accordingly decree as the rent, which the plsunliff is 
justly entitled to demand from the defendant from the date of notice. 

As to the second point complained of, viz.* the deduction of the 
beegahs 13, cottahs 5^, the court could do no otherwise than exclude 
it from the present suit, it being disputed Iwd. Neither is the 
plaintiff injured in the least by such an order ; for in whosoever 
possession the excluded land may be, the existence of the land is 
not destroyed, nor is the right of the plaintiff to re-assess it in any 
way injured. 

In r^ard to the defendant’s first objection, his is not such a tenure 
as, in my opinion, to wititle him by Section 8, Regulation V. 1812, 
to any deduction from his rent on account of charges of collection. . 

The second objection is dtogether futile, as enhanced rent u 
demandable by Sections 9 and 10, Regulation V. 1812, from the 
date of notice, and I cannot see on what grounds of reason the 
zemindar’s right to it from that (fate at the rate fixed by the court 

20 
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can be considered forfeited, because bis own assessment was some- 
what in excess of what the court considers a just sum. 

The decree of- the lower court therefore stands in all but tlie 
amount of rent in which respect it is amended. The respondent 
will pay the costs of this appeal in the proportion of tlie amount of 
rent decreed. ' 


The 27th May 1850. 

. No. 9 of 1849. 

Regular Jppeal from tlu decision of Baboo Oginder Chunder Nyaruttun 
Boy Bahadoor, Principal Sadder Ameen of Jessore, dated the 30M 
March 1849. 

Mr. A. Battcrsby, (Defendant,) Appellant, 
versus 

Humath Boy, (Plaintiff,) Respondent 
This is the second appeal from the decision of which the parti- 
culars have been fully related in the foregoing No. 8 of 1850. A 
copy of the judgment in that suit will be filed with the record of 
this appeal, wliich, on the grounds tlierein detailed, is dismissed, 
with costs. 


The 31st May 1850. 

Case Na 17 of 1849. 

Appeal against the dectaion of Mr. Mackey, Additional Principal Sadder 
Ameen of Jossore, dated the 29th June 1 849. 

Gooroo Das Boy and others, (Defendants,) Appellants, 
versus 

Mr. H. French and others, (Plaintiffs,) Respondents. 

This suit is brought by the plaintiffs, who held the putnee of lot 
Boorookandee, pergunnah Nuldee, against Gooroo Das Roy and others, 
who occupy certain lands in the said lot, which the plaintiffs claim 
a right to assess at the current pergunnah rates. The particulars 
of their plaint are, that the former zemindar of pergunnah Nuldee 
before sued the present defendants, to fix their jummas at the then 
pergunnah rates, when, owing to the death of the zemindar and his 
successor being a minor, the defendants managed, through the col- 
lusion of the court ameen, to obtmn an order whereby they were 
declared to bo in possession of only 11 kad. 14 p, of land, which, 
according to the rates said by the same corrupt ameen to prevail in 
the pergunnah, were assessed at rupees 1-5 per pakce. The pre- 
sent plaintiffs, after they obtained the putnee of lot Boorookandee, 
soon discovered that the defe^jdants were in possession of a 
groat deal of land in excess of the above 11 k, 14 p., and 
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tJiej' accordingly bronght a suit to assess the excess, which 
suit, when it had proceeded almost to completion, the pleading 
having been completed, exhibits filed, andl a local enquiry effects, 
was t&own out by an order of nonsuit on account of some flaw. 
The plaintiffs having now rectified the error, which caused that suit 
to miscar^, appear again in court and claim, oh the result of the 
enquiry of the local ameen in the nonsuited case, to assess the lands 
occupied by the defendants in excess of the quantity formerly de- 
creed as in their possession, at the present pergonnah Nuldee rates 
of 2 rupees per pakee on 30 k., 7 p., 16 k. of land. 

The defendants answer that it ought to have been stated what 
lands the defendants held in each village in excess of what the 
decree alluded to by them specified. The fact is that defendants 
have no other lands but what they held when that deocee was 
passed, so that the claim of the plaintifis is both futile and vexa- 
tious. That as to the rate of 2 rupees per pakee, at which the 
plaintiffs sue to assess the asserted surplus lands of the defendants, 
such a claim can never be maintained in the face of a decree of 
court, fixing the rates of the defendants’ lands in the same villages 
at rupees 1-5 per pakee. Moreover, the village of Bazeedanga, in 
which the plaintiffs say that the defendants hold certain lands, is 
not in the putnee mehal of the plaintiffs, but belongs to the de- 
fendants’ own talook. That this village of Bazeedanga was not 
mentioned in the former suit of the zemindar of Nuldee, nor in 
the rejected suit of the present plaintiffs ; facts, which are sufficient 
to show the vain nature of the plaintiffs’ pretensions. 

The principal sudder ameen, having, at the desire of the parties 
to the suit, sent for the record of the former suit between them in 
which were filed the local ameen’s measurement papers and Report, 
decreed to the plaintiffs a right of assessment over 21 k., 3 p., 5 k., 
1 r., 19^ g., at the Nuldee pergunnah rote of 2 rupees per pakee, 
making an annual jumma of rupees 678-6. 

Both parties appeal against this decision. 

The defendants’ grounds of appeal are — • 

That they were not present during the measurement of 
certain portions of the land recorded in the amcen’s papers as in 
their occupation, and so had no opportunity of making the objections 
which they otherwise might have done. 

Secondly. That only a small portion of the disputed land, of 
which the defendants alleged they were not-in possession, was ex- 
cluded from assessment by the lower court 

Thirdly. That the court ought to have excluded from assessment 
certain lands which the defendants claimed as their own talook 
lands of Issapassa. 

Fourthly. That the rate of 2 rupees per pakee is in excess of the 
rate declai-ed by the civil court to be the prqpcr i:ate of assessment 
of defendants’ lands. 
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The plaintiffs appeal on one ground only, viz., against that part 
of the lower court’s order which excludes from assessment the lands 
claimed as belonging to their village of Bazeedanga. 

In re^d to uie defendants’ first ground of appeal, I find tliey 
urged the same before the lower court, where it was rejected, and 
very properly so. It was the defendants’ duty to look after their 
own interest, and to take care to be present at all times when the 
measurement was going on. But the fact is they were present the 
greatest part of the time, when the^ taxed their ingenuity to the 
utmost to raise all manner of objections and claims, and it appears to 
me, that in the few instances where, they were not present, was 
when they had no objections to offer, and desimedly Kept out of 
the way in order to afford them a plea hereafter to dispute the 
integrity of the measurement 

Of the second ground of appeal, I observe that what was proved 
to belong to otliers, was, by the lower court, excluded from assess- 
ment The defendants in several instances asserted that certain 
lands belon^ged to other estates, but, unfortunately for them, the 
proprietors of those estates were not disposed to embroil themselves 
in a lawsuit to meet the convenience or designs of the defendants. 
Land of this description was of course not aUowed to be exempted 
from assessment on such vain pleas. 

With respect to the third ground of appeal, I am of opinion that 
the lower court rightly allowed the assessment on the land claim- 
ed by the defendants as those belonging to their talook of Issapassa. 
The defendants ought to have given olear proof of this, but they 
offered none at all, whereas the evidence taken before the local 
ameen showed that the land in question was within the putneo 
tenura of the plaintiifr. Still with a view to protect the defendants 
from any possible loss of lands, to which, on a more particular 
enquiry, they may be able to show a clear title, I think it right to 
declare that this decree is to be contidered no basr to the claim of the 
defendants to the lands said by them to belong to Issapassa, should 
thOT hereafter bring a regular action for this purpose. 

It remains to consider tiie fourth and last ground of appeal, viz., as 
to the rates. The decree alluded to, by which the assessment on 
the defendants’ land^ was fixed at rupees 1-5 per pakee, was passed in 
1820. Whether those rates were tiie bon&fide rates of the rorgunnah 
at that time, or whether they were understated, as alleged, through 
the collusion of the cotirt ameen, is of no importance to the decision 
of this suit The putneedars’ claim is to assess lands in excess of what 
the defendants held when the sud decree was passed ; and what- 
ever the pergunnah rates now are, those rates they have a clear 
right to enforce. It is well understood that the peigunuah rate all 
over Nuldee is 2 rupees rar pakee, which the courts have fre(][uent]y 
decreed in suits disposed oi^ long since the decision on which tlic 
defendants rely in fevor of the lower rate of rupees 1-5 per pakee. 
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I accordingly agree with the lower court in considering that tho 
rate of 2 rupees per pakee is the just and proper rate at which the 
pl^tiffs are entitled to demand the rent of the lands involved in 
this suit. 

With respect to the defendants' cause of dissatisfaction^ it is enough 
to say that! a^ee with the lower court in considering that the 
lands in Bazeedanga cannot with propriety be admitted in this suit 
The question of tho proprietary right in these lands^now raised, can 
only be decided in a regular suit 

On all the above, grounds I uphold the order of the lower court, 
with the modification as regards the liberty given to the defendants 
to sue regularly for any claim they may possess to the lands said by 
them to belong to Issapassa. ^ 

The defendants will pay the costs of this appeal. 


The 31st May 1850. 

No. 18 of 1849. 

Appeal against the decision of Mr* Mackey ^ Additional Piincipal Sudder 
Ameen of Jessore, dated the 29M June 1849. 

Mr. H. French and others, (Plaintiffs,) Appellants, 
versus 

Gooroo Das Roy and others, (Defendants,) Respondents. 

This is a second appeal from the decision of which the p^ticulars 
liave been given in No. 17. The ground of the plaintiffs' ap{>eal 
was considered in that case, and it will be sufficient therefore if a 
copy of the judgment in appeal be appended with the record of this 
appeal 

Ordered accordingly, that this appeal be dismissed, with costs. 
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Peesent: W. LUKE, Esq., Judge. 


The 13th May 1850. 

No. 230 of 1849. 

Appeal from a decision of the Principal Stulder Jmeen, A. Davidson, Esq., 
dated 23rd August 1849. 

Nobin Puramanik, (Defendant,) Appellant, 
versus 

Grour Hurreo Pundah, (Plaintiff,) Resiiondent. 

This is an action for a bond debt, laid at Company’s rupees 
781-5-8. 

The defendant denies the claim, and pleads that this is a counter- 
suit to prejudice a claim that he (defendant) has against plaintiff. 
The principal sudder ameen thus records his judgment : 

" The bond, which forms the present grounds of action, is satis- 
factorily proved by four subscribing witnesses to have been only 
executed by obligors to obligee, and it further satisfactorily appears 
that they received a valuable consideration for it, t. , rupees 451. 
Defendants have filed a petition, alleging that only one stamp. No. 3, 
was sold to the endorsee of plainfifTs bond paper, and that he execut- 
ed an agreement on it, and gave it to another party, and in support of 
their allegations have adduced duly certified copiei^ of the stamp 
vendor’s monthly statement and agreement*aforesaid ; but there is 
nothing on the said exhibits to show that the one stamp. No. 3, sold 
on the date in question, is not the one now produced by plaintiff. In 
order to set that matter finally at rest, however, we summoned the 
stamp vendor, who has to-day distinctly and unhesitatingly deposed 
tbq t. p lain tiff’s stamp was sold by hi^ nephew, on the date endorsed 
thereon. Thus the defendant’s, allegations anent it are manifestly 
untrue, and consequently their other pleas are deserving of no 
attention, Wt, en peasant, we will s^ they have failed to show bad 
faith or filwill on plaintiff’s part The khatta-buhees adduced by 
them alone are not evidence of a claim against plaintiff. Therefore, 
for the foregoing reasons, we give plaintiff an award for Company’s 
ruiKjes 781-6-8, and/sosts, &c.” 
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I cannot concur in this finding. The validity of the bond rests 
entirely on the testimony five subscribing witnesses, and it is 
therefore necessary to ascertain and weigh well the d^ee of credit 
that can be attached to it The writer of the bond, l^oo Ch^, 
deposes that he both drafted and signed it, and that the other four 
witnesses likewise attested it at the same time. From a careful inspec- 
tion of the bond, however, it is evident that the names of four wit- 
nesses are not written with thef^ame ink as the bond itself, and as 
the name of the engrosser, Sadoo Churn; it is likewise quite clear 
that the iri with which two of the said witnesses’ names are written 
is much darker, and very different from that of the other two, which 
warrants the inference that the names of the five witnesses were not 
affixed to the bond at one and the same time as stated by Sadhoo 
Churn. Again, the witnesses depose so con^stently to cir<;um- 
stances as having occurred seven years ago as to the hour, day, 
month, &C., on which the loan was granted, and other minute facts 
as to the counting and testing the rupees, as to render it impossible 
to avoid the conclusion that they have been tutored. It is likewise 
beyond probability that their recollection should be so retentive as to 
enable them to relate occurrences of seven years ago, with all the 
minuteness and freshness of yesterday. These witnesses, it also 
appears, are not the neighbours of either the plaintiff or defendant; 
but are residents of distant villages, and it is unlikely, if the trans- 
action on which this suit is founded, had occurred bond Jide^ that the 
bond would have been executed in the house of a third party in a 
village some distance from both plaintiff’s and defendant’s homes, 
and attested by witnesses brought, or who had accidentally come, 
to the spot where they were required. According to the tenor of 
the deed, th^Joan was granted to carry on some mercantile transac- 
tion, and wi^W be repaid in six months. It is to be inferred there- 
fore that plaintiff is a mahajun, and in the habit of grantii^ loans, 
and ought, consequently, to have accounts in the shape of rokurs 
and khattas/ in which a record of the present transaction would 
appear ; but no accounts or vouchers hfive been offered in support 
of the claim, nor does plaintiff attempt in any way to account for 
having neglected to take steps to recover for seven years, or to show 
that he has even demanded payment in the meantime of money, 
which, according to agreement, was to have been liquidated in six 
months. I cannot but. view the bond with the strongest suspicion, 
and, for the reasons I have albove stated, believe that the suit is 
brought solely to serve malicious ends. 

The appeal is accordingly decreed, with costs, the respondent’s 
vakeels twing present, and the decision of the lower court set aside. 
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The 13th Mat 1850. 

No. 240 of 1849. 

Appeal from a decision of the Moonsiff of Nikassee, Syud Warris Alee, 
>. dated 3U^ August 1849. 

Mudboo Kanm, (Defendant,) Appellant, 
versus 

Jugguth CImnder Sen, (Plaintiff,) Respondent 

This is a suit for rent of 3 b. 17 c. 3 c. of land, on account of tlicS 
years 1252 and 1253 Umlee. The defendant denies and pleads that 
he holds' bis lands from Govind Iloldar and others (opposing parties 
in tlic lower court,) and has paid liis rents to them, in proof of which 
he hies a decree passed in the mponsiff’s court, declaring them liable 
to the opposing parties for the rents of 1251 and 1252 'Umlee. 

This suit originally came before my predecessor in appeal, and 
was remanded with directions to tlie moonsiff, that " he should pro- 
ceed himself to tlie spot and ascertain the fact as to whetlier or not 
the plaintiff is in possession of the land mentioned in his kuballa.” 

The moonsiff, having caiTied out these instructions, observes that on 
visiting die spot in dispute he finds that there is a rent-free holding, 
comprising an area of 113 bcegahs of- land in one plot, that the 
jilaintiff is in possession of 56 beegahs of this quantity, and that his 
j)osscssion is proved by the evidence of the cultivators, who pro- 
duced their dahhillas for past years in proof of their ha^ung paid 
their rents to the plaintiff. The moonsiff’ further remarks that the 
measurement chitta of the nmeen deputed to measure these lands 
when resmned mider Regulation II. 1819, prove that the defen- 
dant’s jotc lies within the 56 bcegahs aforesaid, and as*defendant is 
unable to establish his plea of having paid any rent for the same 
cither to plaintiff or the opposing party, the' moonsiff decrees for 
]daintiff. 

There apjicars no cause to interfere with this judgment. Plain- 
tiff’s claim on defendant, in virtue of his deed of sale and possession, 
is indubitable. 

The appeal is accordingly rejected, without, scr\'ing a notice on 
respondent. 


21 
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The 13th Mat 1850. 

Na 242 of 1849. 

Appeal from a deeuion of the Momtiff of Nikauee, Spud Warm Ulee, 
dated Slat Aupuat 1849. 

Mudhoo Mundul, (IMendant,) AppelLant, 
veraua 

Jugguth Chundor Sen, (Plaintiff,) Respondent. 

This is a suit for rent on account of the years 1252 and 1253 
Umlee. 

The particulars of this case arc identical with those recorded in 
case No. 240. For the reasons therein assi^ed the appeal is rejected, 
and the decision of the lower court ai&iued, witliout serving a 
notice on respondent 


The 13th May 1850. 

* No. 243 of 1849. 

Appeal from a deeiaiou of the Moonriff of Amndpore, Omeachunder 
Moohetyee, dated 4th September 1849. 

Ram Eishto Ghosal, (Defendant,) Appellant, 
veraua 

Komlakanth Pathur, (Plaintiff*,) Respondent 

The plaintiff sues for a book debt of 14 rupees, 2 pie. He 
states that he keeps a modee’s shop, and both defendant and his 
father have dealt with him for years past; that be tendered de- 
fendant a copy of his account, amounting to 18 rupees, 8 annas, 
8 gnndahs, n:om which a deduction of rupees 4-8 was allowed on 
account of sundry payments, leaving a balance of Company’s ru- 
pees 14, 2 pie; that he (defendant,) in acknowledgment of its cor- 
rectness a^ed his si^ature to the bill, but still rdiises to pay. 
The defendant denies the account, and that he ever had any deal- 
ings with plaintiff. • 

Themoonsiff observes that five witnesses depose to defendant’s 
being in the habit of getting his supplies fix>m plaintiff’s shop, and 
to his (the defendant’s) signing the account; uat defendant does 
not deny that he signed the bill, and that he fails to produce evi- 
dence in support of his pleas though allowed three months to do so. 
The moonsin also deems it improbable that defendant should deal 
with a shop-keeper, who resides at another village, when he can 
supply his wants at the shop of plaintiff, which is contiguous to his 
(deieudant’s) own house, and gives a verdict for the pltmtiff. 
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The moonsiS is in error in sa^g the defendant does not deny 
that he signed the account. In liis reply he distinctly states that the 
account and the allegation of his having signed it are “ toncbook,” 
false. If the claim be a just one, the ^aintiff’s books, in which his 
daily sales are recorded, will prove it and the truth or otherwise of 
the account filed in evidence. The moonsiff will adopt this course, 
and call upon the plaintiff to produce his books from which the 
account has been prepared. 

Tho appeal is admitted, and tiie case remanded that the moonsiff 
may proceed as directed. 


The 14th May 1850. 

No. 244 of 1849. 

Appeal from a decision of the Moonsiff of Pertalpore, Golam Sohhan, 
dated 8th September 1849. 

Juggobtmdo Roy, (Plaintiff,) Appellant, 
versus 

Kinkur Chuckerbutty and others, (Defendants,) Respondents. 

The plaintiff sues for a bond debt, laid at Company’s ruj)ee3 
29 ^ 9 . 

The defendants, Kinkur Chuckerbutty and Ramossur Chuckor- 
butty deny, Jind plead that plaintiff is at enmity with their ijaradar, 
to gratify which he has brought the present suit. The other two 
defendants allow judgment to go by default 

The moonsiff attaches no credit to tlie bond. He remarks that the 
names of the two certifying witnesses have, beyond a doubt, been 
adduced to the bond long subsequent to the date on which the deed 
itself was engrossed, as the ink is comparatively fresh and of a dif- 
ferent color to that in which the bond is drafted. He deems it a 
suspicious circumstance that the writer of the bond was never cited 
to appear by plaintiff, and that his name was altogether omitted in 
the list of witnesses filed. He rejects the evidence of the witnesses 
for the reasons above stated, and because it is contradictory and im- 
probable, and dismisses the suit. . 

I sec no grounds to disturb this award. In addition to the cogent 
reasons the moonsiff gives for discrediting the bond, there are other 
circumstances, which -render its truth improbable. The stamp on 
which the deed is drafted, is endorsed to a third party, residing in 
another village, and totally unconnected with the parties in this suit, 
but at a date only five days previous to that which the bond bears. 
Had there been a bond fide transaction between plaintiff and defend- 
ant, it is obvious that defendants would have provided the stamp as 
is usual in such cases, and purdiased it in their own name, there is no 
reason why ^cy should substitute that of a stranger. The usual 
course having been departed from, and seven years having elapsed 
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without measures having been taken to recover, though die bond was 
according to agreement to have been redeemed six months after date, 
warrants the inference that the bond is one of yesterday, and that 
the stampt paper suited to this purpose has been procured by plaintiff 
from those who make a livelihood by selling paper of long date for 
purposes such as the present appears to be. The appeal is rejected 
without serving a notice on respondents. 

The 14x11 May 1850. 

No. 248 of 1849. 

Appeal from a decision of the Moonsiff of Nikassee, Si/ud W orris Alee, 
dated 25th August 1849. 

Bikram Majee, (Plaintiff^) Appellant, 
versus 

Kalee Pci’shad Ghose and others, (Defendants,) Respondents. 

This is an action for damages for injury sustained by defendants’ 
withholding a receipt for rent paid by plaintiff to defendants, laid at 
16 niiKjcs. 

The defendants deny the cause of action, and the defendant, to 
w’hom, it is stated by plaintiff, the money was paid, pleads that, on 
the date specified, viz., the 29th Maugh 1252 B. S., he was at 
Chuckerpore, in the Ilooghly district, which he can prove by his 
exhibits. 

The moonsiff gives a verdict for the defendant. He is of opinion 
that the present suit has been brought forward at the instigation of 
a body of dissatisfied ryots, who are at issue with the defendants, 
their landlord, and his servants, and has no foundation whatever in 
truth. 

He regards the testimony of the witnesses, who sw'ear to the 
plaintiff’s having paid defendants Company’s rupees 1 6 as altoge- 
ther unworthy of credit, as it is both contradictoiy and improbable. 
He also considers the evidence of tlic witnesses further refuted by 
defendants’ exhibits, .which clearly establishes defendants’ absence at 
the time money is stated to have been paid to them. 

The plaintiff, in appeal, demurs to the moonsiff’s arguments for 
rejecting the evidence, but I see no grounds for interfering witli his 
decision. This suit is of the nature referred to in Regulation 11. 
1 805. In claiming compensation for loss of receipt, the title to such 
a document must Ije proved. The plaintiff has not attempted to 
prove that he is a tenant of defendants, the quantity or description 
of land he holds, where situated, or the nature of his connection with 
the defendants that rendered it necessary for him to pay rent to 
them; and as no grounds for payment are shown, the reasonable in- 
fbronce is that none was made. 



Again, in a suit like llie present, tlvo animus, that influenced 
uofendants in withholding the receipt must bo shown to have been 
dishonest Tbo plaintifl has not proved the intention to hare been 
fl'audulont or dishonest, and he is not therefore entitled according 
to the spirit of the law to damages. 

The anneal is accordingly dismissed without serving a notice on 
respondents. 


The 23ni) May 1850. 

No. 249 of 1849. 

Appeal from a decision of the Principal Sudder Ameen, A, Davidson, Esq , 
dated 20tA August 1849. 

Soondernarain Bliooya, (Defendant,) Appelhuit, 
versus 

Gunganarain Myteo, (PkintifP,) llcspondcnt 

Tins is an action for possession in right of foreclosure, laid at 
Company’s rupees 677-15-8-1 1§, the deed of conditional sole, bearing 
date 14th Poos 1253. 

The defendant allows judgment to go by dofaidt 

The principal sudder ameen observes — The deetl of mortgage 
and conditional sale are satisfactorily proved by four of the sub- 
scribing witnesses to have boon executed by the defendants, and it 
further appears that he received the within written valuable consider- 
ation, and failed to repay his loan within the year of grace allowed 
by law. Plaintiff' is entitled to the foreclosure now sought, and 
we award him possession of tlic one mouzali 3 annas 10 covvrecs 
aforesaid, and mesne profits, ^cc." 

In appeal, the defendant pleads that he was prevented defending 
the suit by illness; this plea is, however, at variance with that made 
by defendant in the lower court, where he stated that his attend- 
ance at the magistrate's court was the canSe of his default The 
proceedings of the lower court ap^war to have been regular, and 
consistent with the rules of practice. On the pther hand the reasons 
of default are frivolous and vexatious, and I therefore see no reason 
to disturb the principal sudder amcen’s decision, which is according- 
ly affirmed, and the appeal rejected without serving a notice on 
tlie respondent 
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The 23ed May 1850. 

No. 250 of 1849. . 

Appeal from a decision of the Principal Sadder Ameen, A, Davidson, Esq., 
dated 28th Aagust 1849 .' 

Soondemarain Bhooya, (Defendant,) Appellant, 
versus 

\ 

Ganganarain Mytee, (PUdntiff,) Respondent. 

Tuis is an action for possession in right of a foreclosure, laid at 
Company’s rupees 677-15-8-11^. 

The circumstances connected with this case are exactly similar to 
those in appeal No. 249, and for like reasons the appeaJ is rejected, 
without serving a notice on the respondents, and the principal sudder 
amcen’s decision afHrmed. 

The 23rd May 1850. . 

No. 252 of 1849. 

Appeal frojn a decision of the Principal Sudder Ameen, A, Davidson, Esq., 
dated Zrd November 1849 . 

Kliatoon-oonnissa Bcehee, (Plaintiff,) Appellant, 
versus 

Prem Narain Singh and others, (Defendants,) Respondents. 

This is an action for possession, and to reverse a judgment made 
under Act IV. 1840, Imd at Company’s rupees 474. 

The plaint sets forth that plaintiff purchased from one Sumbhoo- 
ram Muhto, mouzah Sirsee in 1252, that defendants usurped posses- 
sion of 36 beegahs of the land pertaining to that village, which 
plaintiff now sues to recover. 

The defendants, in ^eply, plead possession in right of purchase. 

The principal sudder ameen thus records his judgment — " Wo 
thuik we have no jurisdiction in this matter, for we find botii by the 
plaint and a judgment of the court below that a suit was brought 
by plaintiff versus defendants for tlie same cause of action, viz., pos- 
session of these same 36 be^ahs and reversal of the Act IV. case, 
which was dismissed on its merits. After the decision, plaintiff takes 
a second kuballa from the vendor, and upon the strength thereof has 
brought this action. The second kuballa, or bill of sale, may have 
remedied the fiaw in the first, but does not change the cause of 
action, nor give jurisdiction; if the contrary be admitted, there would 
be no end to actions nor to conflicting decisions. Therefore, consider- 
ing plaintiff’s claim barred under Section 16, Rogulatiou III 1793, 
we dismiss it, with costs.” 
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In appeal, the plaintiff argues that this suit was originally dismiss- 
ed, because his title deed was defective in reference to the said 
36 beegahs. That defect having been now remedied, he pleads his 
right to sue on the new bill of sale, and quotes a precedent from 
volume IL, Select Reports, page 49, Buldeo Sircar v^sus Raujnarain 
Roy, dated 4th March 1813. The precedent is inapplicable, the 
ground of action, which is identical in both suits brou^t by plain- 
tilF, is in no way altered by the second deed of sale he obtained 
from the vendor of mouzah Sirsee. The point of possession hav- 
ing once been adjudicated, and finally set at rest by the moonsiff, 
from whose decision no appeal was preferred, it cannot for the rea- 
sons stated by the principal sudder ameen be revived. ^ 

I therefore see no reason to interfere with his decision, which is 
affirmed, and the appeal rejected without serving a notice on the 
respondents* 
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Present : D. I. MONEY, Esq., Judge. 

The 21st May 1850. 

No. 85 of 1838. 

Original Suit. 

Biclda I>hur Roy, Plaintiff, 
versus 

llosain Allee Khan, heir of Kulsoomnissa Begum, Gooroochum 

Dutt, Mirza Koorban Allee, Ramjoy Sunctyal, and Anund Gopal 

Roy, Defendants. 

Oomda Begum and Ramesher Bagchee, Claimants. 

Suit for the possession of the moiety of mouzah Kapasdanga 
conditionally sold to the plaintiff’, laid at rupees 7200, instituted 
21st August 1837. 

The plaint sets forth that, on the 4th Assar 1231 B. S., the defen- 
dant Kulsoomnissa Begum assigned to the plaintiff, by a deed of 
conditional sale, 8 annas share of Kapasdanga, Manick Nuggur, &c. 
rent-free mehals, together with others adjoining thereto, for Sicca 
rupees 2000, which the plaintiff' paid to her under an ikrar, or 
agreement, stipulating that,^should the amount be repaid by the 
defendant within 5 years, the property in^question would be restored 
to her, but if she failed to pay the sale would become absolute ; that 
tlie defendant failed to perform her part of the agreement, and the 
sale was made absolute ; tJiat the plmntiff therefore sued against the 
defendants for possession of the aforesaid share of the defendants’ 
zemindaree with mesne profits. 

The defendant Khadim Hosain"a/m^ Hosafai Allee Khan, after the 
death of Kulsoomnissa, his wife, filed an answer, and pleaded that 
the alleged assignment was not a genuine one, for, had it been, the 
plaintiff' would have filed with it a kubzulosool, or receipt, as is 
generally required. 

The defendants Anund Gopal atM Gooroochum, in their answers, 
stated that at a sale made by the collector of Moorshedabad they had 
purchased the mortgaged property. 

Ooindah Begum, claimant,m her petition, stated that Hosain Allee, 
being divorced by Kulsoomnissa^ had no right at all to the property 

45 
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in dispute, and that she was tlie rightful heir of Kulsooumissa, as 
she was her own sister. 

Bameshur Bagchec, claimant, stated, in his petition, that he had 
purchased a 2 anna share of the litigated property at a public auction, 
held on the 17th August 1838, by the collector, for Company’s 
rupees 145, had obtained a certificate of sale, and held possession. 

The principal sadder amecn, on the 30th November 1840, dismissed 
the case, on the grounds that, on the 17th December 1835, a notice 
under Section 8, Regulation XVII. 1806, on the part of the plaintiff, 
w'as issued ; that on the 28th July 1 840, the right and interest of Kul- 
soomnissa Begum in Kapasdanga, in pursuance of an order of the 
provincial court dated dth April 1836, was sold by the collector ,* that 
notwithstanding the plaintiff filed a copy of the decree of the Sudder 
Dewanny Adawlut, dated 12th July 1836, to show that in appeal the 
decree, in virtue of which the sale of the right and interest of the 
property of Kulsoomnissa Begum defendant took place, was modified, 
and she herself exempted from the liability of the decree obtained 
by Nowasee Begum against her, still the said sale, which took placo 
5 months pripr to the foreclosure of the conditional sale, which was 
not stayed by the plaintifij cannot bo upset nor possession decreed ; 
that the plaintiff may sue against her heirs for the recovery of the 
amount he advanced to the defendant. 

The plaintiff appealed from this decision to tlte Sudder Court, 
which, on a full consideration of the merits of tlie case, decided that, 
if Kulsoomnissa Begum, the defendant, failed to pay the amount 
alluded to above, to the plaintiff, within the period stipulated, the 
sale became absolute, and if the said deed of the plaintifi' were proved 
to be genuine then his right would unquestionably stand ; but that 
a proper enquiry had not been held into the correctness of the deed, 
and that tlie principal sudder ameen misjudged in considering a 
failure on the part of the plaintiff to stjty sale made by the collector 
affected his right. They considered the decision of the principal 
sudder ameen incomplete, '*‘and remanded the case for re-trial, with 
directions that it should be retained on the file of this court, and, 
after ascertaining what portion of tlie property in dispute was sold 
by the collector, and taking evidence from both pai'ties, be decided 
according to equity ’and justice. 

The case was received on the 'file on the 23rd July 1844, and 
agreeably to the superior court’s directions the parties were called 
on to produce their proofs, and the collector of the district was re- 
quested to ascertain and inform t^ie court what portion of the pro- 
perty in question had been sold by him. 

That officer replied that it comd not be asc^tamed what portion 
of the property had been disposed of at sale, since only the right 
and interest of Kulsoomnissa in the property had been sold. 

It appears &om the certificate of sale filed in the nuthee that the 
rights and interests only of Kulsoomnissa Begum in the rent-free 
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lands of mouzah Kapasdanga, &c., wore sold in the coUectorate in 
execution of a decree obtained against Jier. There is no due to the 
exact portion that was sold. The purchasers at the sale bought her 
rights and interests with whatever liabilities were attached to them. 
The previous title of the plaintiff under the mortgage or conditional 
deed of sale to an 8 anna share of the property was not affected by 
their purchase. His omission to object to the sale at the time did 
not deprive him of this title, if it was legally conveyed to him by 
the deed of sale. I see no grounds for suspecting the genuineness 
of this deed. Two witnesses to the deed prove its execution, besides 
the writer of it, and it was duly and formally registered. I there- 
fore decree to the plaintiff the possession of the moiety of mouzah 
Kapasdanga, &c., according to his claim, with mesne profits from 
the date of the institution of the suit Tlic costs to be paid by the 
defendants. 


The 21st Mat 1850. 

No. 4 of 1850. 

Regular Appeal from the decision of Baboo Sheeb Chmder Mooketjea, 
Sudder Ameen of Moorshedabad. 

Nowab Nazir Derab Allee Khan Bahadoor, (Defendant,) 
Appellant, . 
versus 

Jubbanee Jemadar, (Plaintiff,) Respondent 

Suit for the recovery of Company's rupees 30, being his share 
of the usufruct of mangoe and jack fruits for 1253 B. S., and Com- 
pany’s rupees 4, price of guavas, &c. total Company’s rupees 34, 
instituted 20th June 1848, and decided 24th December 1849. 

The plaint, original and supplementary, set forth that the plain- 
tiff, in partnership with others, took a lease of a garden from the 
defendant for 9 years from 14th Srabun 1245 B. S. to the end of 
1 253 B. S., at an annual fixed jumma of rupees 42, engagements 
were executed between the parties, and the rent paid regularly to 
the defendant ; that the defendant notwithstanding, in the month of 
Maugh 1253 B. S., or before the expiry of the said lease, dispos- 
sessed the plaintiff and his partners, and. sold fruits for the years to 
the value of 90 rupees and fagots 12 rupees. He therefore (as 
kis partners did not join him in the suit) brought this action against 
the Nowab Nazir and his partneraOpzeer and Boodhoo Mundul, for 
the recoveiy of one-tliird of his share of the amount alluded to. 

The defendants Nowab Nazir Derab Allee Khan and Prankisto 
Ghose, in their answers, pleaded that for 8 years the garden had 
been leased out to the plaintiff and his partners ; that the said rariod 
having elapsed the lease was null and void, that in 1*254 B. S. the 
defendants leased out the garden anew to other persons. 
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The sadder ameen gave a decree for the plaintiff against Derab 
Allee Khan to the amount of Company’s rupees 26*10-8, deducting 
the remainder in consequence of the plainti^s mistake in the esti- 
mation of his demand, exonerating at the same time the other defen- 
dants from liability. 

The defendant Nowab Nazir Derab Allee Khan appeals from this 
' decision, urging chiedy, in his plaint of appeal, that the dispossession 
of the plaintiff by the defendant in the month of Maugh 1253 B. S., 
had not been proved by the plaintiff, that mangoe and other ffuit 
trees, which bore fruit in the month of Maugh 1253 B. S., could 
not have their fruit ripe till the month of Joist 1254 B. S., and that 
the term of the lease expired in the month of Chyte 1253 B. S., 
and that the plaintiff could not expect to enjoy possession when a 
fresh lease had been granted to others. 

The sudder ameen has in this case given a decree in favor of the 
plaintiff upon a document by which alone his claim is supported, 
but which was never filed. The pottah or deed of lease was shown 
to the sadder ameen by the plaintiff, and returned to the plaintiff 
by the sudder ameen, because it was executed upon a stamp of 
inadequate vailue. The admisssion on the part of the defendant of 
having granted the lease to the plaintiff, as stated by the sudder 
ameen, made no difference. That document alone could determine 
the dispute regarding the period of the lease. It was irregular in 
every way. The sudder ameen could have either dismissed the 
claim founded on a deed inadequately stamped, or, under the Cir- 
cular Order of the 7th January 1842, have nonsuited the plaintiff, or, 
regarding it as a special case, have granted the plaintiff a reasonable 
time to apply to the revenue authorities for the purpose of having 
the document stamped. The course he pursued was opposed to 
Section 6, Regulation lY. 1793. The appeal is admitted, and the 
case remanded to the sudder ameen for re-trial. The stamp value of 
the petition in appeal will be returned to the appellant 

•Th£ 21st May 1850. 

No. 63 of 1850. 

Regular Appeal from the deeition of Moulvee Momtaz Alii, Moontiff 

of Gowas. 

Khidmut Mundul, (Plamtiff,) Appellant, 
versus 

Sonatun Mistree, Roop Lall Mistree, and Ram Chunder Mistree, 
(Defendants,) Respondents. 

Claim, for the recovery of a bond debt, principal Company’s ru- 
pees 18, interest Company’s rupees 13-9-7, total Comj^y’s ru- 
pees 31-9-7, instituted on the 31st October 1849, and deciaed on 
the 28th March 1850. 
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From the plaint it appears that the defendants borrowed Com- 
pany’s rupees 25 from the plaintiff, and executed a bond on the 
27th Joist 1251 B. S., promising to pay the amount in the month of 
Bhadore, but failed to fulfil their promise. 

The defendants, in their answers, admitted the execution of a bond, 
but pleaded payment on different dates, and the return of the bond 
to them with an endorsement on the back of the payments made, 
stating that the bond on which the plaintifi' based his claim was a 
forged one. 

The moonsiff, distrusting the plaintifTs evidence, and crediting that 
of the defendants, dismissed the plaint, with costs. 

The plaintiff appeals from this decision, on the ground chiefly 
that the stampt paper, on which the bond was executed, and upon 
which he sued, was purchased by one of the defendants, that the 
defendants’ bond, which the. defendants state was returned to them, 
and on which the moonsiff relied, was a fictitious one, that the 
moonsiff, although he was satisfied that Hoop Lall, one of the defen- 
dants, could not write, believed his signature on tlie bond shown to 
him by the defendants, and that although he (the plaintiff) filed 
other bonds containing the signature of the defendant Sonatnn, to 
prove his attestation on the bond upon which he based his claim, 
the moonsiff' rejected the evidence. 

The investigation of the moonsiff appears to me to be defective. 
The evidence put in by the plaintiff is not, in my opinion, shaken by 
the contrary evidence put in by the defendants. There is nothing 
suspicious in the bond entered by the plaintiff', which the moonsiff 
rejects, and much that is suspicious in the bond entered by the 
defendants, which the moonsiff admits as establishing their pleas. 
If the moonsiff doubted the genuineness of the bond, on whicn the 
plaintiff based his claim, he should have summoned all the witnesses 
to its execution. The appeal is therefore admitted, and the case 
will be remanded for re-trial. The stamp value of the petition m 
appeal to be returned to the appellant. 


The 22nd Mat 1850. 

No. 8 of 1849. • 

Regular Appeal from the decision of Baboo Sheebehunder Mookerjea, 
Sudder Ameen of Moorskedabad. 

Ram Rutten Roy, (Plaintiff,) Appellant, 
verms 

Dyamoye Chowdraine and Hurrosoondree Chowdraine, (Defen- 
dants,) Respondents. 

Suit for the recovery of Company’s rupees principal with interest 
493-9, under an instalment bond, executed 16th Maugh 1254 B. S., 
instituted 20th July 1848, and decided 27th February 1848. 



30 


ZILLAH MOOH8HEDABAO. 


Tlie plaint states that the defendants borrowed from the plaintift* 
Company’s rupees 301, in the month of Poos 1250, B. S., and 
again 56 rupees in Poos 1254 B. S., and on an adjustment of 
accounts with Lalmohun, a servant and agent of the defendants, there 
was a debt of 504-4, due to the plaintiff; that the defendants paid 
25 rupees, and executed the instalment bond alluded to for Com- 
pany’s rupees 476-8, stipulating that if they failed to pay according 
to the terms of the bond they would be liable to interest for the 
same. The bond was then attested and registered. The defendants 
failed to fulfil the terms of the bond, and this action in consequence 
was brought against them. 

The defendants, in their answers, denied the plaintiff’s claim, and 
pleaded that if a comparison was made between their signatures and 
the signatures on the deed, it would show that the deed was ficti- 
tious, that had it been genuine, it would have been attested by wit- 
nesses residing near the plaintifip, and not at a distance ; that the de- 
fendants were going to sue the plaintiff’ for arrears of rent when the 
plaintiff, to avoid the suit, brought this false action against them. 

The plaintiff' replied that he held no jumma of the defendants, and 
that consequently their assertion that they were going to sue him 
for arrears of rent was inadmissible. 

The sudder ameen distrusted the evidence on the part of the 
plaintiff*, as the witnesses to the execution of the deed did not reside 
in his neighbourhood, and it was proved by Lalmohun’s brother 
brought by the plaintiff as a witness that Lalmohun was not a ser- 
vant of the defendants, and the signature of the defendants on com- 
parison differed with their signatures on the deed, and dismissed 
the plaint, with costs. 

The plaintiff appeals from this decision, chiefly on the ground 
that in conformity to the provisions of llegulation IIL 1793, the 
genuineness of the deed was proved by four witnesses besides the 
writer of the said bond ; that had his statement regarding the execu- 
tion of the deed been untrue, the defendants would not have failed 
to object to the registration of the deed, that the fact of the said Lal- 
mohun being defendants’ servant is proved by the gomashta and 
hajsuhna of the defendants’ village ; that the witness Lalmohun’s 
brother was not brought by him but by the defendants, who must 
have tampered with him, and that the signatures of tlie defendants 
on the deed agreed with their signatures on their vakalntnamehs. 

The kistbundee or instalment bond on which the appellant rests 
his claim is a supicious one, and the sudder ameen has given good 
reasons for distrusting it. There has, moreover, been a fraudulent 
addition made to the deed since its execution. The name of a wit- 
ness has been inserted — ^Agnoo Khan, whose name was evidently 
not on the bond when it was executed. The name is not in 
the register book in which the deed was registered. Regarding 
this forgery separate instructions will be conveyed to the sudder 
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ameen. I see no cause for interference with the sudder ameen’s 
decision, which I therefore confirm, dismissing the appeal, with 
costs. « 


The 22nd Mat 1850. 

No. 64 of 1850. 

Regular Ajppeal from the decision of Raboo Goorooperahad Bose, 
Moonaiff of Kandhee, 

Kamdhun Dutt, (Plaintiff,) Appellant, 
versus 

Pran Doss Ailpauter, (Defendant,) Respondent. 

Suit for the recovery of a loan of principal. Company’s rupees 3, 
and interest 4 annas, 10 pie, total Company’s rupees 3-4-10, insti- 
tuted 12th November 1849, and decided 23rd March 1850. 

The plaintiff states that the defendant, on the 8th Falgoon 1255 
B. S., took a loan from him of 3 rupees in his shop at Nuggur 
Attai, without executing any written agreement, and promised to 
pay the amount within the year, but failed to fulfil his promise. 

The defendant denied the debt, and pleaded that had tlie money 
been advanced to him by the plaintiff he would not have failed to 
enter it in his khata buhee ; that the fact was this, that he, the de- 
fendant, with one Khoodecram Koonai, was once detained in custody 
by the zemindar’s gomashta on a charge of theft, and that the 
plaintifi’s son, Gooroochum Dutt, borrowed 3 rupees from the 
gomashta, and then paid it to the gomashta, to obtain the said 
Khoodeeram’s release. 

The moonsiff, upon the ground that the 'plaintiff could nqt sub- 
stantiate his claim by documentary evidence, and that the pleas of 
the defendant were entitled to credit, dismissed the suit, with costs. 

The plaintiff urges, in his appeal, that his claim was in a manner 
proved by the defendants’ answer; that the moonsiff, contrary to law 
and the rales of practice, sent for the defendahts’ witnesses and not 
tliosc on his part, and that he sent for the defendants’ witnesses 
through his nazir witliout taking an issomnuvessee from the 
defendant 

The uioonsifTs proceedings in this case were very irregular. He 
had no authority to send tor the defendants’ witnesses through his 
nnzir without the usual issumnuvessee. This was contrary to the 
Circular Order of the 13th September 1843. He ought also to have 
sent for tlie witnesses of the plaintiff. His decision is incomplete, 
and I therefore admit the appeal, and remand the case for re-trial. 
The value of the stamp in appeal to be returned to the appellant 
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The 23bd May 1850. 

No. 12 of 1850. 

Regular Appeal from the decision of Moulvee Momtai Alii, ‘HoonsiJ^ 

of Gowas, 

Nocouree Sbeikh, (Defendant,) Appellant, 
versus 

Kashenatli Sircar, (Plaintiff,) Respondent 

€laim, for the recovery of balance of account, principal Com- 
pany’s rupees 11, 7 annas, 5 gundahs, and interest Company’s 
rupees 2, annas 9, gundahs 15, total Company’s rupees 14, anna 1, 
instituted on the 10th August 1849, and decided 28th December 
1849. 

The plaintiff states that the defendant borrowed from him 43 
rupees, and paid in iron and cash on different dates Company’s 
rupees 31-8-15, but failed to pay the remainder. 

The defendant denied the claim. He pleaded that he had to- 
gether with his brother borrowed 15 rupees from the plaintiff under 
a bond in 1251 B. S., that the amount was paid, and the bond 
returned, that the plaintiff was indebted to him for the hire of a 
cart, and when he demanded what was due he brought this false 
action against him. 

The inoonsiff gave a decree in favor of the plaintiff ; and the de- 
fendant has appealed from his decision. 

The claim of the plaintiff depends entirely on the genuineness of the 
khatta buhee. The stamped extract appended to the nuthee shows 
an account against the defendant, but it id not signed by him, nor is 
it drawn up as such accounts generally ale. If the khatta buhee is 
a bond fide shop account book, and free from suspicion, the defen- 
dant will be liable for the balance. The moonsiff should have direct- 
ed a local enquiry in order to ascertain this point, particularly as 
there is no receipt or acknowledgment on the part of the defendant. 
The appeal is admitted, and the case will be remanded to the moon- 
siff for re-trial The vfllue of the stamp in appqa)' to be returned to 
the appellant 

The 23ed Mat 1850. 

No. 13 of 1850. 

Regular Appeal from the decision of Moulvee Momtas Alii, MoonsiJ' 

of Oowas. 

Nocouree Sheikh, (Defendant,) Appellant, 

versus ^ 

Kashenath Sircar, (Plaintiff,) Respondent 

Claim, for the recovery of a balance of debt, Imd at Company’s 
rupees 8, 11 pie, instituted 10th August 1849, and decided 28th 
December 1849. 
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The plaintiff rested his claim npon his hhatta buhee. ^ , 

The defendant denied the debt, and pleaded that the suit was 
brought against him t6 deprive him of what was due to him from 
the maintiff on account of cart hire. ' 

Tlie moonsiff decreed the case in favor of the plaintiff; and the de- 
fendant appealed from his decision. 

This case is similar to case No. 12 of 1850. A local enquiry 
should have been instituted by the moonsiff, to prove the genuineness^ 
of the khatta buhee on which the plaintiff’s claim is founded. The 
appeal is admitted, and ihe case remanded for re-trial. -The value 
of the stamp in appeal to be returned to the appellant 


The 25th May 1850. 

No. 1 of 1850. 

Regular Appeal from the deeirion of Mouhee Sped Abdool Wahid Khan 
Bahadoor, first grade Principal Sudder Ameen of Moorshedabad. 

Goolab Chand Doogur, (Plaintiff,) Appellant, 
versus 

Inder Chunder Bothra and others, (Defeudants,).Respondents. 

Suit, for the recovery of a balance of debt, principal and interest, 
rupees 3561, annas 3, mstituted 18th September 1843, decided 8th 
December 1844. 

The plaintiff sets forth that the plaintiff kept up a trading 
account in his khata buhee at Baloochur kotee with Josroo Bothra, 
Zalim Singh Bothra, and Bdkhtawur Singh Bothra, in the names of 
Josroo and Bukhtawur, that, on adjustment of accounts in 1876 
Sumbiit, there was a balance against them and in favor of the plain- 
tiff of Company’s rupees 2025, annas 5 ; that the defendants failed to 
pay this balance and died, leaving Inder Chunder Bothra and others, 
their heirs, in possession of their property ; that the khatas were re- 
newed in their names, and that they paid oh different dates Com- 
pany’s rupees 335, but failed to make good the balance of the debt 

The defendant Inder Chunder, in his answer,,denied the debt, and 
pleaded an alibi, and stated that the defendant, in order to evade 
the statute of limitations had made a false entry of the above pay- 
ments. 

Hoolas Chand defendant also denied the debt, and pleaded his 
minority in 1241 B. S. 

The plaintiff, in his replication, added that the defendants’ fathers 
were his^ servants and relations, and us they had pxomised to make 
good the balance due, he had refrained from suing against them for 
80 long a period. 

The principal sudder ameen considered that the plaintiff had by 
the evidence of his witnesses established the fact of having carried 
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on a trading account in his khata buhees -with the defendants’ fa- 
thers, and uiat tlie accounts were correct with the exception of the 
parents in 1242 B. S. He therefore gave a decree in favor of tlie 
plamtiff against the property of the defendants’ fathers, but not 
against the defendants personally. 

The plaintiff appealed from this decision, urging chiefly, in his 
appeal, that, as ^e principal sudder ameen was satisfied of the truth 
of the fact of his having had a trading account with the deceased 
fathers of the defendants, and gave a decree on that ground, and as 
the defendants had renewed the accounts in their own names, they 
should not have been exempted from the liability of the decree; that 
the evidence of the witnesses, which satisfied him on the point of 
trade, was sufficient to prove the renewing of the khatas in tho 
names of the defendtmts and the payments made by them, as well as 
the fact of their possession of their fathers’ property. 

There is an irregularity in the proceedings of the principal sudder 
ameen, which is a bai' to the consideration of this case on its merits. 
He specified particular documentary evidence which the plaintiff 
w'as to product, and he omitted to sign a proceeding dated 1st May 
1844. As this was contrary to Regulation XXVL 1814, and tlic 
Circular Order of the 13th September 1843, 1 admit the api)eal, and 
remand the case for re-triaL The stamp value of the petition in 
appeal to be retured to the appellant. Tho respondent to pay his 
own costs. 


The 27 xh May 1850. 

No. 14 of 1850. 

Regular Appeal from the deeirion of Bahoo Petumber Mooketjea, 
Moonsi^ of Zeagunge. 

Gooroodyal Shaho, (Defendant,) Appellant, 

, verms 

Kalleechurn Doss Mundul, (Plaintiff,) Respondent 

Claim, for recovery of a debt, calculated from 1246 to 1249 
B. S., to the amount of principal and interest Company’s rupees 
220-11-5, instituted 25th August 1848, and decided 26th De- 
cember 1849. 

The plaint ^ sets forth that the defendant supplied the plaintiff 
with grain, rice, &c., the plaintiff advancing him money, and 
keeping an open account with him in his khata buhee in his anrut 
at Mahinuggur, that, on adjusting the accounts from 1246 to 1249 
B. S., the plaintiff found, on the 2nd Srabun 1249 B. S., a balance 
of rupees 149-5 due^ to him, which the defendant admitted, and 
promised to p^ within fifteen days, either in cash or goo^ ; that in 
Maugh 1250 B. S., the defendant paid rupees 32-13, but failed to 
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pay the remainder, Sicca rupees 116-3-5, and this action was 
therefore brought against him. 

The defendant, in his answer, admitted the dealings, but pleaded 
that on the alleged day of adjustment, he was at Onoopnuggur 
Shumseregunge, that he supplied the said articles to the plaintiff 
through his gomasht^, and that the plaintiff, being unable to pay 
302-3-5, whicdi was due to the defendant, executed a hat chittah 
through his gomashta attesting the same with his mark or signa- 
ture; that he, the plaintiff, paid the defendant rupees 73-12, and 
for the remainder executed another ikrar on the 4th Maugh 1250 
B. S., by which he bound himself to liquidate the balance within 
the year ; but, failing to fulfil the terms of the ikrar, the defendant 
was about to sue against him, when he, the plaintiff, anticipated the 
suit by bringing this false action against him, the defendant. 

The plainti^ in his replication, added* that the defendant 
attempted to compromise the case before several respectable wit- 
nesses. In his supplementary plaint he applied for the correction 
of an error in the defendant’s name, Gooroodyal instead of Goo- 
roochurn. 

The moonslff gave a decree in favor of the plaintiff in part for 
the principal, on the ground that although by the evidence of his 
witnesses tlic truth of his claim was established, yet as he had de- 
rived advantage from the articles supplied by the defendant he was 
not entitled to interest 

The defendant appeals from this decision, on the following 
grounds : that the moonsiff ought to have nonsuited the case 
agreeably to the Circular Order, dated 3rd Juno 1847, that of the 
four witnesses on the part of the plaintiff, two were not inhabitants of 
the place where the dealings were carried on, and that the other two 
were plaintiff’’s servants, that they contradicted the plaintiff regard- 
ing the place where the accounts were adjusted, and that the case 
was decided against him notwithstanding the execution of the docu- 
ments alluded to by him in his answer w’as satisfactorily proved 
by witnesses, whose evidence was taken ih the presence of an 
ameen deputed to the spot 

In tills case the moonsiff w’as irregular in ^'udging the costs of 
the serving of two italanamehs instead of one against the defendant, 
and in not adjudging the costs of one of the italanamehs to the 
plaintiff. I admit the appeal, therefore, withoui reference to the 
merits of the case, agreeably to Regulation IX. 1831, and remand 
tlie case for re-trial. The stamp vmue of the petition in appeal to 
be returned to the appellant 
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The 27th Mat 1850. 

No. 16 of 1850. 

Regular Jppeal from the decieion of Baboo Petumber Mookerjeat 
Moonsiff qf Zeeagunge, 

Kallee Chum Doss, (Plaintiff,) Appellant, 
versue 

Gooroodyal Shaba, (Defendant,) Respondent 

Suit for the recovery of a debt as per khata buhee from 1246 to 
1249 B. S., to the amount of principal with interest Sicca rupees 
220>9-5, instituted 25th August 1848, dccidt^d 26th December 1849. 

This case is similar to case No. 14 of 1850. 

The plaintiff appeals from the decision of the moonsiff, on the 
ground chiefly that, notwithstanding his claim was proved to the 
satisfaction of the moonsiff, he obtained a decree only for the prin- 
cipal, and not for the interest, contrary to the provisions of Regula- 
tion XV. 1793. 

The order given in appeal No. 14 of 1850, is applicable also to 
tills case. The appeal is therefore admitted, and the case remand- 
ed for re-trial. The value of the stamp in appeal to be returned to 
the appellant 


The 27th May 1850. 

No. 58 of 1850. 

Regular Apjgeal from the decieion of Baboo Tarrakiehen Haidar, 
Moonsiff of Jungypore. 

Dewanut Mollah and Koodrut Mollah, (Defendants,) Appellants, 

versus 

Benode Mundul, (Plaintiff,) Respondent 

Suit for the recovery of a bond debt, principal Company’s rupees 
108 and interest Coi^pany’s rupees 38, 6 annas, 3 pie, total Company’s 
rupees 146-6-3, instituted 18th July 1849, and decided 2l8t March 
1850. 

According to the plaint the defendants borrowed from the plain- 
tiff Company’s rupees 129, and executed a bond for the amount on 
the 2nd Aughun 1253 B. S. They paid 21 rupees on different dates, 
and left a balance of 108 rupees due to the plaintiff. 

The debt was denied by the defendants, who pleaded that they 
had on different dates paid Company’s rupees 43, on account of two 
other bonds, that the plaintiff had received and entered the same in 
his khata buhee, but had not closed the account ; that in consequence 
of a dispute between fftem the plaintiff assaulted Koodrut Mollah 
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defendant^ and that Koodrut Moliah complaindd against the plaintiff 
in the magistrate’s courts and that the plaintiff had compromised the 
matter in the presence of the following witnesses, Mr. Mascarenhas, 
Ramruttun Bose Mooktear, and Gholam Keebreah, duftree of the 
judge’s court. 

The plaintiff replied that he had no khata buhee, and that the 
defendants were ready to compromise the case after its institution. 

The moonsiff considered the evidence on the part of the plaintiff 
sufficient to establish his claim, and gave a decree in his favor. 

The defendants appealed from this decision, pointing out discre- 
pancies in the evidence of the plaintiff’s witnesses, and stating that 
being advised by Mr. Mascarenhas to save their property by the 
sacrifice of a part, they, the defendants, agreed to pay a certain sum 
to the plaintiff after the institution of the suit, knowing that the 
plaintiff would have no difficulty in proving a false bond by false 
witnesses, and obtaining a decree against their propertv. 

The appellants have shown no ground why the moonsiff’s 
decision should be disturbed. The bond is sworn to by witnesses 
to its execution. The plea of the defendants that they were indebted 
on account of other bonds, which were paid off, ana that the bond, 
on which the plaintiff rests his claim, is a forged one, is not supported, 
and they admit moreover that after the institution of the suit they 
tried to effect a compromise. It is not* likely they would have 
attempted this, had they not been indebted. The appeal is therefore 
dismissed, and the moonsiff ’s decision confirmed. 

The 28th May 1850. 

No. 2 of 1847. 

Regular Appeal from the decision of Moiilvee Syed Abdool Wahid Khan 

Bahadoor, first grade Principal Sadder Ameen of Moorshedabad, 

Doorgamonee Dibeah, motl^er and guardian of Bejo Loll Roy and 
Kylas Chunder Roy, minors, (Defendant,) Appellant, 

versus 

Ram Tunoo Bhuttacharj, father and guardian of Doorgakaont Bhut- 
tacharj, (Plaintifij) Respondent. 

Suit for the recovery of the possession of a zemindaree, &c., with 
mesne profits, valued at Company’s rupees 2740, ao^as 13, pie 8, 
instituted 23rd June 1845, decided 19th March 1847. 

The plaint sets forth that Gopal Chum Surmah Roy, having no 
heirs to inherit his property, brought up Doorgakaunt, minor, the son 
of the plaintiff his near relation, caused the ceremony of tonsure 
to be performed at Iris own expense, and m^e over to him all his 
personal and real property by a deed of gift on the 29th Joist 
1251 B. B., which deed was duly registered, that on the 7th Assar 
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of the same year Gopal died, and the plaintiff took possession of all 
the movable and immovable property left by the said Gopal in 
virtue of tlie said deed of gift, with the exception of 6 annas, 5 gun- 
dahs share of the zemindaree of pcrgunnah Moorareepore, pergun- 
. nah Behrolle, turuf Metahparrah and Nij 'Metahparrah, kismut Gur 
Shama, kismut Goorah, and kismut Paslah, kismut Necmgaon, and 
9 bcegahs out of 18 beegahs of brumutter land in monzah Barakaree 
with the trees on it, and beegahs 65, cottahs 17, gundahs 3, 
of dcwutter land, being Gopal Chum’s share out of beegahs 131, 
cottahs 14, gundahs 4, in kismut Goorah, resumed by Government, 
and for which under settlement with Government he paid ru- 
pees 3, annas 12, pie 10, annual jurama ; that the defendant Doorga- 
monee, in combination with Gopeenath Mundul, ijaradar of Gopal 
■ Chum’s share, and his malzamin Sonatun Mundul, forcibly prevented 
the plaintiflF from taking possession ; that a koruk sezawul on the part 
of the plaintiff complained against Ramchundcr Mundul and others 
under Regulation V. 1812, when the defendant Doorgamonee 
preferred a claim to the collector of tlic district, urging her sons’ 
right of inheritance to the property left by Gopal Churn, and the 
case was dismissed by the collector ; that the defendant in conse- 
quence dispossessed the plaintiff, from Gopal Churn’s share of the 
zemindaree, &c., and realized the rents for the year 1251 B. S. The 
plaintifir, therefore, brought this action against the defendant. 

The defendant Doorgamonee, as guardian of her minor sons, filed 
an answer, pleading mat, as the plaintiff had not sued for the 
whole of the property specified in the alleged deed of gift, his demand 
being a divided one was not cognizable, that the deceased Gopal 
Churn had not transferred his sWe of all the property by deed of 
gift to the plaintiff’s son, that the fact was established by the follow- 
ing circumstances, that the plaintiff’s statement of Gopal's share of 
the debutter and bruhmutter lands was not correct, that the alleged 
deed contained no clause empowering the plaintiff’s son to perform the 
funeral ceremonies of the deceased, that it was not attested by 
priests, ryots, and zemindars’ servants ; that it contained no mention 
of the ijarah, that the defendant’s^husband and the deceased Gopal 
were connected b^ bipod, being descended from the same ancestors ; 
that under the Hindoo shasters, surads, &c., were performed by the 
defendant’s sons, that if bewustahs were called for her assertion of her 
sons being the rightful heirs to the deceased Gopal would be proved, 
that the said Gc^al was in a state of insensibility or delirium fur 
about a fortnight before his death, that consequently it was impro- 
bable he had executed the said deed, that the defendant had object- 
ed in a petition to the registration of the deed, but was referred by 
the raster to a competent court, that since the death of the said 
Gopal the defendant had been enjoying possession of all the zemin- 
daree, &C., left by thim. 

The plaintiff, in his replication, added that there was no necessity 
to sue for that part which he had in his possession, and that it can- 
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not affect the suit ; that Gopal before bis death bad siren ammnlna- 
mahs to the lyots and zemindars’ agents ; that he had also written 
to the ijaradars directing them to attend to the plaintiiTs son 
as they would to himself; that as the ijaradars had not obeyed these 
instructions, the plaintiff 'included them as defendants in the suit ; 
that ,the defendant’s statement of Gopal’s being in a state of 
delirium was not true, for he was in a tranquil state of mind and 
had the shasters read to him by his priest ; that the petition presented 
by the defendant before the register would prove her admission of 
the execution of the deed. 

The principal sudder ameen considered the deed of gift filed bjy 
the plaintiff sufficiently proved by the evidence of witnesses on his 
part,- and that there was no case for the defendant He relied on 
the bewastahs of the pundits of Dacca and 24-Pergunnahs, which 
were in favor of the plaintiff’s claim, the bewustah of the pundits 
of Moorshedabad differing from them, and therefore decreed for the 
plaintiff. 

The defendant appealed from this decision, urging nearly the same 
grounds as were set forth in her answer, before the lower court, 
laying stress on the opinion of the pandits that any gift made other* 
wise than for the/uture good of the deceased was inconsistent with 
the shasters, that the disputed deed contained no clause empower- 
ing the plaintiff’s son to perform the funeral ceremonies of the de- 
ceased, and he had not performed them; that he w'as still a -minor, 
and was incapable therefore of performing such good services as were 
required; that it Avas proved by the plaintiffs witnesses, Ghinga- 
pershad, Ramdbun, Sonatun, and Tunoah Chowkeedar, that the 
deceased was infirm, had lost his sight, and was insensible before his 
deatli, that the bewustahs of the pundits of 24-Pergunnahs and 
Dacca declared that it was necessary to the validity of such a deed 
that the person executing it should be in a sound and tranquil state 
of mind ; that her son’s right of inheritance to the property of the 
deceased was materially affected by the principal sudder ameen’s 
decision ; that the signature on the deed was not that of the deceased, 
as he was old, blind, and infirm, and unable to write so good a hand ; 
that the defendant had requested his signature might be compared 
with his handAvriting on other papers, which was not attended to ; 
that the difference of the name of a witness in the registered deed 
was not reconciled, and the register book and the writer not sent 
for and examined, as the defendant also requested. 

The plaintiff’s case entirely depends upon the registered datt 
patter, or deed of gift, filed by him. As some suspicion attaches to 
this deed, and the principal sadder ameen did not sufficiently inves- 
tigate the point, when brought to his notice by the (defendant) 
appellant, I cannot enter into the merits of the case until the sus- 
picion is removed. If the deed is invalid, the plaintiff’s case falls 
to the ground. 
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Amongst tbe witnesses to the registered deed put in evidence hv 
the plaintiff is the name of Tonoah Chowkeedar, resident of Balool. 
But in the register books, where the deed was registered, this name 
does not appear, and in the duplicate deed, attested also by the 
register, the name of the witness appears to have been subsequently 
entered. 

The principal sudder ameen considered that the non-insertion of 
the name of the witness in the register was an accidental omission 
on the part of the register mohurir: should this have been the case, 
the name must have been afterwards inserted in the duplicate de.ed 
to make it correspond exactly with the onpina/ stamped deed entered 
by the plaintiff. 

If this can be satisfactorily proved, the original deed to all intents 
and purposes would be valid. The principal sudder ameen’s inves- 
tigation of this material point is incomplete. The mooktear and the 
two witnesses, who were present when the original deed was regis- 
tered and the duplicate attested by the register, should have been 
sent for and examined. The principal sudder ameen should with 
reference to tliis point have examined tlie witness himself, whose 
name was 'subsequently inserted in the duplicate, as well as the 
other witnesses whose names were attached to the deed. 

There is besides an irregularity in this case, which escaped the 
notice of the principal sudder ameen. The defendant has put in 
evidence a copy of the original deed upon insufficient stamp, con- 
trary to Art 20, Schedule A., Section 3, Regulation X. 1829. 
Regarding the penalty attached to the lilmg of such a document, 
the principal sudder ameen is referred to Construction No. 1120 of 
the 15th December 1837. 

. I therefore admit the appeal witlr reference to these points, and 
remand the case to the principal sudder ameen for re-trial. I'he 
value of tlie stamp on the petition of appeal to be returned to the 
appellant 


The 28x11 May 1850. 

No. 10 of 1850. 

Regular Appeal from the decision of Moulvee Momtaz Alii, Moonsiff 

of Gowas. 

Torab Mundul, (Defendant,) Appellant, 
versus 

Tetool Sheikh Mundul, (Plaintiff,) Respondent 

Suit for the recovery of Company’s rujpees 2-4, or half the price 
of mulberry leaves sold at rupees 4^, instituted 4th September 
1849, decided 28th December 1849. 

The plaint stated that the plaintiff had purchased the mulberry 
leaves of 6^ beegahs of mulberry cultivation, for 4^ rupeesj from 
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one Mainlut Muud[uJ> and sold half to the defendant, who failed to 
pay for the sama 

The defendant admitted the purchase, but pleaded payment. 

The moonsiff decreed for the plaintiff. 

The defendant appeals from his decision, on the ground that one 
of his witnesses acknowledged the service of the subpoena and did 
not appear, and the otliers could not be pointed out, and he applied 
for a further period to cause their attendance, which the moonsiff 
would not allow. 

The appellant shows good grounds for his appeal. One of his 
witnesses acknowledged the service of the subpoena, and stated that 
he would present himself in two days. On the second day, the moon- 
siff decided the case. He should have allowed further time, and if the 
witness did not' appear it was his duty under Section 6, Regulation 
I y. 1793 to procure his attendance. Too short a time was also 
granted to the defendant (appellant) to procure the attendance of 
his other two witnesses. 1 therefore admit the appeal, and remand 
the case for re-trial. The value the stamp in appeal to bo re- 
turned to the appellant. 

The 50th Mat 1850. 

No. 53 of 1850. 

Regular Appeal from the decision of Moulgee Momtae Alii, Moonsiff 

of Gowas. **' 

Harradhun Haidar, (Plaintiff,) Appellant, 
versus 

Shahamut Sheikh, (Defendant,) Respondent 

Suit for the recovery of a bond debt, principal Company’s rupees 
5, and interest 3 annas 3 pie, total Company’s rupees 5, 3 annas, 3 pie, 
instituted 6th August 1849, and decided 14th March 1850. 

The plaint sets forth that the defendant borrowed the sum of 
5 rupees from the plaintifl; aiid executed a bond on the 2^rd Chyle 
1255 B. S., agreeing to pay the amount ip Bysakh 1256 B. S., but 
failed to do so. • 

The defendant denied the debt, and stated that he lived at a dis- 
tance of 10 coss from the plaintiff^ and that this action was brought 
against liim in consequence of a quarrel with plaintiff. 

The moonsiff dismissed the suit, with haltlhe defendant’s costs 
' against the plaintiff, on the ^ound that six weeks bad elapsed, and 
the plaintiff had not produced his bond. 

The plaintiff, in hu appeal from this decision, urges that the bmid 
being executed on stampt paper of inadequate value, the ^plaintiff 
applm to the collector for a proper stamp to be put upon it, that 
the plaintiff had produced no acknowledgment from me collector 
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to satisfy the moonsiff that tlie deed was wiA the collector, aod 
consequently could not be presented so soon as was required ; that 
the moonsiff dismissed the suit, whereas, agreeably to the Circular 
Order of the 7th January 1842, he could allow him a certain period 
to produce the bond, that now he has obtained the bond, that the 
moonsiff did not call for an isumnuTeseo of his witnesses within six 
weeks tho^h he was readv tor file it within that period. 

The plaintiff appears to nave done all in his power to produce the 
bond dmy stamped before the moonsiff, and the delay in procuring 
the stamp through the collector’s office was not owing to any remiss- 
ness on his part. As the moonsiff was in possession of the collec- 
tor’s acknowledgment, that the deed had been entered in his office 
for the purpose of being stamped, he should have granted the plain- 
tiff further indulgence. The appeal is therefore a^itted, and the 
case remanded for re-triaL The stamp value of the petition in 
appeal to be returned to appellant 
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I’besknt: R. E. CUNLIFFE, Esq., Judge. 

The 3rd May 1850. 

No. 28 of 1849. 

Appeal from the deeuion of Pundit Kurhurree Seromonee, Principal 
Sadder Ameen of Zitlak Mymenstng, dated the 9th April 1849 . 

Kajktshwur Bhuttocharj, (Defendant,) Appellant, 
versus 

Tarramunec Dibea, after her, Jymunnee Dibca, (Plaintiff,) 
Respondent 

Resdondent states her mothcr-in-law, Narainee Dibea, liad claims 
on bonds against the appellant's father, which were settled on tlie 
1 2th Assin 1246, at rupees 926, of which rupees 625 were then paid, 
and a kistbundee for Sicca rupees 301, which he has failed to pay, 
and that Narainee Dibca gave her the kistbundee, when she went to 
Benares in 1249, where she died. 

Appellant denied executing the kistbundee, and alleged his fatlmr 
went to Dacca on the 7th Assin 1246, and remained there ^nl 
the 25th of the same month, for the purpose of being attended by a 
doctor in the employ of Goveruinent; that during the time of Sheeb 
Chunder Chowdhry, respondent’s father-in-law. Ins father, had bor- 
rowed rupees 625 from him on bond, and after his death, during 
the time Narainee Dibea had charge of the estate, his uncle, 
Nubkishwur, on the 12th Assin 1236, settled it at rupees 926, paid 
rupees 625, and gave a kistbundee for 301, which was duly paid, 
but not returned, as it could not be found, and that the reason, that 
this suit has been got up against him is that, in fite disputes between 
respondent’s husband and his brother, his father and uncle took tho 
brother’s part. 

Respondent denied the alleged transactions of 1236. 

The principal sudder ameen decreed in favor of respondent, 
as the kistbundee had heeu proved, and because tho appellant’s 
witnesses were not worthy of credit, for though appellant did not 
state what complaint his father was labouring under when he 
went to Dacca, some of his witnesses say one thing, and some 
anotlicr, and they are his dependents, servants and boatmen, except 
Kaleechunder, who says ho is a doctor, but does pot say he is in 
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Goveniment employ, and it is a very suspicions circumstance that 
though appellant says he resided at Dacca, in the house of the 
shcrishtadar of the commissioner of Dacca, named him as a witness, 
and died questions to be put to him, but did not cause his evidence 
to be taken. 

In appeal, it was urged that respondent’s witnesses are her de- 
pendents ; that Hingoo says the bonds for which the kistbundee 
was given were of 1246, and if so, it is impossible the interest 
could have amounted to rupees 577 ; that Suleem said that Goluck 
Chung was one of the witnesses to the kistbundee, which he is not; 
that Goluck Chung said appellant was 25 or 30, when he demanded 
payment, but ho is only 19 now ; that on the back of the kistbundee 
a piece of paper has been pasted, so that it might not be found out 
that it has been lately Tvritten on old paper ; that Kalee Chunder is 
in Government employ, and that his witnesses are not his dependents, 
and that the evidence of the sherishtadar was not taken, because it 
was doubtful whether the court would have placed confidence in it 
as he was, appellant’s father’s disciple. The last objection is a frivo- 
lous one. The a])pellant should have left it to the court to accept 
or reject tlie evidence of the sherishtadar ; and for my part I should 
have placed more reh’anco on it than on that of a whole crew of 
boatmen. Notwithstanding the little discrepancies noticed by 
appellant in the evidence for the respondent, I see no reason to doubt 
that the claim is an honest one. No part of the kistbundee appears 
to have been lately written on an old stamp, except ])erhaps where 
the amount is written in words. Accordingly, the principal sudder 
sheen’s decision is affirmed, and the appeal dismissed, witli costs. 


The 3rd May 1850. 

No. 29 of 1849. 

Avpeal from the decision of Pnndit Nurhurree Seromonee, Principal 
Sudder Ameen of Zillah Mymeming, dated the itth April 18-19. 

Mr. G. M. Gasper, (Defendant, with others,) Appellants, 

versus 

Kaleepershad Day, Pauper, (Plaintiff,) Respondent 

Respondent sued to obtain possession, with wasilaut, of 2 annas, 
g^dahs 13 1-1 of a talook in the name of Kishenpershad Dea, in 
kismut Bilkooa, in the zemindarec of the ap^xillant and the other 
defendants, alleging he had been dispossessed by them from Bysack 
1242. 

Appellant, among other matter, replied that the suit was barred 
by lapse of time, not having been instituted for 12 years and 
8 days after dispossession. 

Respondent repjied that he had brought his plaint to the sherishta- 
dar on the 22nd Chyte 1253, who returned it as it was not accom- 
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panied by the necessary security ; but that both plaint and secui’ity 
were filed on the 9th Bysack. 

The officiating principal sudder ameen having ruled that the suit 
was not barred by lapse of time, the principal sudder ameen decided 
in favor of respondent. The same objections in regard to the suit 
being barred by lapse of time having been urged in appeal it must be 
decreed, for Clause 1, Section 6, Regulation XXVIII. 1814, declares 
tlie courts are empowered to admit a plaintiff to sue as a pauper, on 
liis finding two good and sufficient securities; therefore, the taking the 
plaint without security, as respondent admits, to the sherishtadar, 
cannot be considered the institution of the suit, and by respondent’s 
own showing it appears that he filed the plaint and security on the 
9th Bysack 1254, or 8 days beyond 12 years from the date of dis- 
possession. The decision of the principal sudder. ameen is reversed, 
and the appeal decreed, with costs. 


The 3kd May 1850. 

No. 31 of 1849. 

Appeal from the deemon of Pundit Nurhurree Seromonee, Principal 
Sudder Ameen of Zillah Mymensing^ dated the ^th April 1849. 

Mr. Brodie, (Defendant,) Appellant, 
loerem 

Kishenmohun Neogee and four others, (Plaintiffs,) Respondents. 

Respondents sued for possession, with wasilaut,of 1 pie of a talook 
in mouzah Doobail, in the name of Sumboo Chunder Singh, and of a 
talook in the name of Sham Churn Singh, in tnppa Russoolpore, 
under a deed of sale, dated 28th Bysack 1252, and that the estate 
being attached by order of the civil court the appellant had taken 
a farm of it. 

The principal sudder ameen decreed in favor of the respondents, 
from which decision the appellant has appealed ; but it is unnecessary 
to enter into the merits of the case, as the appellant has only made 
four out of the five plaintiff’s (respondents,) and the appeal must there- 
fore be dismissed, with costs, as incomplete, in conformity to Circular 
Order of the 1st July 1842. 
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The 3bd Mat 1850. 

No. 32 of 1849. 

Appeal from the deeuion of Pundit Nurhurree Seromonee, Principal 
Sadder Ameen of Ziltah Mynteneinp, dated the 13M April 1849. 

Hur Indornarain Rae, (Defendant, with others,) Appellants, 

veraue 

Bhyrub Indumarain Rae, (Plaintiff,) Respondent 

Respondent states there is a talook in the names of Sabitrec 
and Nubdoorga Dibea, in monzah Jyrampoor, in his zemindaree, at 
a jamma of rupees 292-8-6, which being sold, it was bought by 
Brijkishwur Rae, and respondent having sned the Dibea and the 
Rae for arrears of rent for 1253, under Regulation VII. 1799, 
the Rae said he had purchased it for Ranee Bhobunmye, on which 
his claim was rejected, and he now sues the appellant, who, as her 
adopted son, has succeeded to her property, and is in possession of 
the talooki 

Appellant replied he only obtained possession from 1255, and 
that he is not liable for his mother’s debts. 

The principal sudder ameen decreed the sum claimed, as the ap- 
pellant admits possession, and does not allege the rent has been 
paid, and that it is due has been proved by respondent’s witnesses, 
and as the appellant is in possession as her heir, he is liable for ar- 
rears of rent due by the ranee, and that the precedent of the Sud- 
der Dewanny has nothing to do with the case. 

In appeal, the same objection was set forth, and on referring to tlic 
precedent I find it cannot affect this case, as in tliat case the debt 
arose &om a personal loan. The appellant, having succeeded to the 
property on the death of his mother, is undoubtedly liable for 
arrears of rent due from the talook. The principal sudder ameen’s 
decision is affirmed, and the appeal dismissed, with costs. 
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The 6th May 1850. 

Nos. 34, 39, 49, and 52 of 1849. 

Appeals from the decision of Pundit Nurhume Seromonee, Principal 
Sudder Ameen of Zillah Mpmensing, dated the \7th May 1849 . 

Genda Dibea, widow of Koonjbeharee Tewaree, (Defendant,) Appel- 
lant No. 1, in Appeal No. 52, 

Goureesunkur Tewaree, (Defendant,) Appellant No. 2, in Appeal 

No. 52, 

Seebdeen Misr, (Defendant,) Appellant No. 3, in Appeal Na 39, 
Sccbnarain Sookul, (Defendant,) Appellant No. 4, in Appeal 

No. 49, 

Nundmobun Chowdhry, (Defendant,) Appellant No. 5, in Appeal 

No. 34, 

versus 

Mootrapershad Tewaree, Gokul Tewaree, and Oudbeharee Tewaree, 
(Plaintiffs,) Respondents. 

Respondents state they, and appellant No. 2, and others, were 
partners of a house of business, and lent appellant No. 5, on the 13th 
Poos 1244, Sicca rupees 1,400 on a bond, on 10th Phalgoon 1244, 
2,000 Sicca rupees on a bond, and on the 26th Bysack 1245, 3,600 
rupees, on two bonds ; that the bonds were in the name of appellant 
No. 3, their goniashta, and the money advancedfromthejoint property 
of the house, that appellant No. 5, not paying, they were about to sue, 
when disputes arising with their gomashta, appellant No. 3, regarding 
the transactions of the kotee,they were referred to and settled by ar- 
bitrators at Dacca, after which appellant No. 5 instituted a suit 
against them, appellant No. 2, and others, for the return of the above 
bonds, stating they had been realized by appellant No. 3, from cer- 
tain farms, to which respondents replied the money was still due, but 
appellants Nos. 1 and 2 admitted that 7,000 rupees, with interest, 
had been paid by the farmer, and the bonds given up to him, which he 
had retained, as large sums were due to him, and that appellant No. 
3 and the farmer filed answers to the same purport, on which appel- 
lant No. 5 withdrew the suit; that there is collusion between appel- 
tant No. 5, our partners, and the farmer, and as the money was 
joint property, they are entitled to rupees 1,440 on account of their 
3 annas share of the bonds for rupees 3,600. 

Appellant No. 5 admitted having borrowed tlie 7,000 rupees, and 
alleged he had paid through the farmer of his estates rupees 1 1,406, 
and the bonds not being returned, he sued the partners and others, 
and die partners, appellants, and the farmer admitted he had paid 
api>cllant No. 3, who also, in his answer in the arbitration case, 
admitted having received it. 
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Answer of appellant No. 3. That respondents and their partners 
filed a petition in the arbitration case, not onlj giving him a release 
from all demands on account of the money, bonds, &c., of which ho 
had charge as their gomashta, but admitted that rupees 6,045 was 
due to him by them, and for which sum a decree was passed by the 
arbitrators in his favor, which he has realized by taking out execu- 
tion thereof, and that the respondents and their partners in execu- 
tion of a decree against appellant No. 5, on a bond in his name, 
again admitted a settlement of accounts with him. 

Answer of appellant No. 4. That appellant No. 5 had let certain 
farms to his ancestor, who had, by his directions, paid oflF these bonds, 
and retained them for a settlement of his own accounts with appellant 
No. 5, and placed them in the hands of a third party, which is ad- 
mitted by appellants Nos. 2 and 3, in the suit instituted by appellant 
No. 5, and the latter also admitted in the arbitration case having 
received rupees 11,604-12-10, on account of these bonds. 

Answer of appellants Nos. 1 and 2, admitted having filed a 
petition in the the arbitration case as alleged iu the answer of ap- 
pellant No. 3, settling all accounts with him, and also in the suit 
instituted by appellant No. 5 ; that the amount of these bonds had 
been realized though the farmer, and the bonds released. 

Respondents, in reply to appellant No. 5, states that in the chitta 
of outstanding debts &ed by appellant No. 3, in the arbitration case, 
rupees 11,932-8-3 were entered as due from appellant No. 5. 

Respondents, in reply to appellant No. 3. That appellant No. 3, in 
his petition of the 9th Aughun 1253, admitted he was liable for all de- 
crees, bonds, &c., which he had realized ; if the sums so I'calized were 
not entered in the account-books, or endorsed on the documents 
themselves, and as the amount of these bonds is not entered in our 
account books, &c., we have not received our share, and that on ac- 
count of disputes existing between the partners these bonds were 
placed in a chest, one key of which was retained by them and one 
by appellant No. 2, and others, and that it cannot be opened with- 
out their concurrence. 

Respondents, in reply to appellant No. 4. That he has not stated 
with whom the released bonds had been placed. 

Appellant No. 2 rejoined, that if the bonds had been placed in a 
chest, of which respondents and himself held separate keys, how 
have they been able to file them in this suit, and denied that they 
had received the bonds from appellant No. 3, and that the ru- 
pees 11,932-8-1, entered in the chitta as due from appellant No. 5, 
are not on account of these bonds, the amount of which was realized 
before 1249. 

The principal sudder ameen decreed the sum claimed, as appellant 
No. 5, admitting borrowing the money, alleged that it has been paid, 
but it does not app^ from the copy of the petition filed by respond- 
ents in the arbitration case that they have received their sWe of the 
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amount of the bonds, and if appellants Nos. 3 and 4, or the partners, 
had paid plaintiffs their share, the bonds would not hare remained 
in their hands, and appellants Nos. 4 and 5 would have released them, 
and it is surprising that the payment was not endorsed on the bade of 
them ; and though, from the answer of appellant No. 3, in the arbitra- 
tion case, it appears that he admits having received rupees 1 1,057 4-10, 
on account of tliosc bonds, and said it was entered in the khata in 
the name of appellant No. 2 ; but since it appears that sum has not been 
paid to the respondents, appellants Nos. 3, 4 and 5, cannot be released 
from the claim, and as appellant No. 3 has stated, in his answer 
in the arbitration case, that the money had been received and enter- 
ed in the khata in the name of Gonreesunkur, it would appear that 
it had not been carried to the credit of all the partners, and if that 
khata-bhue had been filed, it might have been investigated ; that the 
defendants’ partners are liable, as they admitted, in the suit instituted 
by appellant No. 5, that the money was paid by the ijaradar, and 
have not also stated that they had not received it, and that appellant 
No. 5, would not have withdrawn his suit without having received 
back his bonds, or got respondents to file a petition, admitting 
receipt of the money, and decreed the sum claimed against all the 
defendants. 

After a careful perusal of all the papers of ^e case I have come to 
a different conclusion on the merits of it The respondents assert 
they have not received their share of these bonds, in which the prin- 
cipal sudder ameen coincides ; because, it does not appear from 
the copy of the petition filed by respondents, in the arbitration case, 
that they had received their share of these bonds. 

Secondly. If they had, the bonds would not have remained in 
their hands, and that it is singular the payment was not recorded on 
the back of them. 

Thirdly, That it appears from appellant’s (No. 3) answer in the 
arbitration case, that the money had been credited in a khata in the 
name of Goureesunkur, and accordingly not entered in the khata of 
all the partners. 

Fourthly, That appellant No. 5 would not have withdrawn his 
suit without return of the bonds, or without the respondents’ having 
filed a petition, admitting receipt of the money. 

The arguments for non-receipt of tho respondents’ share of these 
bonds I cannot concur in. It is admitted by all that appellant No. 3, was 
the gomashta of the respondents, appellant No. 2, and others, partners 
of the kotee, and that he lent 7,000 rupees to appellant No. 5. Disputes 
having arisen between the parties of the kotee and their gomashta, 
the matters in dispute were placed in the hands of arbitrators for deci- 
sion,andthey were decided on thegrounds of petitions filed by the part- 
ners of the kotee, and by their gomashta on the 9th Augfaun 1253; 
that of the respondents of the 14thMaugh being to the same purport 
In tho petition of the partners they not only state they have received 
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from the gomashta all documents, decrees, bonds, Sec. &c., but admit 
that a sum of rupees 6,045 is due to him from them, and the go- 
mashta, in his petition, states that the pai'tners gave him a farkhuttec 
in Phalgoon 1249, and that he has given up to them all documents, 
decrees, bonds, &c. &c., but remained liable for any sums he had re- 
ceived, which had not been duly brought to credit, and both parties 
requested a decree might be passed accordingly. This, the principal 
sudder amcen observes, does not prove that the respondents have 
received their share of these bonds, nor does it ; but in the answer of 
the gomashta in the arbitration case it is distinctly stated that the 
amount of these bonds had been received and brought to credit in 
the khata, in the name of Goureesunkur, which the principal sudder 
amecn considers is not the khata of all the partners. Now of two things 
there can be little doubt. After the gomashta had, in his answer, 
stated the money had been received and credited in the khata, in the 
name of Goureesunkur, if that khata was not that of all the partners, 
or if they were not satisfied that they had received their share of 
those bonds, they never would have filed the petition on which the 
arbitration case was decided, and rupees 6,045 decreed against them 
as due to the gomashta. The respondents’ statement, that they have 
not received their share of these bonds, as it has not been credited 
in their khata, is a fraudulent one, as the^ have not filed it, or stated 
in what name or names the books of their kotee were kept, or why 
they had a separate one ? The manner too in which the resjmndonts 
have got possession of these bonds is extremely suspicious, for it is 
absurd to suppose tliat they were among those made over to them 
by the gomashta, at the settlement of the disputes with him; for the 
money having been duly paid, as stated in his answer in that case, 
he had no further business with them, they w'ould have been in the 
hands of appellant No. 5 or No. 4, and there is great reason to sus- 
pect that they have been given to respondents by the latter for the 
purpose of this suit, for he has not stated why they were put into the 
hands of a third party and to whom entrusted, neither have respon- 
dents explained how they got them out of the box, one key of which 
was held by them and the other by appellant No. 2, nor in whose 
charge this box was. ^ With regard to the argument that appellant 
No. 5 would not have withdrawn his suit without return of the bonds, 
or a petition admitting payment being filed by respondents, it is 
sufficient to observe that he was satisfied by the admission of the 
13 annas shareholders of the kotee, appellant No. 3, and of the farmer, 
through whom the payments were made, and it is not improbable 
that he was also aware that the payment by his farmer, of these 
bonds, had been admitted by the partners and gomashta in tlie arbi- 
tration case. 

The resTOndents, in their reply to the answer of appellants 
Nos. 5 and 3, would appear to assert that the sum of rupees 
11,931-8-3, entered in the list of . outstanding dibts due nom 
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appolhint No- 5, is on account of these funds; but the receipt 
of respondent No. 2, dated 6th Assin 1254, for his share of 
rupees 10,700-12, wliich had been realized from appellant No. 5, 
and in deposit in the court, clearly proves that nearly the whole sum 
entered in the list as due from appellant No. 5, had been realized, 
and therefore the debt in the list could not be on account of these 
bonds. Considering respondents’ clmm unfounded, the decision of the 
princii)al sudder ameen is reversed, and the appeals decreed, with 
costs, and under the provisions <jf Construction No. 997, the defendant 
Lall Beliaree Tewaree is released from the claim, ancl his costs will 
be charged. to the repondents. 


Tue 6th May 1850. 

Nos. 35, 38, 47, and 51 of 1849. 

Jppeafs from the decision of Pundit Nurhurree Seromo7iee, Principal 
Sudder Jnieen of Zillah Myrneasingy dated the \7th May 1849. 

Geiida Dibea and Goureesunkur Tewaree, (Defendants,) Appellants 

in case No. 51, 

Seebdeen Misr, (Defendant,) Appellant in case No. 38, 
Seebnarain Sookul, (Defendant,) Appellant in case No. 47, 
Nundmohun Chowdhry, (Defendant,) Appellant in case No. 35, 

versus 

Mootrapershad Tewaree and others, (Plaintiffs,) Respondents. 

Tills case being exactly similar, except as to the amount of the 
bond and the sum sued for, as that of appeals Nos. 52, 39, 49, and 
34, the decision of the principal sudder ameen is reversed, and all 
the appeals decreed, with costs, and under the provisions of Con- 
struction No. 997, the defendantLall Beharee Tewaree is released from 
the claim, and las costs will be charged to the respondents, and a 
copy of tlie decision iir^he abovemeutioiied apiK.»als will be filed 
with this suit. 
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The 6th May 1850. 

Nos. 63, 37, 48, and 50 of 1849. 

Appeal from the decision of Pundit Nurhurree Seromonee, Principal 
Sudder Ameen of Zillah Mymeming, dated the 17 th May 1849. 

Geiula Dibca and Goureesunkur ycwarco, (Defendants,) Appellants 

in case No. 50, 

Seebdecn Misr, (Defendant,) Appellant in case No. 37, 
Scebnarain Sookul, (Defendant,) Appellant in case No. 48, 
NundmoUimChowdluy, (Defendant,) Appellant in case No. 36, 

versus 

Mootrapershad Tcwarce and otliers, (Plaintiffs,) Respondents. 

The case being exactly similar, except as to the amount of the 
bond and the sum sued for, as tliat of appeals 52, 39, 49, and 34, 
the decision of the principal sudder ameen is reversed, and all the 
appc<ils decreed, with costs, and under the provisions of Construction 
No. 997, the defendant Lall Ileharree Tewarce is released from the 
claim, and his costs will be charged to the respondents, and a copy 
of the decision in the aboveiuentioned appeals will be filed with 
this suit. 


The 7rii May 1850. 

No. 41 of 1849. 

Appeal from the decision of Pundit Nurhurree Seromonee^ Principal 
Sudder Amee?i of Zillah Mymensiny^ dated the V2th May 1819. 

Zumurdonissa Khamim, (Plaintiff,) Appellant, 
versus 

Nowruttun Beebee, (Defendant,) Respondent. 

Appellant sued to obtain possession,%itli wasilaut, of 4 annas 
kismut Tetulca, in talook Kookrylo, &c., which had been sold to her 
for rupees 330 by the ’respondents on the 23rd Aughun 1253, and 
the kuballa registered, and of which foreclosure was effected on the 
28th January 1848. Respondent replied that, being desirous of 
obtaining rupees 330 on .conditional sale of this property, site sent 
her people to the appellant's husband, Sadut Allee Khan, who con- 
sented to advance the money on receiving interest at 2 per cent, per 
mensem, to which she agreed, and that he got the kuballa and 
two mooktarnamahs written and sent them to her by his omlah, 
Gooroochurn Surma; that she sealed them, but he wishing to 
deduct the interest, she refused to deliver them and gave them 
to her khansamah, Juppoo, and the Khan, having got over her 
khansamah and others, obtained possession of them ; Oiat no notice of 
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foreclosure was scr\’ed upon lior, and that the witnesses to the 
service of it ai’e not tliose whose names are on the soontthal, but tlie 
appellant’s ryots and servants. 

Appellant replied that respondent came to her house^ received the 
money, and executed the kuballa, and that notice was duly served 
upon her. 

The principal sudder amecn dismissed the claim, on the grounds 
that in disposing of property persons who can write and have a seal, 
both sign and seal, as is shown by the respondent’s mooktarnamah of 
the 23rd Phalgoon 1255, and the witnesses, who gave evidence at 
the time of registry, say she signed the kuballa, but say nothing of 
sealing it, and it is suspicious that it w'as registered by a mooktear 
of the name of Niamut Alloc, while it apiiears that the appellant’s and 
her husband’s mooktear is Nijabut Alice. 'J’hat the witnesses to the 
transaction say they did not sec the respondent, but recognized her 
voice, as she sat behind a purdali, but still say they saw the appellant 
give respondent the money in a bag, and besides being all the appcl- 
iiuit’s Imsband’s servants and dependents. Ramgovind says respondent 
came to the edge of the purdah, and put out her hand and face and 
gave the money to Bagerut, Avhile all the others say she was sitting 
outside the purdah, and Sheik Niamut says Sadut Alice Khan was 
present, but none of the others say anything about it. 

In appeal, it is urged that two of the resj)ondent’s witnesses know 
nothing about her defence, and another had established their claim, 
and that respondent frequently only seals documents. I see no 
reason to interfere with the decision of the principal sudder ameen, 
for, though all the respondent’s witnesses may not have proved her 
case, appellant’s witnesses have not proved hcr’s, for what reliance 
can be placed upon her witnesses, one of whom says respondent 
W'as behind the purdali, which would be the case, for she is a res- 
pectable lady, a zemindar, as well as appellant, and if it was neces- 
sary for one to be behind the purdah, it was equally so for the 
other, while all the vutnesscs say she was outside tlie purdah. 
The prineijad sudder smoen's dt*cision is allirmod, and the appeal 
dismissed, with costs. 

Tnio 7 th May 1850. 

No. 42 of 1849. 

Appeal from the decision of Pundit Nurhurree Seromonee, Principal 
Sudder Ameen of Zillah Mijmtnsing, dated the 9tA Map 1849. 

Messrs. Wise and Gl^s, (Defendants,) Appellants, 
versus 

Bhobunisscree Dibca and others, (Plaintiffs,) Respondents. 

Respondknts sued to obtain possession, with wasilaut, of bund 
Gyapar, in wliich are beds Gya Luckye Kooree alias Luckye 
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Koonee, and Kilakoorcc, and lands aronnd tlioin, in amount about 
150 pooras, appertaining to inonzah Ololee, tlicir kharija talook, in 
tuppa Runbliawal, joar Kurwadec, according to the map and uraee 
of Mr. Bird, kooruck surbarakar, in a suit under Regulation II. 
1819, of 6 annas, 8 gnndas, 2 krants of joar Burmee, and to cancel 
an order under Regulation XV. 1824, giving possession of the lands 
in dispute to the appellants, and state that api^ellant being about to 
include the lands of Ramkoomar Chnekee’s talook, in inouzah Dobail, 
in their zeniindaree, a suit was in.stkuted under Regulation XV., 
wlicn Gopalpcrshad Mitter, ameen, was deputed to make a local 
cntiuiry, and, without their knowledge, made a map and roedad, stat- 
ing the lands to be in apijellants’ possession, on which one of the 
resj)ondents filed objections before tlie joint magistrate, who, without 
taking evidence to them, pas.sed an order giving appellants posses- 
sion, from which he appealed, and the case w'as remanded to take 
evidence in support of their objections, wlien a similar order was 
passed pn the 22nd May 1839, from which an .appeal having lK*en 

i )refemd, the case was .again remanded to take evidence to tlicir 
:ubooleiits, and to strike their lands out of the m.np ; and tliat after 
the evidence of Sheikh Baker, Sheikh Buddul, and Sheikh Kamul, 
w lio had given the kubooleuts, had been taken in the presence of the 
inooktearsofbothpartie.s,api'>ellants, without their knowledge, brought 
tliree persons to iieiwonate the abovementioned r\'ots, who attended 
of themselves and caused their evidence to be taken, and the magis- 
trate upheld his former order, and on appeal the judge, after sending 
for their vakeel and before he attended, struck the case off the file 
on tlie 29tli April 1840;th.at in the suit under Regulation II. 
1819, notice was only served ujion tlie respondents and others, and 
their possession was proved by a local investigation miuk* by 
(loluckchuiider Bui, and that the special deputy collector also 
went to the spot, made a map, and after taking the evidence of 
respectal le unconnected persons, and from the chittas, &c. filed by 
them, considering their long possession jiroved, dismissed the claim of 
Covemment The boundaries of the lancfiPlii disjiute are stated to 
be : east, Damna Nuddee, — north, the khall to the sottth of mouzah 
Dobq.^imd Dopeekiyida, and Chepaghat,-^west, Borye Dair of 
moui^Negwyr, — south, Damna Nuddee and Borye Dair. 

The answer of appellants is that the lands in dispute belong to bund 
Gya,in bheel Makul, in die 7 annas zemindareeof ^lergunnah Bowal, 
which they hold partly by purchase and partly in farm, and tliat 
the boundary between monzali Oleleeand Reel Makul is the Damna 
river, on the east of which is the respondents’ talook Olelee, and on 
the west, bheel Makul and the other blieels belonging to it, and on 
the south, Borye Dair, and never were in the respondents’ possession ; 
that from the time of Ealeepershad Rae and his shareholders and 
their ^cestors, proprietors of the 7 annas share, they have had 
possession; that Kaleekishwur Rae sold them 17 gundas 2 cowries, 
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and Koodranath Rao 1 anna IS-S-I^.krants, and the other share- 
holders have given them a farm of the rest of tho 7 annas, of which 
they have had possession from the last six months of 1243, and that 
the suit is barred by lapse of time ; that the foujdaree order did not 
give them possession, but merely uphcdd their possession, and that 
order fixed the boundaries between the two mouzahs as stated by 
them ; and that althoiigh the judge ordered the land to be struck out 
of the map after taking evidence to the kubooleuts, but on proof of 
our [losscssion of tho land by the ryots of the land, our possession was 
upheld by the judge ; that the m^istrate sent for the ryots, Kamul, 
Buddul and othera, and the respondents brought three others during 
the absence of our mooktear, and after the ryots attended and gaveevi- 
dcnce in our favor, our possession was upheld ; that the suit under 
Regulation II. 1819 was decided on tho 26th OctoW 1840, and 
the first order of the magistrate is the 27th November 1838 ; that 
while the suit under Regulation IL was under investigation, the 
resiwndents pointing out the lands in dispute as adjoining mouzah 
Ololee they concealed Damna Nnddee and Borye Dair, and though 
they filed a msip made by the ameen, tho special deputy collector, 
after sending for the Regulation XV. case, rejected it, and did not 
himself make a map, and w'as not authorized to investigate any 
other matter than the right to resume on the j)art of Government, 
and why were tho chittas, &c. not adduced in the suit under Regula- 
tion XV ; in which too resiwndents did not mention these heels, and 
in the pnnjsala of mouzah Olelec there are only 47 iworas entered 
while the resjwndcnts have possession of 4 or 500 pooras. 

Respondents replied that they had long had possession, and were 
only dis[)os8C8scdfrom the date statetl, that the persons, who gave them 
kubooleuts. Sheikh Baker and others, were sent for by the magistrate 
and on the 8th Octolier 1839 their depositions were taken before ' 
tho mooktears of both parties, and that Rajchnnder Bhuttachaijfe,i» 
appell.ants’ mooktear, wrote “ present ” on them ; that the Regulation 
II. suit was instituted on^c 6tli May 1836, and the Regulation XV. 
on the 18th May 1838*P'^that the same mouzah is often on both 
sides of a river, and that tho s^iccial deputy collector went to the 
si>ot, s<aw it, and caused ' a map to be made, gnd that appellants 
attended and filed objections in that case ; and in regard tho 
heels not having been mentioned in the Regulation XV. case, and 
that case they requested that bund Gya, in which these beels are 
situated, should bo rclesead. 

The principal sudder ameen decreed in favor of respondents, as 
it was proved by the evidence adduced by them that they had 
long had possession of the land in dispute, until dispossessed by 
appellants, and that they belong to a mouzah Olelee, and that tho 
boundaries between the two mouzahs are those stated by respond- 
ents, and not those stated by appellants; and that appellrats’ objec- 
tion tliat it is improbable there would be land belonging to the 
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same mouzali on both sides of the river, is frivolous, as it is a com* 
inon occurrence ; that no reliance can be placed on the evidence of 
the appellants’ witnesses on account of discrepancies, and most of 
them being their dependents, and that appellants have filed no 
proof of how much of the seven annas pergunnah Bawal they have 
purchased, or when, and the same as regards the farm. It having been 
urged in appeal that the principal sudder ameen had decided the 
suit before the return of a subpoena for some of the appellants’ wit- 
nesses, residing in the district of Dascca, on reference to the nuthee 
I find the objection raised is correct, the suit having been decided 
on the 9th May 1849, while the return was only made on tlie 25th 
of that month. The appeal is accordingly decreed and the suit 
remanded to the principal sndder ameenj, to decide on its merits 
after allowing the apijcllants an opportunity to have the evidence of 
the witnesses taken for whom a subpeena had been issued and 
the return not made when the suit was decided. 


The 10x11 May 1850. 

Nos. 43 and 44 of 1849. 

Appeals from the decision of Pundit Nur/nirree Seromonee, Priuripal 
Sudder Ameen of Zillah Mymensing, dated the MAh May 1849. 

Omasoondree Dossea, (Plaintiff,) Appellant in case No. 43, 

versus 

Koomomye Dossea, Defendant No. 1, Ilirgoram Chuckhular, Defen- 
dant No. 2, and Phedoo Shall, Defendant No. 3, (Defendants,) 
Appellants in case No. 43. 

Apfellant sued to obtmn possession, with wasilaut, of 2 annas, 
gundabs 15-1-1 of talook Neaz Ullee, the right and interest of Sye(l 
Abdool Basud, sold by the collector on the 24th Bysack 1243, in 
execution of the decree of defendant 1, stating that she and 
defendant No. 1 appointed Obhychum nHijoomdar to pui’chase in 
equal shares for both of them, and presented a petition to the col- 
lector to that effect^ who directed them to pay cash for it; that it 
was bought for both for rupees 2,020, and defendant No. 1 being 
unable to pay for the stamp and the deposit money she paid, and, 
on the sale being confirmed by the commissioner, she applied for a 
bynamah in her name alone, and defendant No. 1 also, on the Ist 
Bhadoon 1243, presented a mtition giving up to her interest in 
the purchase, and she paid the whole of the price, on which the 
collector made a reference to the commissioner, who decided it was 
improper to give the bynamah in the name of one person only ; 
that Abdool Hafiz sued to cancel the sale, but his suit was dismiss- 
ed by the principal sudder ameen, and his appeal to the Sudder 
Dewanny struck off on default, and tliat appellants Nos. 2 and 3 
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and others put in many petitions, objecting to the sale, claiming to 
have purchased the property from Abdoof Hafiz, who, they stated, 
liad obtained it by deed of gift from Abdool Basud, but their objec- 
tions were overruled by the principal sadder ameen, and his orders 
upheld by the Sudder Dewanny. 

Answer of defendant No. 1. That both purchased the property, 
and after the sale she obtained an order of tnc civil court, directing 
the collector to credit her with half tlic purchase money, deducting 
* that sum from the amount of her decree, and to return hdf the pur- 
chase money to the plaintiff', and that half the purchase money was 
accordingly deducted from the amount of her decree; denied 
havmg given any petition giving up her share of the purchase, or 
that her mooktar had any authority to give such a petition, and 
that she frequently petitioned the collector for a bynamah in the 
names of both. 

Answer of appellants Nos. 2 and 3. That they and others had 
on the 12th Assar 1237 purchased from Abdool Hafiz 1 anna of 
the talook, viz., defendant No. 2, 7^ gundas, appellant No. 3, 
5 gundas, Gorachand, Kishenram 5 gundas, and iiamnath Deb 
2^ gundas, for rupees 5,994, and obtained possession, and on the 
plaintiff requesting the property should be sold they objected, got 
it released, and also an order to sell the 10 cowrees share of Abdool 
Busud, which was alone sold. 

Plaintiff replied that she is solely entitled to the property for if 
she had not paid the deposit, the sale would not have been confirm- 
ed, and if she had not paid the whole of the purchase money the 
deposit would have been forfeited, and that the petition giving up 
defendant No. I’s share of the purchase was presented by the same 
mooktar who bought the property, and that Abdool Hafiz bad no 
right to dispose of the property, as stated by appellants Nos. 2 and 3. 

Abdool Hafiz filed a petition, admitting the sale to appellants Nos. 
2 and 3 .and others, and though his suit to caned the sole under a 
deed of gift was dismissed, he sued for the same purpose under 
right of inheritance, wwch suit was nonsuited, hut he is about to 
sue afresh. 

Tho ]>rincipal sudder ameen dismissed plaintifiTs claim and over- 
ruhid appellants Nos. 2 and 3’s objections, because he did not consider 
it proved that plaintiff had paid the whole of the price, as firom the 
roobakarees of the principal sitdder ameen of 6th October, and of the 
collector of tho 27th December 1636, and defendant No. I’s receipt, 
it appeared that the property was purchased for plaintiff and defen- 
dant No. 1, and that, after the sale had been confirmed by order of 
the civil court, half of the purchase money was deducted from the 
amount of defendant No. I’s decree, and the plmntiff was directed to 
receive back half of the purchase money she had paid in, while the 
terms of tlie mooktamamah did not authorize* the mooktear to ^ive 
up her interest in tho purchase, and tlic roobakaree of the principal 
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sudJol’ aaieen of the 11th August 1836, and those of the judge of 
the 19th Septeiuher and 7th October 1837, and of the Suddor 
Dewuuiiy of tlie oth December 1838, and tlie lotbundee show that 
the rights and interest of Abdool Basud, consisting of 2 annas, 
15 gundo^ 3 cowrees, were s5ld, and that a{)^llant No. t and others’ 
objections that the collector had sold the nlfhts and interests, while 
he was only directed to sell the 10 cowrees shoi'e of Abdool Basud, 
wore rejected, and the sale confirmed, and from the fysala of tlie 
principtd suddor ameen of 4th Deceinber 1 843 it appears that the# 
alleged liiba of Abdool Hafiz was rejected, and accordingly tlie 
purchase of api>ellants Nos. 2 and 3 from him is invalid, and with 
regtu'd to the fysala of the principal sudder ameen of the 25tli Au- 
gust 1843 it docs nut appear that any enuuiry was made into the 
hiba. . . 

In appeal, it was urged by (plaintilT) apiiellant tliat a judge can- 
not order the purchase money to be deducted from the amount of 
the deerCedar’s claim ten months after the sale, and accordingly her 
right to the proi>orty is good exclusive of the relinquishment by 
defendant No. 1. Appellants Nos. 2 and 3 urged that tliey gut a 
deciee fur 2 annas of the talook, and possession, and though their 
names have nut been recorded in the collectorate records, tlieir 
rights cannot be affected by the omission. 

It is unnecessary to pass any decision on the tliree first points, as 
appellants Nos. 2 anu 3 are released from this claim on other 
grounds. 

From the roobakaree of the principal sudder ameen of tlie 4th 
August 1834, it evident that the collector was directed to sell 
a 10 cowrees share of die talook, and he was not authorized to sell 
a larger portion of the property, nor had the civil court after the 
sale power to confirm tlie sale of tlie whole of the rights and inter - 
ests of Abdool Basud, wliich the collector thought proper to dis[)oso 
of, fur though Section 3, llegulation XLY. 1793, directs the 
Board of Revenue " to dispose of such portion of the lands of the 
party against whom the decree may be given, as may be sufficient 
to make good the amount of it,” and from which it might be sup- 
posed that it was quite optional to the Boai'd of Revenue what por- 
tion to dispose of. but that section is modified by Clause I, Section 4, 
Regulation YIL 1825, which enacts additional rules respecting sales 
in execution of decrees, and one of the rules is tliat when it may be 
necessary to have recourse to a sale of landed projierty the court 
shall send a copy and translation of the decree to the Board of 
Revenue, together with a statement of the lands which the person 
entitled to b^efit of the decree may point out as belonging to tlie 
^lerson from whom it may be demanded, and the collector shall be 
instructed to select for the sale any part of the lands included in 
the statement, which fives tiie collector no power to sell an v thing 
not included in that statement, therefore the sale can only be held 
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good for 10 covrtocs of the talook. With regard to the last point, 
whether the plaintiff is entitled to the whole of the property sold or 
not, there can be no doubt she is entitled to the whole of it, for al- 
tljough docreebolders are permitted to give a receipt in part or fall 
payment of tbeir decrees for the amount of the purchase money, it is 
necessary under Cionstroction No. 1187 and Circular 22nd March 
1839, to obtain the previous permission of tlie civil court so to do, but 
they have no authority to grant such permission after the sale. The 
defendant Koornamye Dassea rplies ni)on the agreement to purchase 
jointly, but, not having previous to the sale obtained the permission 
of the court to debit her decree to the amount of her purchase 
money, she ought to have paid each. Accordingly both the appeals 
ore decreed, and tlie principal sudder ameen’s decision reversed. 

The collector will grant a byenamah for 10 cowries of the pro- 
perty to the plaintiff alone who will rccehe wasilaut in proportion 
and pay the costs of appellants Nos. 2 and 3, and plaintiff and de- 
fendant Koornamye will each pay their own costs as they havo 
unjustly claimed more than was legally sold. 


24 
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Pbesent: J. 0. BROWN, Esq., Judge. 

The 9th May 1850. 

Case No. 109 of 1846. 

Regular Appeal from a deciaion passed hy Baboo Ramlochun Ghoae Rai 

Buhadoor, Principal Sudder Ameen of Zillah Nuddea, on the ZOth of 

May 1846. 

Kurreemooddeen Mahomed and NufFer Chunder Rae, (Defendants,) 

Appellants, 

versus 

Khoddeeram Rae, (PlaintifF,) Respondent. 

This suit has been brought for the recoveiy of 1,661 rupees, 13 
annas, on account of mesne profits, from the commencement of 1234 
to 13th of Eartilch 1237 B. JEL, of a four annas share of mouzah Rae 
Bailee Nerainpore. 

On the 30th of December 1829, corresponding with 16th Poos 
1 236 B. JK, the plaintiff (respondent) obtained a decree in his favor 
for the proprietary right to 4 annas, or one-fourth, of the villages 
abovenamed. The decree was appealed from to the provincial 
coiHt and specially to the Court of Sudder Dewany Adawlut, where 
it was finally disposed of on the 28th of January 1836, correspond- 
ing with 16th of Maugh 1242 B. In that suit, which was decreed 
against the defendants (appellants,) it was ordered that the plmntiff 
was to have the mesne profits for the time he was out of possession 
paid to him by the defendants. 

The plaintiff obtained possession on the 13th ofKartikh 1237, but 
could not obtain payment of the mesne profits oq account of the case 
being pending in appeal : after it was decided, the defendants (appel- 
lants) procrastinate for a length of time to make tho payment de- 
creed, and the plaintiff was at last forced to institute this suit, and 
thus to force payment 

The defendants contested the plaintiff’s claim, which, they (amongst 
other reasons, which had already been decided upon) urged, was in- 
admissible under the provisions of Section 14, Regulation III. 1793, 
and of Regulation II. 1805. 

The principal sudder ameen has decided that the plaintiff brought 
his suit within the period limited by law, as 12 years had not expir- 
ed from the date ot the final decree. 
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The principal sadder ameen has farther, given as his reasons for 
dealing the suit in favor of the plaintifi', that it is acknowledged by 
all the parties that the gaardians of Kurreemooddeen gave a lease 
of the entire of moozah Rae Bailee Nerainpore to Hni-chander Rae, 
on the security of Bitchoo Singh ; that it was underlet to Nuifur- 
chonder Rae on the security of Bishonath Roe ; and that it was 
proved by official documents; that, on the 1 9th of February 1831, 
Musst. Kowsilla, the widow of Hurchunder Rae, the ijaradar, and 
Nuffurchunder Rae, the kutkeenadar, petitioned the lato provincial 
court of appeal to stay the exccudon of the zillah decree, and they 
remained in possession of the entire estate, and received all the rents 
up to the time of the plaintiff obtaining possession of his one>foarth 
share in 1237, and it is farther proved wat Nuffurchunder Rae as knt- 
keenadar received from the court treasury, where it was in deposit, 
rupees 3,115, 14 annas, 11 gundahs, on account of revenue of the 
said muhal, for the years 1234, 1235, and 1236 B. M. The plaintiff 
having only claimed one-fourth of that sum, the principal sadder 
ameeri considered him fully entitled to it, also to an equal sum on 
account of interest, which he decreed against Kun’eemooddeen and 
Nuffiirchunder Rae, the kutkeenadar. The plaintiff not having in- 
cluded the deceased ijaradar, Hufchunder Rae, or his heirs in his 
plaint, he could not obtain any order against them, and he having 
given no proof that Bitchoo Singh was the security of Hurchunder 
or Bishonath of Nuffurchunder, the latter, and Kalleepurshad Rae, 
son of Bitchoo Singh, must be exempted from the payment of any 
part of the claim. 

The appellant Kurreemooddeen objects to the decree being passed 
against him, because he states that when there was a dispute fur 
possession the magistrate ordered tliat the kutkeenadar was to have 
possession, and pay tlie rent to the ijaradar and the ijaradar to 
the proprietor, and that the plaintiff, as proprietor of the fourth 
share, should have secured his rents at the time from the ijaradar. 

Nuffurchunder grounds his appeal on the magistrate’s order, 
which was that the kutkeenadar was to pay rent to the ijaradar, 
and he was to pay the proprietor, and therefore that the plaintiff 
can only claim the mesne profits from the ijaradar. 

I consider both the objections as futile. Kurreemooddeen’s guardians 
gave the whole estate in farm to Hurchunder, and their acts must 
be binding on him. If therefore that farmer has not paid the plaintiff 
his right dues, the party who gave the farm must make tliem good. 
Again, the under-farmer, who has been proved to have received the 
amount of revenue for tlm estate, cannot expect to be exempted from 
payment of what is due to the plaintiff (respondent,) merely because 
the magistrate passed an ill^al order, and one whicn was not, under 
the provisions of Regulation XV. 1824, witiiin his competency to' 
pass. 1 consider that the decree of the principal sadder ameen is 
perfectly just and legal, and that the appeal is firivoloos and vexa- 
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tioos. It is therefore ordered, tlut the appeal is dismissed, and the 
principal sudder ameen’s decree’ confirms, with full costs and 
interest, which is to be calculated according to the rules laid down 
in Circular Orders of 4th March 1836 and 12th August 1842. 

The 14Tn May 1850. 

Case No. 68 of 1850. 

Regular Appeal from a decision passed hy Syud Suadut Hoosain, Moonsiff 
stationed at Dowlutgunge, on the 6th of March 1850. 

Purshuno Moi Dossee and Gopee Mohun Mitr, (Defendants,) 

Appellants, 

versus 

Muddun Mohun Mitr, (Plaintiff,) Respondent 

The suit was brought to recover value of paddy advanced to 
Gopee Mohun Mitr and his father, Nund Comar Mitr, by the 
plaintiff. 

The suit was instituted on 5th January 1850, and the notice issued 
for the attendance of the defendants on the 9th idem. On the 25th 
of January, the defendants not having appeared, an ishtehar was 
ordered to be issued for their attendance, which was returned as 
executed the same day, and the evidence of the witnesses 3 vho saw 
it promulgated was taken on the Idth of February. On the 20th 
of February, the plaintiff was called on to exhibit his proofs, and the 
order was passed for hearing the case exparte. The proofs were given 
in oil the 2nd of March, and the same day the evidence of tlie wit- 
nesses in support of the plaintiff was recorded. On the 6th idem the 
defendant,PurshunnoMoiDus3ee, appeared by vakeel, and stated that, 
being a purda nusheen female, she had not been informed of the suit, 
and having just become acquainted with the fiict of a suit being pend- 
ing, she was desirous of giving her answer in, but the moonsiff would 
not admit her pleading, and adjudged the case against her the same 
day, which was exactly two months after it was instituted. 

The female defendant has appealed, on the grounds of ignorance of 
the issue of the proclamation, and Gopee Mohun, on the grounds that 
he was employed in the Jessore district when the notice and procla- 
mation were issued. 

It is evident fixim a perusaj of the record that there was a 
great deal of unnecessary hurry used in the disposal of this suit ; 
Insides which I am of opinion that the evidence of the witnesses, 
who have given evidence regarding the issumg of the proclamation, 
is unworthy of credit. The moonsiff had 59 suits of 1846, 1847, 
and 1849 pending on his file, and yet he hastened this suit without 
any good or sufficient cause shown. 
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Being of opinion that the admission of the appellants’ defence and 
of any evidence they may have to produce, is material to the just 
decision of this suit, — ^under the provisions of Section 2, Regula- 
tion IX. 1831, I return this case to the place it had on the 
moonsiff’s file, to he re-investigated after receiving the defendants’ 
repudiation of the claim and any evidence they may ofier in sup- 
port of it 

The value of the stamp for preferring the appeal is to be returned 
to the appellants. 


The Uth Mat 1850. 

Case No. 69 of 1850. < 

Regular Appeal from a deeuion patted by Syud Suadut Hootain, Moon- 
tiff etationed at Dowlutgunge, on the 6tA of March 1850 . 

Ullung Moi Dossee, (Defendant,) Appellant, 
vertut 

Pyaree Mohun Mitr, (PlaintiflT,) Respondent 

The only difference in this case and the preceding one, which has 
been disposed of this day, is in the names of the parties, and that this 
is for money lent to the defendant’s husband, whereas the other was 
for paddy. Both the suits were instituted simultafieouslv, the dates 
of issuing process, calling for prpofs, their being exhibited, the orders 
passed, and even the witnesses,' are the same in both suits. 

The reasons given for sending the preceding suit back for further 
investigation are also good in this, and it is accordingly remanded 
for re-investigation. 

The value of the stamp for the appeal is to be refunded to the 
appellant. 


The 15th May 1850. 

Case No. 68 of 1849. 

Regular Appeal from a deeuion patted by Baboo Gopeenath Bote, Moon- 
tiff of Sa^tipore, on the2yth of June 1849. 

Cownuliochun Bannerjea, (Defendant,) Appellant, 
venue . 

Issurchunder Turrufdar, (Plaintiff,) Respondent 

The plaintiff brought his suit for the reversal of a summary 
dwr^ passed by Oomachum Bhuttachaije, deputy collector of this 
district, on the 8th of June 1846, land the moonsiff has reversed it 
without making any invesfigafion, solely on the grounds thai^ on 
the 21st of August 1846, m a suit Na 338 of 1846, in .which 
Nusseeram Chuckerbuttee and another were plaintiffs and Nubkisto 
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Turrufdar, father of the present respondent, was defendant, the 
former moonsiff of Santipore decided the suit which was for the 
same claim, (viz., balance of rent due for 1252, for one and the aaihe 
land) in favor of the plaintiffs. It appears, however, to have escaped 
the notice of the moonsiff, when he reversed the sammaiT decree 
passed by the deputy collector, that the decree passed by the moon- 
siff in suit No. 338 had been given on insufHcient and very suspicions 
grounds. The moonsiff in that suit called for no evidence from the 
plaintiff, but decreed it in his favor solely on the admission of the 
plaintiffs claim by the defendant Nnbkisto, which admission was 
filed on the 18th of June 1846, or ten days after the summary de- 
cree had been given {^nst him, of which decree he (the said de- 
fentot) was well au^e as he had presented a petition, dated the 
9th of June 1846, on the 10th idem, through his mookhtear to the 
deputy collector, complaining of his having decided the claim agmnst 
him without hearing what he had to say notwithstanding his having 
filed a mookhtearnamah. 

It is therefore evident that the defendant in that suit (tlie present 
respondent’s father) wilfully and fraudulently admitted the claim of 
Nusseeram Chuckurbuttee, knowing that the rent for 1252, which 
was the subject of that claim, had been decreed against him ten days 
before by the deputy collector. 

It was the moonsiffs duty in tliis case to decide the claim on its 
merits. The prior claim was that which was instituted under 
the provisions of Regulation VIL 1|99, as it was presented to the 
collector on the 23rd of April 1846, though it was not decided 
by the deputy collector in strict conformity with the law, inasmuch 
as he decreed the claim in favor of the claimant without taking any 
evidence in support of the demand. 

The suit No. 338 was not instituted in the moonsiff’s court till 
28th of May 1846, and decided by the late moonsiff Sumbhoo 
Ghundur Chattoorjeah, in an equally unsatisfactory manner, as he 
took no evidence to prove the claim, but decreed solely on the de- 
fendant’s fraudulent admission of it 

The moonsiff ought in this case, as the respondent brought it to 
set aside the summary decree above alluded to, to have called on 
both parties to prove their allegations. The present respondent 
would have had to prove that the claim made upon him was unjust 
as he held the land from a third party, and the appellant would have 
had to prove the kuboolent and former payments of rent by the 
respondent. Being of opinion that the moonsiffs decree has been 
based and passed on incorrect grounds, it is therefore, under the pro- 
visions of Clause 2, Section 2, Regulation DL 1831, ordered, 
that the case is to be remanded to its former place on the moonsiffs 
file, and that he re-inveitigate it with reference to the finr^ng 
remarks. 
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‘Tho amoant of stamp fees for instituting tho appeal is to bo r»> 
funded to tho appellant, and both parties are to pay their own 
costs, which will be awarded as may oQ just when the case is finally 
disposed of. 


The J6Tn Mat 1850. 

Case No. 74 of 1850. 

Rejfular A^tdfrom a decitien pasted by fiahoo Bameomut Bai Cbmedhreet 
Momsiff itatia/Md at MehurporefOn theIGth March 1830. 

Hubbecb Khan, (Plaintiff,) Appellant, 
venua 

Urman Khan and others, (Defendants,) Respondents. 

The plaintiff sued to recover from the defendants 99 rupees, 
prmcipal, and rupees 49, annas 14, gundahs 7, interest, which, he 
alleged, was due to him from the defendants on a bond, dated 19th 
Chyte 1250 B. 

I'he defendants denied the debt and the bond, so tho plaintiff’s 
proofs were called for. 

The first witness states that he was present when the bond was 
written, the defendants (respondents) were present at the time 
too. He says that when the bond was written 6 rupees were shown 
to the defendants, who acknowledged having received the whole 
money, and the 6 rupees wore returned to the plaintiff. 

Tho second witness has said too that ho was present, and that the 
whole 99 rupees was given into the defendants’ hands. 

The third witness, who says he engrossed the bond, Mates that 
6 rupees were produced at the time tho bond was written, with 
which money the bodies of the defendants were touched, and it was 
then returned to the plaintiff : he cannot say what the interest to 
be paid was exactly, but he thought it was perhaps half an anna 

B }r rupee. He did not see the money paid to the defendants, and 
aool Khan, Mackoo Khan, and Nizabut Khan, whose names arc 
in the bond, were not present, but he, at the plaintiff’s and other 
defendants’ desire, wrote their names and made a cross thus X, as 
if they had signed it 

The moonsiff very properly dismissed the case. 

The appellant complains of tlie injustice of the order, and wants 
to summon further evidence. The recorded evidence of the three 
witnesses is so conflicting and unwortlw of credit, that the apjpellant’s 
application is uuulmissiU& Besides, I am of opinion that ill^al in- 
terest was intended to be taken if the bond was good, as the wording 
is perfectly irregular. In Wds it is generally^ entered that legal, 
or the usual interest, will bo taken, but in this it is stated that tho 
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usual into^est on each rupee is to be paid; tbb in^ be i, S, 
or 4 pice. « 

Being of opinion that the plaintiff's {xmd is A false doeumen^ 
1 see no reason to interfere witn the moonsiff’s dseision^ nor to take 
more evidence r^arding what I am (tonvinced is entirely a fimadu- 
lent transaction. There is therefore, no occasion, as provided for 
in Clause 3, Section 16, R^dlallon V. IBS'!, to summon the 
respondent Ordered, that the appeal is dismissed, and the moon- 
sifie order confirmed, notice^ of which is to be given to fjhA 
moonsiff 


* S^iE 21st May 1850. 

Case No. 137 of 1846. 

Regular Appeal from a deeition patted by Bahop ttam Loehun Ohote Bai 
Buhadoor, Principal Sudder Ameen of Zillah Nuddea, oh tie 22nd <f 
July 1846. 

Gungapershad Ghose, (Defendant,) Appellant, 
tertut 

Unnodapershad Bonnerjea and Bamahsoondroe Dibea, (Plaintiffs,) 

^Respondents. 

This suit was brought by the plaintiffs for their share, or one 
moiety, in a fishery caUed Cossimpoor, bounded as follows — on the 
north, from and below Belpookuriah on the Bhagurn|tee; on the 
south, the junction of the old bed of the Bhaguruttee and the p>^ 
sent bed, just below Gwalpara ; on the east, from and below Gwaree 
on the Jeliinghy or Ehurriah river ; on the west, by the village of 
Jannu^uif, in the Burdwan district, situated on the western or right 
bank ra the old bed of the river above alluded to, which mst 
their rightful possession of in the commencement of 1240 B. iB., by 
the execution of an exparte decree obtained by the defendant in the 
court of the principal sudder ameen, in a suit Na 6697, brought by 
him against certain, parties, who had neither right or interest in the 
matter, and who in |pnsequence offered no opposition to the claim. 
The plaintiffs, however, opposed the claim, but the principal sudder 
ameen paid no attention to their protest, but decreed the portion of 
the fishery sued for by him in favor of the defendant, (now appel* 
lant). The present respondents presented a petition to the judge, 
who rejected it, on the ^unds that they were not a par^ hi we 
suit, but only opponents, and they were left to institute a r^idar 
suit, for their claim, which claim they now bring, for possesnon, 
together with mesne profits^m the commencement of 1240 to the 
month of Aughun 1251 B. M,, amounting in all to Company’s 
rupees 2,891. 


25 
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The defendant denies the justness of the pUuntiffs claim, and 
states that the junction of the two rivers ewed Doe Qangoonee 
is not near Ghvalpara, but it is the junction of the Bhaguruttee, 
(called Gnnga) and the Jellinghv (called Khnrriah) rivers. He 
allows however that the southern Iwundary of the plaintiffs fishery 
iuid the northern boundary his (the defendant’s) meet a place 
called the Gwallapara of Jungle Bash. 

The plmntiff having alrcotfy obtained a decree for the fishery of 
Cossimpoor, that point is not contested, but from the loose way in 
which Mr. Heyland’s and Mr. Ily. Moore’s decrees are worded it re> 
mains to be decided which is to be considered as the southern boun- 
dary of the plaintiff’s (respondent’s) fishery. ^ 

In the suit decided by Mr. Heyland the plaintiff was the same 
party that has now sued. In the plaint the first mention made of 
the southern boundary, was that it was Moorah Doe Gangoonee, 
and in the latter part of the same plaint, it was stated more clearly 
that the plaintiff was entitled to the rights of fishery, commencing 
firom Doe Cai^oonee under Gwalpara to the ghat of BelpO(^ 
kurriah on the Ganges (t. e. Bhaguruttee). Mr. Heyland called for 
the boundaries of the Cossimpoor fishery from the collector’s office, 
in which the southeiti extremity or boundary was entered in the 
Bengal year 1199, to be Moorah Doe Gangoonee. In a map 
drawn by Prannautli Mookeijea, in suit Na 715 of register’s 
appeals decided by Mr. T. G. Vibart, there is only one place put 
down as Moorah Doc Gangomice, and Which was point^ out by 
the plaintiffs near Gwalpara. 

Considerably higher up the river is the place noted by the defen- 
dants (appellants) as Jungle Bash, but there is no Gwalla];^a to 
be seen there, nor does the Gwallapara of Jangle Bash appear in any 
of the documents or papers, except where the defendant .(appellant) 
has brought it in. Mr. T. G. Yibart, a former judge of this district, 
in his decision of case No. 715, dated tite 2nd of May 1832, in which 
the present appellant was an opponent, declared tliat the boundary 
pointed out by him was false, and that the place pointed out by the 
respondents, in this appeal, was the real southern boundary of the 
fishery. , 

The principal sudder amecn has written a'vcry long decision in 
the case, giving his reasons for deciding in the plaintiff’s favor. 

It wodd have been sufficient had he merely referred to Mr. Vi- 
bart’s decree and decided accordingly. The appellant has ol^oc^ to 
the decree in a more prolix manner even, 'rberc is no use in giving 
the whole of the principal sadder ameen’s reasons for decreemg in 
tlio plaintiff’s favor, nor all the appellant’s grounds for appealing, as 
there is a great deal of irrelevant matter in both, and the latter has 
evidently ^en composed with the view of distracting the attention, 
and leading it away from the only point in dispute, namely, the 
whereciboutt the Moorah Doe Gcmgooitee, which is admitted to be tlu 
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s<mtJternmo$t bmndary of the pMtUjff'e fuhery caUed. Commpoor, 
is sUmted. 

This it has been rendered necessary to determine owing to the 
illegal decree passed by the former principal sadder ameen in an 
exparte case, in favor of the appellant in this case, above alluded to. 
The respondents protested against the appellant’s claim being enter- 
tained, but they were not heard, ^d there has in conseqnence been 
*macli confusion caused. 

I am of opinion that the d^ree, which is the subject of this ap- 
peal, is perfectly consistent with those passed by Messrs. Heyland, 
Moore, and Yibart, and that the appellant has not shown any good 
or sufficient reason for its reversal The only point in the appeal 
which requires any liotice being taken of it, is “ that in accordance 
with a Circular Order of the C^urt of Sadder Dewanny, dated 11th 
of January 1839, and OonstructaonNo. 744, the judge’s decision in suit 
No. 715, dated the 2nd of May 1832, cannot be considered binding 
upon him as he was not a party to it” I observe though that the 
appellant made himself a party to it, by offering objections to the 
investigation which were then made, which objections were, after 
due deliberation, set aside as being not proved and untenable. He 
had it then in his power to institute a regular suit against the pre- 
sent respondents, instead of which he prosecuted a party who allow- 
ed the suit to be decided exparte. 

Being of opinion for the reasons stated that the principal sudder 
ameen’s decree is perfectly legal and just, and t^t no sufficient 
reason has been shown for any interference with it, it is ordered, 
that the appeal is dismissed, the principal sudder amcen’s order 
confirmed, and the whole of the costs are to be paid by the 
appellant. 


The 21st Ma.y 1850. 

Case Na 138 of 1846. 

Regular Appeal from a decision passed by Baboo Ramloehun Ghose Rai 
Bakadoor, Principal Sudder Ameen of Zillah Nuddea, on the 22nd of 
July 1846 . 

Gungapuishad Ghose, (Defendant,) -Appellant, 
versus 


Collee Doss Bannerjea, (Plaintiff,) Respondent. 

This appeal is on account of a decree passed by the principal 
sudder ameen, regarding the. same fishery, and disposed of in the 
same manner, and on the same grounds as No. 137, decided this 


ay# 

That suit and decree Were for 8 annas the fishery, this is for 


one-sixth of it 

The reasons given in No. 137, for disnussing the appeal, apply to 
this. 
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The resmiklent in tiiia case is co-sharer of Unnodapershad and 
Bamasoonduree Dibea. The circumstances and pleading are 
the same, and a similar judgment is recorded in both by this 
court 


The 21st May 1850. 

Case No. 139 of 1846. 

Regular Appeal firom a deeition patted by Baboo Ramloehun Ghote Rai 
Buhadoor, Prineipal Sadder Ameen if Zillak Nuddea, on the 22nd of 
July 1846. 

Gungapershad Ghose, (Defendant,) Appellant, 
vertut 


Nukoor Munee Dibea, (PlaintifiF,) Respondent 

This appeal is one from a decision of the principal sudder 
ameen, which .has been noticed at length in case Na 137, decided 
tills day. Thei plaintiif, now respondent, is co-sharer of tTnnoda- 
pershad Bannerjea and others, and has a right to one-third in the 
fishery of Cossimpoor. She has, however, prosecuted only for her 
right of possession, and not for mesne profits. 

The circumstances and pleadings in both suits are the same, and 
a similar judgment is recorded in both by this court, viz., that the 
principal sudder ameen’s decree is confirmed with full costs, and in- 
terest tliereon tQl day of payment, and die appeal dismissed. 


The 28th May 1850. 

Case No. 71 of 1850. 

Regular Appeal from a deeition patted by Baboo Goopeenath Bote, 
M-om^ etatimed at Santipore, on the 6th of March 1850. 

Oomeish Chunder Rae, (PlmndfP,) Appellant, 
vertut 

Parbutty Chum Rae and others, (Defendants,) Respondents. 

This suit has been instituted by the plaintiff to recover the sum 
of Company rupees ^5, principal, and rupees 7, on account of interest, 
according to an agreement alleged to have bwn made by the defen- 
dant (mthe 1 9th of Assar 1252, corresponding with 22nd June 
1845, to the fidlowing efi^^ viz . — ^ That they were possessed of 
certain lands which had b^ attached by the revenue authority 
for setdement, and dmt as they had tio nuids of their own they 
borrowed the sum of rupees 25 from the plaintiff’s gomashta, to 
pay any expenses that th^ might have to incur in obtaining a 
settlement of the lands in dieir uvur, and that for the accommo- 
dation they engaged, when th^ got the lands, they would let 
such lands as were fit for indigo to the plaintiff at the factory 
rates, and that, if there was any delay in the setdement, they 
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engaged to repay tlie rupees 25 with interest during the month of 
Assin in the same year,” which agreement the defendants have not 
acted up to. 

The defendants (respondents) deny the whole allegation of the 
plaintiff (appellant,) and state that as they have a claim on him for 
land rent, he has brought a counter-claim against them. 

The moonsiff has rejected the bond, as it was proved that 
the stampt paper, on which it was engrossed, had been purchased 
in Calcutta, some time previo^, by the plaintiff, who supplied it to 
the defendant This he looked on as a suspicious circumstance. 

He . further rejected the evidence, because one witness named 
Teencowrie Biswas, had, in his opinion, stated what was contrary to 
the truth, and the remaining two witnesses resided at a distance of 
six miles from where the agreement was said to have been written 
— ^besides they were perfect illiterate, notwithstanding which they 
stated quite correctly the engagements of the agreement, which 
satisfied him they h^ been tutored. He therefore dismissed the 
plaintiff’s suit 

The pliuntiff, dissatisfied with the rejection of his churn, has 
appealed, and has endeavored to answer all the moonsiff’s objections. 

With regard to the stampt p^r, on which the agreement was 
written, having been purchased in Calcutta, J[ see no grounds for raising 
an objection to it on that score, as die practice is a very common one, 
especially with those who have mercantile concerns and would ex- 
perience much inconvenience if they had not a stampt paper at 
command. I agree with the moonsiff that the evidence of the wit- 
nesses is unworthy of credit, and more particularly that of Khateer 
and Shakir, because they say that they were sitting at a distance &om 
where the agreement was written, splitting some oamboos, and tlieir 
names were entered as subscribiiig witnesses after the whole of the 
writing was completed. 1 do not consider that good and admissible 
evidence. 

The person who wrote the deed is dead, aiid the man who wrote 
the plaintiff’s account b not forthcoming. It appears from the re- 
corded evidence, and the plaintiff (appellant) has not refa|ed it, that 
two of the alleged executors of tlie a^ieement named Bhyrubnerain 
Rae and Mimomoi Dibea, were not present, but their names were 
written as if they had signed the deed. Iliis circumstance alone 
vitiated it, as there is no proof of any authority from the absent par- 
ties to any one to tign their names. 

There is no clause in the ag^ment for repaying the money ex- 
cept there should be any delay m the forming of the settlement and 
tlie plaintiff has not sued on those grounds. By the wording of the 
deed) if he did not get his money, ne was to have tiie land, out that 
he has not sued for. 

I am of opinion that the plaintiff’s deed is not proved, and there- 
fore see no reason fenr altenng the moonsifi’s ibciee, and under the 
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provisions of Clause 3, Section 16, Regulation V. 1831, there is 
no necessitj in consequence to summon the re^ndents. Ordered, 
that the appeal is dismissed, and the moonsiirs decree confirmed, 
of which notice is to be given him. 

The 29th Mat 1850. 

Case No. 77 of 1850. 

Regular Appeal from a deeision paeaed by Raboo Gungachum Sircar, Moon- 
mff atationed at Hanakhallee, on the 29M of April 1850. 

Rammohun Doss, (Defendant,) Appellant; 
teraua 

Jye Lai Mundul, (PlaintiflT,) Respondent 

The plaintiff sued to recover from the defendant the sum of Com- 
pany’s 113, 10 sinnas, 11 gundahs, 1 cowrie, including principal and 
mterest, due on an instalment bond, dated 24tli Kartick 1251 B. AD., 
corresponding with 8th November 1844. 

The defendant, injiis reply, repudiated the claim,* and stated 
amongst other matters, that it would be satisfactory to have the 
plaintiff’s books sent for, and to trace Uie claim in them. Subse- 
quently to the examination of the plaintiff’s witnesses the defendant 
gave m to the moonsiff, and they are in the nuthee, two petitions, 
requesting that the writer of the oond might be sent for, to recog- 
nize him, as he doubted very much his doing so. The plaintiff’s 
vakeel declined to have a subpoena served on him, and the moonsiff' 
refused to issue the process, in consequence. 

The plaintiff, on being called on to produce his khattarbuhee, 
handed in what is termed a khanphora brok, or a set of loose sheets 
of paper, fastened together by a thread at one corner, which the 
moonsiff has admitted as collateral proof of the plainti^s demand, 
although he took no proof from the plaintiff of the genuineness of the 

T rs. . . 

consider the moonsifiPs' proceedings in this case to have lieen 
hasty, insular and iifcompletu It was his duty to have caused the 
attendee of the writer of the bond as requested by the appellant 
(defimdant) in his petition, which the moonsiff rejected on the 2nd 
of March 1850. Instead of taking the plaintiff’s loose jummor 
khnrch papers, he ought to have requirea the production of his 
accounts, and have swmm either the plaintiff or the writer of the 
accounts to their being genuine. 

The statement of me defendant’s accounts, or wasil-bakee, is in 
itsdlf incomplete, for it is without dale and bean no ugns of the 
defendant’s having examined thmn previous to writing the instalment 
bond. 
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The fresh objections raised by the defendant (appellant) to the 
plaintiff’s claim detailed in the petition of appeal hare not been 
noticed by me, as they are irregular, and would lead to interminable 
investigations. One request of his is, however, worthy of note, 
namely, tliat the plaintiff' may make ai&davit to the justness of his 
claim. 

With reference to the above remarks it is necessary to return this 
suit to the moonsiff of Hanskhallee, under the provisions of Clause 
2, Section 2, Regulation IX. \831. It is therefore ordered, that the 
papers connectea with this case be returned to the moonsiff, with 
orders to restore it to its former place on his file, and, with reference 
to the above.remark3, to try the case de novo. 

The amount of stamp to be refunded to the appellant, who will now 
pay his own costs of appeal, and when the suit is finally disposed of, 
the cost will be awarded as may appear just 

The 31st Mat 1850. 

Case No. 100 of 1847. 

Regular Appeal from a decision passed bg Baboo Ramloehun Ghose Rat 

Buhadoor, Principal Sudder Ameen of Zillah Nuddea, on the Ibth of 

May 1847. 

Rammohun Dey Cliowdhree, (Plaintiff,) Appellant, 
versus 

Ishan Chunder Bonncrjea, Ishur Chundcr Pal Chowdhree, Jaigopal 
Pal Chowdhree, and others, (Defendants,) Respondents. 

The plaintiff, now appellant, instituted this suit to recover posses- 
sion of an orchard of mangoe and jack fhiit trees, and the mesne 

f >rofit3 during the period of his being out of pdsscssion. The suit is 
aid at rupees 477, annas 9, gundahs 4. 

It is stated in the plaint that, at Ranaghat, turmf Ranaghat, the 
zemindaree of the Pal Chowdhrees, who are defendants,' there is a 
certain orchard of mangoe and jack fruit t];pes, standing on seven 
be<^hs of land, tlio annual rent of which is 3 rupees, 8 annas, 
belon^ng to the defendant, Ishan Chunder Bonnerjea, which he, on 
the 17th of Sawun 1233 B. M., corresponding with31stof July 1826, 
mortgaged conditionally to Bycantnatn Dey Chowdhree, the father 
of the plaintiff, for 430 rupees, and it was verbally agr^ between 
the parties, that the money advanced was to be repaid with interest, 
and the property redeemed at the exf^tion of one year. The mort- 
gager felled to act up to the agreement, and in consequence theplain- 
tilrs fether presented a petition to the judge under the provisions of 
Regulation XVIL 1806, to foreclose the mortgage, when the legal 
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notice was served on Ishan Chui^der Bonneijea, the mort^ger. He 
tdlowed the period given him b j the court to redeem his property 
to pass over without payine the money, and forfeited all claim 
to it in consequence ; and me plaintiff was about to institute his 
suit to have himself decreed tne rightful owner of the orchard, 
when the defendant, Ishan (Hhunder Bonnerjea, prevailed on him to 
give him 50 rupees more and take undisputed possession, and ac- 
cordingly an agreement (ikrar) was written on me 19th of Kartick 
1245 B. iS., corresponding with 2nd of November 1838, by which 
the right and title to the property was transferred from the defen- 
dant, Ishan Chnnder Bonnerjea, to the plaintiff. After this the plain- 
tiff applied to the zemmdars, (the Pal Ghowdhrees defendants,) to 
grant a pottah in his name, and to take ^e rent from him. This 
was acceded to by them, and he obtained full and complete 
possession, paid the rent, for which he obtain acquittances, and 
disposed of the fruit to other persons, till the month of Chyte 
1247 B. M., corresponding with March or April 1841, when Neel- 
comul Pal Chowdhree, the father of Jye Cropal Pal Ohowdhree, 
and others, at the instigation of Ishan Chunder Bonnerjea, forcibly 
dispossessed him of me property, which he now sues to have re- 
stored to him, together with the mesne profits. 

Ishan Chunder Bonneriea replied that, in the month of Sawun 

1233 B. M., he mortgagea the orchard, which is the subject of this 
suit, wiUi Bycantnath Dey Chowdhree, the plaintiff’s father, for 
the sum of 400 rupees, and there was a verbm agreement that the 
money was to be repaid, and the property redeemed in five months. 
The interest it was agreed was, at the rate of 1 rupee 8 annas per 
cent, per annum, to be 30 rupees for the five months, and that sum was 
added to the principal of the bond. He (the defendant) was not 
able to take up the bond when it was due, but in the month of Poos 

1234 B. JE., (corresponding with DecemW 1827, or January 1828,) 
he repaid the principal (400 rupees) to Bycantnath Dey Chow- 
dhree, who womd not give up the bond, because the interest was 
not paid. The plaintifTs father subsequently presented a petition 
to the judge under the provisions of Regulation XVII. 1806, for 
the foreclosure of the mortgage, in which he omitted to give credit 
for the 400 rupees received by him. The defendant, Ishan Chunder 
Bonnegea, on being served with the notice, filed an answer in which 
the whole affair was clearly detailed, and the suit for the foreclosure 
was struck off the file on the 18th of December 1830. Subse- 
quently, on the I8th of Poos 1237 B. M., correspondii^ with 1st 
of January 1831, the defendant paid Muddenmohun Dey Chowdhree, 
son of Bycantnath Dey Chowdhree, the sum of 78 rupees on account 
of interest due to him, and got his receipt for the same, as, on account 
of ifee b^ having been filed in the court, it could not ^ returned, 
which circumstance is embodied in tiie receipt 
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Aflenyards the defendant and his brother, Muddunmohim Bonner- 
jea, having to pay 500 rupees, on account of a debt incurred 
by their father, sold their right and interest in the orchard, in the 
montlt of Assin 1240 B. M. (corresponding with September or 
October 1833,) to Neel Comul Pal Ohowdhree, resident of Ranaghat, 
for 500 rupees, and executed a deed of sale in his favor, since which 
lime Neel Comul Pal Ohowdhree and his heirs have been in pos- 
sassion.. The defendant repudiates the plaintifTs allegation of having 
l»aid him (the defendant) 50 ^rupees mere on the lOth of Kartick 
1245 (corresponding with 2nd November 1838,) and having taken 
an ikramamah from him. 

Tlio plaintiff’s rejoinders to the replies, filed by the defendants, 
contain nothing of any im{)ortahcc, but merely repudiatory of what 
has been stated by them. 

The principal sadder omcen has entered without any occasion 
into great detail in his decision of this case. It would have been 
sufficient if he had confined himself to deciding whether tlie ikrar- 
namah, dated the 19th of Kartick 1245, filed by the plaintiff, or the 
receipt for 78 rupees, dated the 18th of Poos 1237, filed by the 
defendant, Ishan Chunder Bonnerjea, was most wort% of credit, 
lie has, in my o])inion, however, very justly dismissed the plaintiff’s 
claim, and the plaintiff, being of course dissatisfied, has in a very 
lengthy but inconclusive petition appealed. 

.Tudgment. 

After due consideration of the plaintiff’s (appellant’s) case, as shown 
by his own pleadings and reasons for appeal, I am of opinion tliat he 
has not established his claim to the contested orchard, and that the 
ikramamah, dated the 19th of Kartick 1245, is a fabricated docu- 
ment. When his father applied to the court, under the provisions 
of Regulation XVII. 1806, for an order for the foreclosure of the 
mortgage he had of the orchard, Ishan Chunder Bonnerjea gave 
in a very clear and decided disavowal of the plaintiff’s claim almost 
verbatim^ similar to the reply he has given in this regular suit The 
judge was precluded by law from making any summary enquiry in 
the rights of the case, and passed the only order he could, referring 
the plaintiff to a regular suit. The plaintiff allowed more than 15 
years to pass over without bringing forward any claim to the 
orchard, and in the 16th year complaint that, upwards of four years 
prior to the date of the institution of his suit, he was ousted by tlie 
defendants. To prove his right to the disputed orchard he has 
filed what he alleges is an ikramamah, or agreement, executed by 
Ishan Chunder Bonnerjea eight years after his summary application 
to the court had been disposed of, by which it would appear that, 
although he had in the first instance paid the full value of the 
orcham, he had most unaccountably mid 50 rupees more to obtain 
the ikramamah, when he might, u his claim had been a just one, 

26 
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have obtained his end by immediately instituting his suit to obtain 
possession, or rather to prove his proprietary right to the orchard, 
when the suit under Regulation XVIL 1806 was disposed of. 
His story is a most improbable one, and he has failed to prove it, as 
the only witness who could swear to the ikrarnamah was a servant 
or dependent of his own, who had never before nor since seen Ishan 
Chunder Bonnerjea, by his own admission. 

Being of opinion that the plaintiff (now appellant) has entirely 
failed to prove his case, it would be only a waste of time to detail the 
refutation of his allegations by the defendants (respondents.) 

It is therefore sufficient to record that I consider the appellant’s 
appeal groundless and vexatious, and that no good or sufficient cause 
has been shown to alter the principal sudder ameen’s decree in any 
way. Ordered, that the appeal is dismissed, and the principal sucl- 
der ameen’s decree confirmed. The respondents, who have appeared 
by vakeel, without being summoned, must pay any costs they have 
incuiTed in so doing themselves. 
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PfiESENT: R. J. LOUGHNAN, Esq., Judge. 

The Tth May 1850. 

*No. 4. 

Appeal from a decision passed hy Mr. E. DaCosta, Principal Sadder 
Ameen, passed on the 29th Z>ec<*mier '18-18. 

Shoojaet Alii, (Defendant,) Appellant, 
versus 

Seeta Ram, (Plmntiff,) Respondent 

This suit was instituted to recover the sum of rupees 531-13-6, 
balance due on a bond, with the collateral security of certain lands. 
The defence .set up was that defendant, so far from borrowing the 
money, Sicca rupees 300, mentioned in the bond, and giving the said 
bond, was perfectly ignorant of the person, name, and residence of 
the plaintilf, who was indeed an imaginary person ; the real plaintiff 
being one Koon ja Bhugut, who, aided by his partner Chummun, both 
tenants of the lands mentioned in the bond, wished to defraud the 
j)arties, who had purchased them from defendant, of the rents, which 
they pretended to have been paying to the pretended plaintiff in this 
case. Plaintiff endeavoured to rebut the statement as to their 
wish to defraud the so-called purchasers of the lands, by sa;ying 
that those parties were the wives of defendant and only ficti- 
tious purchasers. After the examination of the witnesses of plain- 
tiff, among whom was included Koonja Bhugut, and whom the 
two witnesses to the bond stated to be the broker or procurer of the 
loan, the defendant moved the court for the citation of the plain- 
tiff in order that his identity might be enquired into by a ^tition, 
the prayer of which, however, was not granted. In this petition he 
mentioned that he knew of but one man nampd Seeta Ram of the 
Ondhea Koormce tribe, who resided in Noncola, the pl^e of resi- 
dence of plaintiff mentioned in the bond and in the plaint, and he 
was a pauper utterly without the means of lending such a sum of 
money. This petition was not attended to, and the principal sudder 
ameen decreed in favor of the plaintiff. 

In the appeal, the defendant repeated the pleas of his answer, and 
stated in substance the same thing as in the above petition, and 
urged that, if the principal sudder ameen ha(( attended to ^e prayer 
of that petition, the enquiry would have shown that Koonja Bhugut 
was the real plaintiff; secondly, that even the witnesses, being the 
partners of Koonja Bhugut, and having an interest in forswearing 
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themselves, prove their depositions the forgery of the deed and the 
institution of the suit in the name of a person now existent, by Koonja 
Bhngut 

Alter a vakalutnamah hod been put into court on the part of 
respondent on the Idth March 1849, viz., on the 11th of July 1849, 
a baznamah was tendered on the part of the appellant, on the ground, 
alleged in the body of it, of an amicable arrangement with tlie 
respondent, as shown in a razeenamah safeenam^ put in by two 
new vakeels on the same day under a vakalutnamah of the same date. 
The whole of these proceedings were denounced as a fraud in a peti- 
tion presented by the vakeels already appointed on the part of the 
respondent on the 15th March, and a person calling himself Seeta 
Bam, the plaintiff in the cause, in attendance in tliis court, when 
interrogatories were put to the parties and their vakeels with a view 
of investigating this extraordinary affair on the day, viz., 26th July, 
on which the ]^)etition was presented. The other so-called Seeta 
Ram was also produced at the requisition of the court the next day 
by the vakeels, Ajoodheea Pershad and Ram Lall, acting under the 
second vakalhtnamah. This man, who gave his name Seeta Ram, 
son of Domun, inhabitant of Nongola, at once denied the vakeels, and 
disclaimed the suit and the razeenamah. The vakeels, Ajoodhea 
Pershad and Ram Lall, admit that they omitted to ascertain from the 
papers of the case, before they undertook to act for him in giving 
in the razeenamal), whether he was already represented or not — 
Ajoodhea Pershad admitting besides that his client told him he had 
before instructed his agent Koonja Bhugut to appoint vakeels for him. 
Shoojaet Ali, the appellant, himself declared this Seeta Ram to be the 
plaintiff, notwithstanding hiS disclaiming the decree, and saw that 
he had arranged with him by carrying 3(^ rupees of the amount of 
the decree to the credit of loans Ibr which the said Seeta Ram was 
indebted to him, taken partly before, partly after the institution of 
the suit, and that Seeta Ram remitted the remamder, but still he 
maintained that the suit had been instituted through the frandu- 
lency of Koonja Bhugut Deodar Alii and Hurhungee Lall, appointed 
vakeels on the part of the respondent, on 15th March, positively 
identified the other person, calling liimscif Seeta Ram, with the person 
who harl instituted the suit through them as his pleaders. Deedar 
Ali said that he was introduced to him by Koonja Bhugut, and 
mentioned his intemion of appointing him his pleader, but did 
not ngn or acknowledge the vakalutnamah in his presence, 
Koonja Bhnggut having given it to him, Deedar Ali; that, 
however, he, weta Ram, aforesaid, sometimes accompanied Koonja 
Bhugut, who conducted the suit, and after its insitution ho himself 
advanced ^penses for iwrying it on, and a further reason why he, 
Deedar Ali, did not think the suit otherwise than really instituted 
by Seeta Ram himself on his own account was, that he had long 
known Koonja Bhugut, who introduced him os a man of probity 
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ami respectable character. Hurhnngee Lall’s statement agrees with 
this iu the main, bat shows still more that Koonja took the principal 
part in carrying through the cause in the court of the principal sad- 
der ameen. 

Tho person whom they call their client, and the plaintiff in the 
cause gave his name Seeta Ram, son of Hunooman, and his place of 
residence Porsa. He asserts that he was the lender of the money, 
and that Shoojaet Ali, the appellant, put Nongola as his place of 
residence in the bond, notwithstanding his remonstrating, because 
though he had dealings there he was not resident of that place. 

It was so evident that Seeta Ram, son of Domun, had no concern 
whatever with the transaction before it came before the court of ap- 
peal, but had been hired to personate the respondent, and so fraudu- 
lently destroy the effect of the decree, that, without going further into 
the merits of the case between the other ostensible respondent and the 
appellant, I thought it right to notify the attempted fraud to the 
magistrate in order that Seeta Ram, son of Domun, his two vakeels, 
and the appellant, might first be put on their trial in the criminal 
court. 

Still though the case might have proceeded on the disavowal of 
the razeenamah being made, it was thought expedient to suspend 
tho proceedings in case any new facts might be elicited by the in- 
vestigation in the criminal court. 

There the magistrate having, in his order convicting Shoojaet 
Ali of fraud, expressed doubts as to the ostensible plaintiff being 
really the person he represented himself to be, and having indeed 
put that person on his trial imdcr the name of Sheochum fur a 
fraud, and convicted him of that offence in having personated 
Seeta Ram plaintiff, a person not in existence, upon the appeal of 
Shoojaet Ali to the Sudder Nizamut Adawlut, that Court has 
directed, in its resolution of the 19th February 1850, that the present 
appeal should be investigated, especially as to the fact of there 
being any real Seeta Ram, who was the plaintiff. The facts which the 
above order no less than the questions raised by the appellant defen- 
dant’s pleadings, made it requisite that respondent should prove, and 
which were notified to him in the proceeding of ^his court, recorded in 
conformity to Section 10, Regulation XX VL 1814, were these: that 
appellant executed the tumussook given in on the part of tho plaintiff 
in favor of, and having borrowed the money from respondent, 
Seeta Ram, son of Hunooman; and that he (respondent) really 
instituted the suit. The appellant undertook to prove the con- 
trary, and particularly that no such person as Seeta Ram was 
plaintiff. 

The question whether this is a suit brought under a fictitious 
nsme hinges mainl;^ on the question of the so-called plaintiff’s 
name, viz. whether it is Sheochum, as the appellant by his wit- 
nesses in this court has endeavoured to establish, or Seeta Bam, as the 
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individual himself alleges, and endeavours to prove by tlie evidence 
of the witnesses to the bond. Appellant has indeed . adduced other 
evidence of witnesses to show that Koonja Bhugut himself insti- 
tuted and carried the suit through the court of the principal sudder 
ameen, having been heard to threaten such proceedings. Respon- 
dent, however, has not adduced any evidence specially, that is, solely 
to the fact that he instituted the suit 

I cannot believe any of the appellant’s witnesses. Their statements 
are for the most part improbable and, inconsistent, and though from 
the vague terms used they might be supposed at first to be state- 
ments of their own knowledge, or of what they actually witnessed, 
yet they were found to be for the most part nothing W hearsay, 
when put to the test of a strict cross-questioning. In short, the 
witnesses who made them were just of that stamp, which might be 
expected to be brouglit into court by a man who, as the appellant 
has done, has contradicted himself at every turn throughout the 
case, and who, it is quite clear, endeavoured to nullify the decree by 
getting a pCx^son whom he well knew not to be the plaintiff to per- 
sonate him in the appellate court. 

I proceed to examine the evidence adduced both in the lower 
and in this court by the respondent. In the lower court, but two out 
of the six subscribing witnesses of the bond were brought forward, 
viz., Sohun Kulwar and Chummun. These, although they of course 
had not identified the plaintiff as the lender, were not again called 
in this court. Tarachund and Shunker, two others of the subscrib- 
ing witnesses, were brought forward, and their evidence had it 
stood alone might have been considered sufficient to establish the 
facts of the person personating the respondent being the lender of 
rupees 300 , upon a bond executed by Shoojaet Ali, and being call- 
ed Seeta Ram, though not of his being resident, at the time, of Non- 
gola, although Tarachund says he was, though resident of Pursa, 
then living at Koonja Bhugut’s dookan. However, tlic evidence of 
the two already examined in the lower court ought also to have 
been taken in the appeal court, because they stated that they were 
well acquainted with the lender. One of them, viz., Sohun, is the 
same who signed plaintiff’s name on the vakalutnainah in the prin- 
cipal sudder ameen’s court and witnessed tliat document ; there 
may have been a reason for these Avitnesses not being brought for- 
ward again ; they had spoken falsely on solemn declaration, in 
stating that they knew the lender to have been a permanent resi- 
dent of Nongola, at the time the money was lent to the defendant, 
and this, considering the nature of defendant’s pleas, was a material 
point Sohun, it was perhaps apprehended, might have been ques- 
tioned as to the reason for his signing plaintiff’s name Seeta Ram 
to the vakalutnamah, when be could have signed fur himself as he 
did upon the irakalutnamah presented in the appeal court Further, 

I find that this Sohun’s signatures upon his deposition and on llie 
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vakalatnamah do not corrospond with that on the bond. Chum- 
mnn, the second witness, is illiterate, and Ins signature was written 
by a person neither a subscribing witness, nor the writer of the 
bond, and he was the partner of Koonja Bhugut j moreover, Koonja 
Bhu^t himself was called in the lower court as a witness to the 
whole transaction, though he did not subscribe the bond as a wit- 
ness, and he is described by the others as the person on whose 
assurance plaintiff advanced the money at his dookan in Nongola. 

From the false statements of these witnesses then, from iJio 
plaintiff not having been, as fie admits he was not, a resident of 
Nongola at the date of the bond, from the vakalutnamah in the 
principal sudder ameen’s court not having been signed by his own 
hand, and having been taken to the vakeels by Koonja Bhugut as 
they admit, I come to the conclusion, upon strong presumption, 
first, that the bond was a forgery and the name of Secta Bam used as 
a precaution bjr Koonja Bhugut; secondly, that he and not Seeta Bam 
was the real institutor of the suit tJnder tliesc circumstances 
aldiough had the case not been necessarily tried on its merits before 
the above conclusion could be come to, the plaintiff should have 
been nonsuited under the Circular Order of the 29th July 1809, 
yet such having been the case, 1 decree this appeal, and, reversing 
the decision of the principal sudder ameen, dismiss the suit, award- 
ing to appellant costs in both courts from the respondent All the 
viueels engaged in this scandalous case will be called to account 
for their share in it 


The Uxn May 1850. 

No. 175. 

Appeal from a decision passed by Sujjad Alii Khan, Moonsiff of the 
Western Division, on the 29tA June 1849. 

Munnee Lall, (Plaintiff,) Appellant, 
versus 

Jugroop Singh, Unmol Singh, Audit Singh, Gunesh Singh, 
Nirban Singh, Badha Singh, Bhyro Singh, Juttor Singli, 
Byjoo Singh, Namedharee Singh, Chuttcr Singh, Jeo Narain 
Singh, A^nl Singh, Shambeharee Singh, Chnndoo Singh, 
Cheetoo Singh, Temun Singh, and Parusnath, (Defendants,) 
Bespondents. 

Balmakoond and Purmanund, tliird parties. 

The appellant instituted this suit to obtain the value of the pro- 
duce of certain fruit-bearing trees, said to be included in the limits 
of some lands named ayma Nuseerpoora, of which he holds a 6 
annas share under leases from Cheetoo Singh and Nirban Singh, 
respondents. 
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Jugroop Singli, Audit Singh, Gnnesli, Singh, and Farudnatii 
defenoanti^ answered that {daintiff had no right by reason of tlie 
occupancy to collect the assets of the said lands; secondly, that the 
trees produced nothmg in the year in question. Byjoo Singh and others 
of the defendants, besides the above pleas, urged a third, viz., that the 
jamun tree is not upon these lands but on those in the occupant of 
the third parties. The suit was dismissed simply on the proof of the 
first pica afforded in the suit decreed in favor of the defendants, 
Jugroop Singh, Audit Singh, Gunesh Singh, and Parusnath, which 
decree nas been this day reversed in appem No. 180. The first plea 
thus falls to ground. With regard to the ether two pleas, the 
second is unsupported by any evidence, and the estimated pro* 
duce is proved by the witnesses and accounts brought forward 
by the appellant in the lower court With respect to the jamun tree, 
its situation does not appear to me to have been defined by the 
plaintiff, so that it is impossible to make a decision as to whether 
the produce is ^joyed by the plaintiff or by the objecting parties. 
Deducting therefore the sum claimed on this account, viz., rupees 
and reversing the decision of the moonsiff, I pass a decree for 
the remainder of the claim, viz., rupees 56-13-5, witii interest to this 
date, amounting to rupees 16-6-3, total 70-3-8, with further in- 
terest to date of (layment, and with costs in both courts, with interest 
thereon payable by the respondents. 

Toe 14th May 1850. 

Na 176. 

Appeal from a decision passed by Syud Sujjad Alii Khan, Moonsiff 
of Ike Western Division, on Ike 29tk June 1849 . 

Mimnee Lall, (Plaintiff,) Appellant, 
versus 

Jugroop Singh, (Defendant,) Respondent 

Suit laid at 44 rupees, 14 annas, 11 pie, for arrears of rent of 
1255 F. 

The defendant miswered Uiat plaintiff was not in possession of 
tlio land of which he claimed rent, and referred to the suit by himself 
and others to annul a decree for rent, which has been this day dis- 
posed of in appeal No. 180, by the dismissal of the same. The 
moonsiff disn^sed appellant’s suit, on the grounds on which he had 
decreed respemdeot’s suit The matter of the answer not being esta- 
blished bj any proof, appellant is enlRled to a decree. The moonnff’s 
dedsion is therefore revmeed, and the appeal and suit of appdiant 
(plaintiff) decreed, witii costs in both courts, and it is orders that 
respondent pay to appellant tlie sum claimed, vias., rupees 44-14-11, 
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interest at 12 per cent, on tlie principal sum of the arrear, viz., rupees 
10-11-6, altogetlier rupees 55-10-5, with further interest from this 
date to the date of payment, besides costs of both courts, with interest 
to the same date. 


The Uth May 1850. 

No. 177. 

Appeal from a deemon pasted by^Spud Svjjad Alii Khan, Moonsiffofthe 
Western Division, on the 29tkJune 1849. 

Munnce Lall, (Plaintiff,) Appellant, 
versus 

Boodhun, (Defendant,) Respondent 

The grounds of this appeal are similar to those in the pre- 
ceding number. The defendant, however, besides denjnng the 
right of Munnee Lall to collect the rent of the lands, denied his own 
cultivation of them. The moonsiff dismissed the suit for reasons 
which have been pronounced insufficient in tlio appeal No 180, this 
day decided, and tne evidence exhibited in the lower court establishes 
the fact of the rent claimed being due from the defendant I there- 
fore reverse the moonsiff’s decision, and decree the claim, viz., ni- 
pees 7-1-4, with interest on the principal to the present date, viz., 
1-8-9, altogether rupees 8-10-1, besides fiirther interest on the 
whole to the date of payment, and the costs, with interest thereon 
to the same date. 


Tub Uth May 1850. 

No. 178. 

Appeal from a decision passed by Spud Sujyad Alii Khan, Moonnff of the 
Western Division, on the 29 fh June 1849. 

Munnee Lall, (Plaintiff,) Appelant, 
versus 

Byjoo Singh and others, (Defendants,) Respondents. 

Appellant instituted this suit for the recovery of arrears of 
rent of 1255 F., of the same sham of lands as he claimed in the 
preceding suits. No. 177, &c., this day decided in appeal The an- 
swer, however, of defendants was simply this, that they held no lai^ 
in cultivation belonj^ng to the estate in questitm, and that tiha 
plaintiff instituted t& suit memiy to annoy themi, because, being 
cited by him to witness on his side, they had stated what was 
iavoraW to the opposite side in the suit iq>pealed at No. 175. 

27 
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The moonsiff dismissed this suit for the same reuons as the others, 
although plaintiff had adduced the evidence of Dur^e Lall put- 
waree and Udheen Singh, both his servants, who declared that 
defendants cultivated the lands and supported plaintiff’s statement 
as to the amount of the rent Respondents have caused two wit- 
nesses to be examined in this court, who declared that they 
(respondents) did not cultivate any land, and were subjected to the 
annoyance of this suit for the reasons stated by them in their 
answer. 

I do not consider this evidence to be believed, and considering 
the claim made out, I therefore decree the appeal. It is therefore 
ordered, that the suit be decreed, and respondents pay to appellants 
the sum of rupees 6-12, with interest at 12 per cent on the prin- 
cipal sum due to this date, amounting to rupees 1-7-6, altogether 
rupees 8-3-6, with further interest on the whole to Ihe date of pay- 
ment, besides costs in both courts, with interest on the same. 


Thk 14th May 1850. 

No. 179. 

Appeal from a decision passed by Sytid Sujjad Alii Khant Moonsif of 
the Western Division, 29th June 1849 . 

Munnee Lall, (Plaintiff,) Appellant, 
eersus 

Beharee Muhto, (Defendant,) Respondent. 

This suit is similar to the other appealed in the preceding 
numbers. The defendant, besides denying the right of the plaintiff 
to collect the rent of the lands, denies that he is a cultivator of any 
part of them, saying that Goordyal Euhar cultivates 1 bcegah 14 
cottahs at 2 rupees, paying the rent to Parusnath. The moonsiff dis- 
missed the suit for the reasons mentioned in the other appeals. The 
evidence of Durgae ^and Udheen Singh, the farm servants of plaintiff, 
proves that defendant cultivated 5 beegahs, the estimated produce of 
which, according to an account rendered by Durgae Lall, who is 
putwaree, amounted to rupees 15-2-4. 

The respondent did not reply to the appeal 

The reasons for which the moonsiff dismissed the suit being iu- 
sufiEicient, and the claim being proved by the evidence on the 
part of the jplaintiff, the. decision of the moonsiff is reversed, 
and the suit (Weed, viz., for rupees 15-2-4, and interest, amonnting 
to 3-9 to the present date, altogether rupees 18-11-4, with farther 
interest on the whole to the day of payment, and costs, with interest 
on the same in both courts. 
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The 14th May 1850. 

No. 180. 

Appeal from a decision passed by the Moons^ of the Western Division^ 
Syud Sujjad AUi Khan, on the 29th June 1849. 

Munneo Lall, (Defendant,) Appellant, 
versus 

Jugroop Sbgh and others, (Plaintiffs,) Respondents. 

Suit to annul a decree passed in the same jurisdiction on the 3rd 
February 1847, in favor of defendant, as being collusive and operat- 
ing to the injury of plaintiff’s rights, laid at rupees 3-4-3. 

in the suit in which the decree in question was passed, the plain- 
tiff, defendant in this case, claimed rent from Radee Gop and otliers, 
cultivators of lands, which he alleged were in his possession under a 
farming lease granted to him in 1253 F. by Chetoo Singh. 

The plaintiffs in this suit allege that they were in possession of the 
lands under a lease of prior date, viz., of 1242 F., and that the de- 
fendant, having caused theGops to give a collusive assent to his claim, 
obtained a decree with a view to establish his possession. The plain- 
tiffs therefore sued to have the decree cancelled under Construction 
No. 744. The 6rst point then for plaintiffs to establish is that of their 
possession ; the second that the suit was collusive on the part of the 
defendants in that suit as well as of the plaintiffs ; and thirdly, that 
the moonsiff could consistently with the regulations and rules of 
practice cancel his own decree, all which the defendant denied. The 
substance of the grounds of the moonsiff’s decision is this. It ap- 
pears from the proceeding of the deputy collector engaged in making 
a settlement of this mehal, that Chetoo Singh had granted a lease 
(kutkeena) to certain parties among whom are the plaintiffs, and from 
a decision of the revenue court, that when Shahid Hossein sued for 
rent as Munnee Lall now does, and the present plaintiffs with Nir- 
ban Singh opposed his claim, on the ground that they held the pro- 
perty of Chetoo Singh, under a kutkeena of prior date, the deputy 
collector struck the suit off the file and referred Shaliid Hossem to 
a suit in the civil court to establish his right. The papers of the case 
also show that tlie mortgage of this kutkeena lias not been paid off. 
Munnee Lall defendant’s lease is tlierefore a fit subject of investiga- 
tion in the civil court, and the collusion of the defendants to his suit, 
who are his dependants, is improper, and a decree based on such 
collusion cannot be enforced ana ought to be annulled. ^ 

In answer, the respondents contend that as Chetoo Singh was not 
in possession at the time he is said to have granted the lease in 1253, 
that lease, if genuine, is void, and that the Gops, who are the depen^ 
dants of the appellant, have no concern in the lands, and it is there- 
fore evident that their confession of judgment was collusive, and 
appellant’s claim futile. 



36 


ZILLAil PATNA. 


They caused three vritnessel to be examined in tiiis court, who 
declare that they are cultivators in occupancy of portions of tlie 
lands included in the lease pleaded by appellants; that they pay 
rent to Pamsnath, respondent, and not to appellants, and that the 
Gops, defendants, against whom the decree in debate was passed, are 
not cnltivators, but as they hear, debtors of appellant. Respondents 
have not exhibited their alleged lease of 13th Poos 1242. That 
document was exliibited on the trial of the suit already mentioned 
as decided, on the 23rd September 1 847, in favor of appellant, by 
one Girdharee Lall, who opposed his claim as a third party. He 
was not among the parties in whose favor that lease was granted, 
and Nirban Singh, already mentioned, explained the reason of its 
being in his hands. It was agreed, he says, that the document, after 
having been used in the oflBce of the collector, should be given up to 
this man. By the plaint it appears he was a Lala, or Kaitli, in the 
service of Chetoo Singh ; and it is said in the plaint that Chetoo Sin^h, 
having required possession of half the lands leased in 1242, under 
agreement with the lessees, gave one-fourth of it to this Girdharee 
Lall in remuneration for his services, yet he is not among the plain- 
tiffs in this case. 

On the side of appellants, Radha Singh, son of Nirban Singh, already 
mentioned, gave evidence that ho, as well as Jugroop Singh, Adit 
Singh,and Gtinesh Singh,respondents,for whom he affixed their names, 
witnessed the deed of lease executed in favor of appellant by Chetoo 
Singh, in 1253 P., and wrote an endorsement on the back of the deed 
of lease of 1235 F. (which document was put in by appellant in the 
lower court) by desire of his father, Nirban Singh, and the above 
named respomlents, who were the lessees or heirs of the lessees, in 
acknowledgment of the receipt of the advance of rupees 350, and 
that the said deed of lease, so endorsed, was in his presence iturren- 
dered to the new lessee, the appellant. 

The whole of respondents’ case rests on the evidence of the three 
witnesses for the collector’s suit, and the settlement mentioned in the 
moonsiff’s decree were both prior to the alleged lease of 1253, and 
they cannot prove the existence of respondents’ rights up to tliis 
time. The evidence of their witnesses only goes to prove the pos- 
session of Pamsnath, whose right is limited according to the plaint 
to a three annas share, out of eight annas, and the tact of the Gops 
having no lands in their cultivation. Evidence of witnesses unsup- 
ported by other evidence is at all times to be received with caution. 
In this case their statements are of that character, which at once 
gives rise to a suspicion that Uioy have learned a lesson. They 
state a great number of facts, all that res^ndents are required to 
prove, but every thing in addition to what has been given above as 
the sum of their evidence turns out on cross-examination to be 
hearsay. In short I have great doubts whether they even are, what 
they all^e themselves to be, cultivators. If they were in tlie habit 
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of paying rent to Parusnath as cullivators^ surely this fact might 
have been proved by the papers of a putwaree and by receipts. If, 
moreover, respondents had been in possession of half the estate, 
surely more evidence, documentary as well as that of witnesses, 
might have been exhibited besides the statements of three cultiva- 
tors of small portions of land. Moreover the circumstance of 
appellant having got a decree before the institution of this suit 
against Chetoo Singh, himself as a cultivator of another portion of 
the same lands, in a suit fully contested, is an argument strongly in 
favor of the right of the appellant founded on possession and of the 
bond, fide nature of his claim in this case too. 

Not being satisfied with the evidence adduced by respondents, I 
consider that the decree of the moonsiff was passed on insufficient 
grounds. I therefore decree the appeal, with all costs in both courts, 
along with interest to date of satisfaction, payable by respondents to 
appellant, and, reversing the decision of the moonsiff, dismiss the 
suit of the plaintiffs. 


The 14tii May 1850. 

No; 181. 

Appeal from a decision passed by the Moonsiff of the Western Division, 

' Syud Svjjad Alii Khan^ on the 29M June 1849. 

Munnee Lall, (Defendant,) Appellant, 
versus 

Jugroop Singh and others, (Plaintiffs,) Respondents. 

Suit to annul a decree passed on the same date, viz., 3rd Feb- 
ruary 1847, as that sought to be annulled in the suit appealed in 
No. 180, just decided, in favor also of the defendant against Dhoo- 
paree Pasban, Tirbhooiui, Chundoo Singh, and NemdWee Singh, 
suit laid at rupees 2-6-3. 

In this case the grounds of suit and defence are the same as in 
the preceding case, but no witnesses were heard or proof of other 
kind put in on the side of respondents, further than those which are 
notice in that case. The defendants, who are»said to be in collusion 
with appellant in the suit, the decision of which is in question in this 
suit, are not named by the witnesses examined in the other cause. 
There is therefore less proof in this case even than in the other. I 
therefore reverse the inoonsifTs decision, and decree this appeal, with 
all costs in both courts, together with interest payable up to date of 
satisfaction by respondents to appellants. The suit of the plaintiffs 
is dismissed. 
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The 14th Mat 1850. 

Na 182. 

Appeal from a deeirion of Spud Sujjad Alii Khan, Moontiff of the 

Wettem Division, on the 29th June 1849. 

Munnee Lall, (Plaintiff,) Appellant, 
versus 

Audit Singh, Bhyro Singh, and Jutta Singh,(Defcndant8,) 
Respondents. 

Suit for the rent of land, laid at rupees 41-8-3, on the same 
grounds as In the suits appealed in Nos. 175 to 179. The pleas of 
the defendant are the same as in No. 176, viz., that plaintiff had no 
right to collect rent on these lands. The inoonsiff dismissed the 
suit, on the ground of the proof of that plea, as set forth in his deci- 
sion, which, was this day reversed in appeal No. 180. His decision 
is therefore ireversed, and a decree is passed in favor of the appel- 
lant for the amount claimed, vii, rupees 41-8-3, and interest, 
amounting to 10-12, to this date, total rupees 52-4-3, with further 
interest on this sum to tlic date of payment, besides costs in both 
courts, with interest thereon, payable by respondents. 

The l4Tn May 1850. 

No. 185. 

Appeal from a decision passed bp Spiid Sujjad Alii, Moonsiff of the, 

Western Division, on the 29th June 1849. 

Munnee Lall, (Plaintiff,) Appellant, 
versus 

Ghinesh Singh, (Defendant,) Respondent. 

The pleas and reasons of the decision are the same in this case 
as in the preceding. Reversing the decision therefore, I pass a 
decree for the amount claimed, rupees 42-15-8, with interest to this 
date, amounting to rupees 10-7, total 56-6-8, with further interest on 
this sum to date of payment, besides costs in both courts, with inter- 
est thereon payable by the respondent to the appellant 

The 14tu Mat 1850. 

No. 184. 

Appeal from a decision of Spud Sujjad Alii Khan, Moonsiff of the 

Western Divuion, on the 29th June 1849. 

Munnee Lall, (Plaintiff,) Appellant, 
versus 

Jugyoop Singh, (Defendant,) Respondent 

This is a suit by the same party agunst the same as in appeal 
No. 176, the claim being for rent of the same land, on account of a 
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^fferent ^ear, viz. 1254. For the same reasons as in that case, the 
decision is reversed, and decree is passed for the sum claimed, viz., 
rupees 27-4, with interest amountmg to this day to rupees 7-4-6, 
total rupees 34-8-6, with further interest on this sum to the date 
of payment, and costs in both courts, with interest thereon, payable 
by respondent. 


The 14th May 1850. 
i^o. 185. 

Appeal from a deeiiion passed by Syud Sujjad Alii Khan, Moonsiff 
of the fTestem Division, on the 29th June 1849 . 

Munqi^ Lall, (Plaintiff,) Appellant, 
versus < 

Guncsh Singh, (Defendant,) Respondent 

Suit between the same parties as in No. 183, dismissed on the 
same grounds, the pleas being similar,;; Therefore, it is ordered, that 
the moonsiff’s decision be reversed, and a decree be passed for the 
sum claimed, viz,, rupees 28-2, with interest rupees 9-3, total 
37-5, witli further interest on this sum to-date of payment, and 
costs of both courts, with interest thereon, payable by respondent. 


The 14th May 1850. 

No. 186. 

Appeal from a decision passed by Syud Suyad Alii Khan, Moonsiff of 
the Western Division, on the 29 th June 1849 . 

Munnee Lall, (Plsuntiff,) Appellant, 

• versus 

Adit Singh, (Defendant,) Respondent 

The grounds of action are similar, the parties the same as in 
No. 182, and the grounds of dismissal of the suit are the same. It 
is therefore ordered, for the same reasons, that the moonsiff’s decision 
in this case be reversed, and a decree be passed for the amount 
claimed, viz., rupees 26-7-2, with interest amounting, to this date, 
to rupees 9-2-6, total 35<?9-6, with further interest to date of pay- 
ment, and costs in both courts, with interest thereon, payable by 
respondent 
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The 15th Mat 1850. 

Na 187. 

Appeal from a deemon patted by Syud Sajjad Alii Khan, Moontiff of the 
Weetem Bmtion, on the 29th June 1849. 

Munnee Lall and Gokool Chond, (Plaintifis,) Appellants, 

tertut 

Nirban Singh, Jugroop Singh, Gunesh, Singh, Adit Singh, and Chctoo 
Singh, (Defendants,) Respondents. 

In this case appellants claimed the amount of a tumusook exe- 
cuted in favor of their father, Dhurum Singh, foir the amount of a 
tunkWah for rents of 1242 and 1243 F., which the defendant 
Chetoo Singh granted, and the other defendants accepted, by 
those defendants. They stated that the said defendants, being 
unable to take up the tunkhwah by payment of the amount, 
gave their bond for it, and received the tonkhwah, and that 
they had paid only the sum’ of rupees 53. The amount of the 
tonkhwah for each year was rupees 48, or Sicca rupees 96, for 
the two years, for which sum the bond was executed on the 
11th Poos 1245 F. 

The answer of Gunesh Singh and Adit Singh, in the purport 
of which Jugroop Singh appears .to have subsequently concurred 
by a petition presented by him for all three, was this. The^ 
never executed any such bond: Chetoo Singh being only enti- 
tled to receive rupees 21 annually of the rents, accor^g to 
the lease of his rights which he had grant^ on 13th Poos 1242, 
they could not have accepted his draft <(tunkhwah) on them for 
rupees 48. The suit is instigated by Munnee Loll,. with a view of 
establishing his right under we pretended lease of Chetoo Singh, in 
his favor, nearing date in 1253 F., which lease is void in view of 
theirs of a prior date. The appellants adduced evidence to the 
execution of the tumusook, l^ut the moonsiff, deepiing the exist- 
ence of the lease of the 13th Poos 1242 proved by the scttlemept 
roobakaree, and the summaty decision of the collector, d i smissing 
the suit of Shahid Hosein against Chetoo Singh, referred to in his 
decision in case Na 355« reverted in appeal m. 180,^ yesterday, 
dismissed this claim. 

The abovementaoned settlement and summary decision, it appears, 
were deemed in that appeal no proof of the exii^tence of tW 
lease of 1242. The- dmendants did not produce the deed of 
lease, much less did they bring forward any proof besides those 
noticed above to establish its existence.. On the oUier hand, 
the execution of the bond is established by the evidence of l^e 
bond and of two of the witnesses, whose names are subscribed 
in the margin of it, and the appeUants* chum is clearly made put 
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against Jugroop Singh, Qunesh Singh, Adit Singh, and Nirban Singh, 
respondents. Nirban Singh, who did not answer on the trial 
of the case in the lower court, pleads here that he is reader 
to pay his fourth share; but this is inadmissible, as there is 
no condition in the bond specifying a limited responsibility in 
respect to any of those who joined in executing it. Chetoo 
Singh, however, having admitted the truth of plaintiffs’ statement 
in regard to the tunhhwahs, is clearly not liable either for the 
clmm or any of the costs of the suit On these grounds, I decree 
this appeal, and, reversing thd decision of the moonsifij decree the 
payment to appellants from Nirban Singh, Jugroop Singh, Gunesh 
Singh, and Adit Singh, respondents, of the amount churned, viz.. 
Company’s rupees’’ 148-4-3, with interest to this date, amounting 
to rupees 23-7-5, total rupees 171-11-8, with further interest on 
the above total sum, to the date of paymept, besides costs in both 
courts, and interest thereon also to the day of payment. Chetoo 
Singh will receive his coats in the lower court from the appellants, 
with interest to the day of payment. 


The ISth May 1850 . 

No. 102. 

Appeal from a decision passed by Syud Sajjad Alii Khan, Moonsiff of the 
Western Division, on the 19</t Aptil 1849. 

Ram Tahul Singh, (Defendant,) Appellant, 
versus 

hlohun Lall, (Plaintiff,) Respondent 

RESPONDEN’f instituted this suit to obtain arrears of rents of 
inouzah Ilurreehurpore Tingurela, on account of 1245, 1246, and 
1247 F., due on land in the cultivation of appellant; laying his 
daim at rupees 62-15-1, and the moonsiff decreed it without 
enquiry into the pleas of the appellant, on the ground that his 
answer could not be received conformably to Construction Na 375, 
and the precedent of a decision in tlie principal sodder ameen’s court 
of the 10th January 1849, because it had been filed after plaintiff’s 
proofs had been given into court, and not only had defendant not 
exhibited proof of the reason assigned by him for not having answer- 
ed in time, viz., his absence from his home at the time we notice 
was taken there, but it had been proved that he actually received 
the notice, and acknowledged the receipt of it then and there. 

In appeal, it is contend^ that his signature on the notice not being 
in his handwriting is a forgery; seconfiv, that the witnesses of plain- 
tiff not having been all examined at the date of the filing of his answer, 
it was competent to defendant to file his answer then, and moreover 
it M'as received, and a reply to it taken by the moonsiff from the 

28 
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plaintifF^ and therefore it was incumbent on the moonsiff tp enquire 
into the particulars stated in his answer before deciding the case. 

It is true, that the receipt of the notice is not signed in the hand- 
writing ‘ of the appellant^ but neither are the two instruments by 
which he empowered his vakeels in the lower court so signed by him, 
by which it appears that he could not sign his own name. His plea, 
that his answer was filed before the completion of the depositions of 
plaintifPs witnesses appears on reference to the dates upon those de- 
positi5ns, to be false. It appears, however, that the moonsiff not only 
called on the vakeels of the defendant, after the completion of the 
proofs of the plaintiff, to file an answer to the plaint within two days, 
which they did, but, receiving it without question, called on the plain- 
tiff to reply to it This, though not a reason for the investigation of 
the pleas in the answer, is a reason and a strong one for deeming the 
proceedings of the moonsiff irregular, and the decision faulty. The 
proper order on the answer of the defendant filed on the 20th Novem- 
ber, if it stated any sufficient cause , which put it out of defendant's 
power to answer before, was . that he ought to exhibit proof of such 
cause by a certain day, when it would be determined whether the 
remainder of tlje pldas, in his answer, could legally be enquired into 
or not. The moonsiff, by his order calling on the plaintiff to reply 
to the answer, caused the defendant to suppose that there was no 
necessity for him to exhibit proof of the cause of delay, and then 
determined that the answer could not be considered, because lie liad 
failed to exhibit such proof. The appeal is decreed, and the case re- 
manded to the moonsiff’s court, to be tried again after the moonsiff 
shall have passed a proper order on the answer of defendants, consi- 
dering it in the light of an application for permission to plead on special 
grounds tliough tlie period allowed by law had elapsed. The value 
of the stamp used in the" petition of appeal will be i;^funded, and the 
moonsiff will pass such orderis as may appear just and proper in re- 
gard to the other expenses of this appeal, when deciding the case 
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Present: G. C. CHEAP, Esq., Judqe. 

The 9th Mat 1850. 

No. 32 of 1847. 

Appeal from the dedaion of Mouhee Abdool TJllee, Principal Sadder 
Ameen, dated the 29th November 1847. 

Mahomed Roostum, for himself and as guardian of Mahomed 
Nussil, a minor, (Defendant,) Appellant, 
versus 

Rooder Chunder Moitree, after his death, Brindabullce Dibea, 
his wife, (Plaintiff^) Respondent. 

Frasut^ol>nessa, Refat-ool-nessa, Pakiz>ool>ncssa, Meher-ool-nessa, 

Munib-ool-ncssa, and Arman Kbatoon, widow of Mahomed Rufeek, 

Objectors. 

This was a suit to recover possession of one and a half anna share 
of kismut Seernce-bashdca, mortgaged to the plaintiff Roodur 
Chunder Moitree, under a kut-kubala, or deed of conditional sale, 
dated 17th Assar 1250 B. S., and which, after notice of foreclosure, 
had become absolute. The suit was laid at 1000 rupees, the selling 
price the land, and 100 rupees tor mesne profits, tot^ 1100 ru- 
pees, and the principal sudder ameen, holding the execution of the 
hut by the defendants, Mahomed Yaseen and Roostum, fully prov- 
ed, and that they were entitled to a 1 anna, 6 gundahs, 2 cowrees, 
2 hra?its share in the kismut, decreed that share in favor of 
the plaintiff, (reserving the share of PhelooMeaa^ Mahomed 
Attur, another of the brothers, and who had not joined in the 
mortgage,) he also declared the plaintiff entitled to mesne profits 
for the period he had been kept out of possession. 

Against this decision the appellants appeal, deny having given 
the respondent any hut, or that they bad any right in the property 
alleged to have been mortgaged, which had been made over by 
Mahomed |^eek, their father, % a deed of Jubba^bil-ewm, to their 
mother, A;iPin Khatoon, and who was seised thereofi They further 
averred tliisit there were three brothers and six daughters of Maho- 
med Rufeek, whose claims the principal sudder ameen had entirely 
overlooked. 
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It would appear that the names of Mahomed Rufeek and Shnfee 
were registered as joint proprietors of a four anna share in the Raj- 
shahye coUectorate on the 8th August 1821 A. D., of the iismut in 
question. No trace appears after of the name of Arman Khatoon. 
The claim set up by her, under the deed of hibba-bil-ewuz, was not so 
till after the expiration of the eight days’ notice for the hearing of 
the suit, her petition having been filed on the 31st July 1847. fiut 
no deed was then filed, or any proof of the deed offered or tendered. 
This makes the claim set up, under the alleged deed, very suspi- 
cious, and at any rate cannot avail fhe appellant Roostum, or the 
heirs of Yascen deceased, who, there can be no doubt, executed the 
kut-kubala, as fully proved by the evidence, and who, having under 
it mortgaged their rights and failed to redeem the mortgage, must 
now stand the consequences. The appeal is therefore dismissed, and 
the principal sudder amcen’s decree affirmed, all costs being made 
chargeable to the present appellants. 


The 9th May 1850. 

‘ No. 21 of 1848. 

Jppeal from the decision of Moulvee Abdool VUee, Principal Sudder 
Ameen, dated the i9tA August 1848. 

Ramnath Lahoree and Eishennath Lalioree, (Defendant,) 
Respondents, 
versus 

Eomul Kislien Ghose, (Plaintiff,) Respondent 

The respondent sued to recover possession of 58 beegahs, 10 cot- 
tahs of trial or rent-paying land, together with a tank, in q^ouzah 
Soondnrbarrea, in the seisin of the appellants, who would neither 
pay rent nor relinquish the land, and which they claimed as their 
UMrry. The usual reference was made to the collector, who re- 
ported there were only 4 beegalis registered as burmuttur in the 
mouzah, and 50 dewuttur; and the quinquennial papers, filed by the 
late zemindar in 1201 B. S., exhibited an entry to the effect that 
Byjenath ^ Lahoree (ancestors of the appellants) was wrongfully 
in possession (jubrain dukhul) ot 51 beegahs of rent-paying land. 
The respondent, or plaintiff, is a purchaser at an auction sale for 
arrears; and adverting to the above entry in the quinquennial 
papers, the princif>al sadder ameen decreed the claim, or possession. 

Against this decision the appellants appeal, pleading, inter alia, that 
as they had produced sunnuds for 101 beegahs, the respondent, as 
zendndar, could not sue ; and though all the land was not in Soon- 
durbarrea, it formed a jrortion of the aggregate amount set forth in 
the sunnuds, and that me tank they had dug for the benefit of the 
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pablic. With reference to this last plea, and adverting to tlie deci- 
sion of the Sudder in the case of HurreenarainDoss versus Bamkishen 
Baee, (Decisions for 1847, page 447) the appeal was admitted. Having 
examined the two sunnuds filed, 1 have no hesitation in samg they 
are both gross and palpable forgeries, and this whether tliey 
were given in to the collector or not They bear no mark or 
signature of any revenue oflScer, and the entry made by the zemindar 
in the quinquennial papers for 1201 B. S., refutes the idea of the 
sunnuds being recorded in 1208 B. S., as IdhUraj sunnuds, and since 
there is no trace of them, on record, in the collectorate re^sters, this 
court cannot recognize them as genuine. The tank, too, it would 
now seem, was dug by the late zemindar, and occupies only one 
beegah. Such being the case, I see no reason for disturbing the 
principal sudder ameen’s decision, which k therefore affirmed, and 
the appeal dismissed with costs. 


The ISth May 1850. , 

No, 12 of 1849. 

Appeal from the decision of Moulcee Abdool Vllee, Principal Sudder 
Ameen, dated the 20th March 1849. 

Shamasoondree Dibea, widow of "Radhagobind Chowdliroe, 
deceased, and mother and guardian of Dhumeedhur Chowdhree 
and Gopalchunder Chowdhree, minors, (Defendants,) Appellants, 

versus 

Uppuma Dibea, widow of Gooroogobind Moittre, deceased, 
(Plaintiff,) Respondent. 

The respondent claimed Company’s rupees 1558, 12 amias, under 
iin instalment bond, given to one Anund Mohun Moittre, by the de- 
fendant, and the principal sudder ameen decreed the claim, though 
there was no endorsement making over the bond to the respondent 
and only a deposition taken before the deputy collector of Malda, 
in which Anund Mohun Moittre deposed tW the bond had fallen to 
the respondent’s share in a separation of personal property and as- 
sets among the shareholders of a joint undivided family. The appeal 
was admitted on the 16th January last, and the principal sudder 
ameen called upon to explain how, in the absence of the usual en- 
dorsement, and though a sudder ameen and moonsiff was stationed 
at Malda, he had examined the party to whom the bund had been 
given, by the deputy collector. The reply amounts to this — ^that 
Anund Mohun Moittre was the treasurer of the Malda collectorate, 
and officers were examined through jthe heads of offices. As this 
practice, if it prevails, is opposed to the practice of other courts ; 
and where there is a civil court, judge’s, sudder ameen’s, or moon- 
sidTs, it is unnecessary to send interrogatories' to heads of offices to 
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examine thoir subordinates to facts connected with suits in which 
they are personally and not officially coimected. The principal sud- 
der ameen’s decision is therefore reversed, and the case is sent back 
for him to summon and examine Anund Mohun Moittre, himself, or 
through the moonsiff of Malda, sending interrogatories and the 
bond. Tliis point has not been questioned by the appellant, but as 
he generally denied the claim of the plaintiff, it was (to adopt the 
words* of the Sudder Court in the case of J. P. Wise versus Raj- 
kishen Chuckerbuttee, Sudder Dewanny Adawlut Decisions for 
1846, page 226) incumbent on the plSintifi to adduce proof of her 
claim, which rests entirely on the transfer of the bond to her, among 
the personalities falling to her share, on tlie division of the property 
among the shareholders. The value of the stamp to be returned, and 
the usual order as regard costs. 


The 18th May 1850. 
f No. 26 of 1848. 

Appeal from tlie decision of Moulvee Abdool Ullee, Principal Sudder 
^Ameen, dated the September 1848 . 

Shibnath San(^al, after his d^ath, Govindnath Sandyal, his son, 
Joysiinker Sandyal, Tamce Chundear Pakrasee, Ramlall Pak- 
rasec, and Eishenlall Pakrasee, (Defendants,) Appellants, 

versus 

Purmanund Roy, Kaleesoondree Dasseah, widow of Ilaranund Roy, 
deceased, and mother of Hurish Chunder Roy, a minor, and 
Puddo Rekha Dasseah, widow of Radha Madhub Roy, deceased, 
(Plaintiffs,) Respondents. 

The resjrandents sued for possession of 289 beegahs, 10]^ eottdhs 
of chur land, which they alleged had been forcibly taken posses- 
sion of by the appellants though it belonged to their talook Begra. 
The defendants claimed the land as .belonging to their respective 
taloohs, called Dooguleah and Ecalee Sulkea, of which they had all 
along been seised and in undisturbed possession. The principal 
sadder ameon, with reference to a report of an ameen appointed by 
the uncovenanted deputy collector of Pubna, aiid a proceeding of 
the deputy collector, awarded possession to the plaintiffs, with 
mesne profits, 4 e., the plaintiffs to receive of the zemindars of Doo- 

gnleah, or the Pakrasees, Beegahs 77 Oottahs 18^ 

Ditto of Eealee Sulkea, or the Sandyals, „ 211 „ 10 

with mesne profits for the period the plaintiffs had been kept out of 
possessioju 


* The plaintiff has not been nonsuited, as in the case cited, on a review of 
ment, though the Sudder Court let the plaintiff offer proof of the transfer to him of the 
bond on which he sued, (Sudder Dewanny Adawlut Decisions for 1848, page 4880 
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Adverting to the local enquiry made by the uncovenanted deputy 
collector of Fubna, and recorded at length in the deputy collector’s 
proceeding of the 30th January 1846, there can be no doubt the 
land in dispute^ which is alluvion, belonged to the respondents^ and 
that the possession of the appellants was, to use the expression in 
Clauses 1 and 2, Section 3, Regulation II. 1805, "an unjust and 
dishonest acquisition and therefore, whether 12 years had or had 
not elapsed, it mattered not, as the suit was not barred by the law 
of limitation, and which is the chief ground of appeal. The respon- 
dent, Purmanund Roy, in 4 solanamah, dated tjie 24th Aughun 
1241 B. S., and in a nuksliah then drawn up, stated he had iieen 
forcibly dispossessed. I cannot however find any definite trace of 
when the dispossession, or ousting, took place. Purmanund Roy 
seems to have been the serishtadar of the deputy collector’s office at 
Pubnah on the 30th January 1846, when the deputy collector held 
his proceeding of that date, recognizing his claim to the alluvion land ; 
but referring him to the civil courts for redress. And it seems 
strange that, holding the situation he did, he should, for such a 
length of time, have remained silent as to the usurpation of his rights 
by the appellants, and which he never disputed till the uncovenanted 
deputy collector visited the spot on resumption duty. On these 
grounds, I think it inequi^ble to adjudge mesne profits before the 
local enquiry held, and reference made by the uncovenanted deputy 
collector to his superior, which was. on the 31st March 1845. 
Therefore, in amendment of the principal sudder ameen’s decree, let 
it be declared that the respondents are to have possession of the 
lands set forth in the principal sudder ameen’s decree, with mesne 
profits from the 31st March 1845 A. D., and the parties will pay 
their own costs in this appeal. This was just one of the cases that a 
separate suit should have been brought for mesne profits, as one of 
the appellants, against whom the decree has been passed, had ap- 
propriated nearly three times the quantity of land his co-defend^ts 
had taken. And in carrying out the decree care should be taken 
that costs incurred, in giving possession and ascertaining the amount 
of mesne profits connected with the land to be given over from the 
appellants to the respondents, are not mixed up, that is, the amount 
of mesne profits against each individually and*costs connected there- 
with, should be kept separate and distinct as possible. 
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The ISth May 1850. 

No. 29 of 1848. 

Appeal from the decision of Moulvee Ahdool Ullee, Principal Sudder 
AmeeUf dated the 22nd November 1848. 

Kumul Muimee Dibea, (Defendant^) Appellant, 

versus , . 

Kishen Chunder Roy, after his death^ his son and heir, Jadubchun- 
der Roy, Kirpamye Dibea, widow of Hurkanth Roy, deceased, 
and Anund Chunder Roy, (PlaintiflPs,) Respondents. 

Kishen Chundee Roy, deceased, ancestor of the respondent 
Jadubchunder, Kirpamye Dibea, widow of Hurkantli Roy, and 
Anund Chunder Roy, instituted this suit to recover possession of a 
3 anna share of turuf Kakole and other mouzahsy alleged to have 
been sold to them under a deed of sale, dated the 16th Assin 1262 
B. S., by tlie appellant, the wife of Cashee Cmnul Takoor; and the 
principal rudder ameen, holding the sale fully established, gave the 
respondents, as heirs of the purchaser, a decree. Appellant, as the 
alleged seller, appealed against tins decision — denied in toto the sale, 
and that it was a collusive one, originating in the intrigues of her 
rival, or the younger wife of Cashee Cumul Takoor, her husband ; 
the sale being in the name of Hurkanth Roy, deceased, the brother 
of Kishen Chunder, and her cousin, and who got her husband to 
give an lArar, or indenture, to the effect that he consented to the 
sale. Her seal (appellant’s) was also, with the former deed of sale, 
in the custody of her husband. It being quite clear the purchaser 
did not get possession before his death, and that the property had 
been previously mortgaged, the appeal was admitted on the 5th 
December last, and the party to whom it had been mortgaged, and 
also the appellant’s husband, were summoned, to be examined if 
they had consented to the sale, and to ascertain what had become 
of the proceeds of the sale. Neither of these individuals have appear- 
ed, and as the only reason specified in the deed of sale for its being 
made is, that the seller could not pay the rents, 1 am not satisfied 
that it was a bond fide sale, made by the appellant, though it might 
have been so by the Appellant’s husband, and who, after selling her 
the property, seems to have colluded with his younger wife’s rela- 
tives and tried to make it over to them. The appeal is therefore 
decreed, and the sale to Hurkanth Roy declared invalid. Appellant’s 
costs will be paid by the heirs of the parties who made the purchase, 
and who w’ill also pay their own costs. 
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Present: T. WYATT, Esq., Judge. 

The 15th Mat 1850. 

No. 15 of 1848. 

Appeal from the deeieion of the Principal Sudder Ameen of the 2\et July 

1848. 

Tukher Mahomed Sirkar, (Defendant, with others,) Appellants, 

vereue 

Putteram, (Plaintiff,) Respondent. 

This suit was instituted by the respondent as a ryot for the re> 
covery of 16 beegahs of alluvion of the jheel of Bammunee, attached 
to the estate of Baharbund, the rent of \rhich he paid to the zTuneaQ!> *' 
dar, of which he had been dispossessed by the ^pellant on the plea 
of its being the rent-free tenure (dewutter) of l^kar Thakoor, die 
rent of which he paid to the said Thakoor. As the plaintiff ought 
to have included the rent-free holder of the disputed land as one of 
the defendants, the appeal is decreed, with costs, and the order of the 
lower court reversed ; the original plaint being nonsuited. 

The 16th Mat 1850. 

No. 17 of 1848. 

Appeal from the decision of the Principal Sudder Ameen, of the 20th 

August 1846. • 

Seetul Chunder, Suroop Chunder, Nubbo Eishore Hissabea, and 
Musst Ghittromonee Dossea, Appellants, (Defendants,) 

versus 

Messrs. Busch and Bonnevie, farmers of Purubbhag, (Plaintiffs,) 

Respondents. 

This suit was instituted by the respondents for arrears of rent of 
1249 to 1252 B. S., amounting with interest to rupees 1,409-12-8, 
due from the appellants, account of jotes Kissenhuree, Sonaram, and 

29 
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Sreckisshcn, situatei in kismut Prankishen, in the estate of Purub- 
bhaa which was decreed by 0|)inder Chunder Nyarutten, principal 
sadder ameen, in their favor, with costs, on the 20th August 1846, 
founded on a decree previously passed by the sudder ameen on the 
6th December 1845, for rupees 311-0-2 pie, as the jumma fixed on 
two of the three jotes above stated, viz., Kissenhuree and Sonaram, 
which decision, on appeal, was reversed by the present principal 
sudder ameen, Syud Ahmud Buksh, on the 3rd April 1847, who con^ 
sidcred these jotes to be mohurrureo. 

The principal sudder ameen having* applied for a review of the 
judgment of the former principal sudder ameen of the 20th August 
1846, above cited, it was refused on the 9th Jime 1847. 

The appellants tlien appealed to the Sudder Dewaimy Adawlut, 
who, under date the 11th September 1848, stated they could not in- 
terfere, directing the appellants to appeal, if they had any ground 
for doing so. 

Considering that a review of judgment of the principal sudder 
amcen’s decision of the 20th August 1846 had already been dis- 
allowed by me, and that the appdlants have adduced no sufiicient 
reason for net having timely appealed from the said decision of the 
20th August 1846, and had wilfully omitted to do so merely to save 
themselves the expense of appeal, while their appeal was pending in 
the judge’s court from the decision of the sudder ameen of the 6th 
December 1845, they must pav the penalty of their default by dis- 
charging the decree of the 20th August 1846, whenever execution 
may be taken out. 

To admit the present appeal after a lapse of two years and two 
months ^nd upwards, on the insnfiicient ground alleged by the ap- 
pellants, would be to sanction an improper precedent, of which par- 
ties cast in suits would be but too ready to avail themselves. I 
therefore reject the appeal, and confirm the order of the lower court 
of the 20th August 1846. 


The 17th Mat 1850. 

No. 2 of 1849. 

' t 

Appeal from the deemon of the Principal Sudder Ameen, of the 6th 
January 1849. 

Raje Mahomed, (Defendant, with two others,) Appellants, 

versus 

Musst. Puteema Bewa, Pauper, (Plaintiff,) Respondent. 

This suit was remanded for trial on the 8th December 1847, as 
contained in page 46 of the Decisions of the zillah court for Decem- 
ber 1847. 
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The lower court took further evidence on the part of the plaintiff, 
as directed, and decreed the case again, against all the defendants, 
for rapes 415, from which decision this appeal has been preferred 
by Kaje Mahomed, one of the defendants, who maintains that the 
plaintiff pawned her jewels to him for rupees 60, and adduces 
evidence in support of that assertion, which the lower court dis- 
credits, and which I equally discredit, contrasting it with all the 
proofs adduced by the plaintiff of her having been defrauded, 
during her absence from home, by two of the other defendants in 
the case (father and son) of all her property entrusted to their care : 
her jewels, estimated to bo worth rupees 125, having been found in 
the possession of the appellant 

I do not think, however, that the appellant is liable to the payment 
of a larger portion of the decree than the value of the jewels, or 
rupees 125, with costs and' interest equivalent to this decree. I 
tlicreforc decree the appeal, modifying the decision of the lower 
court as above stated. The appellant will obtain from tlie respon- 
dent the costs of appealing to this court. 


The 2l8T May 1850. 

No. 5 of 1849. 

Appeal from the decision of the Principal Sadder Ameen, of the 21 th 
February 1849. 

Bydonath Singh Roy, Zemindar, (Defendant,) Appellant, 

versus 

Mussamut Gungamoi Dossea and others, (Plaintiffs,) 
Respondents. 

This was an action brought by the respondents for foreclosure of 
a mortgage and conditional sale of 5^ annas of mouzali Bagdokra, 
under an instrument denominated kut-kubala, dated 1st Poos 1248 
B. S., executed by the defendant in favor of Sumboo Clmnder 
Muzmoadar, ancestor of the plaintiffs, in consideration of a loan of 
rupees 5,500, which was agreed to be repaid with interest at once, 
on 30th Chyte 1252 B. S. 

The kut-kubala was redstered. > The defendant admitted the 
kut-kubala, but stated that he had not only dven, under date tho 
6th Poos 1248, his estate in farm to Sumboo Ghunder in the fictiti- 
ous name of Bissesshur Eoond, whose kubooleut he had, until he 
had repaid himself the loan, receiving in return &om him an ikrar- 
namah, engaging to restore the estate to him when the debt was 
fully discharged, but that he had subsequently paid a part of this 
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loan, viz., rupees 4000, to Sumboo Chuuder, and had obtained his 
receipt for the same, bearing date the llth -Assar 1250, attested by 
six witnesses, and who, from the profits of his estate, had repaid 
himself the reminder of the debt 

The lower court' decreed the case, the defendant’s alleged ikrama* 
mah being burnt, and vrhich he had previously Med to register, 
and only two of six subscribmg witnesses to Sumboo Chunder’s 
receipt for rupees 4000 having neen able to depose in favor of its 
validity, it was not considered proved and in respect to the benamee 
kubooleut produced, as it contained no reference to the kut>kubala 
it was of no avail to the defendant 

Concurring with the lower court in its grounds for decreeing 
the case, 1 reject the appeal, and a£Brm the judgment appealed 
against 

•The 27th Mat 1850. 

No. 6 of 1849. 

Appeal /rm the decision of the Principal Sudder Ameen of the 2Tth March 

1849. 

Prosunno Comar Tagore, (Plaintiff,) Appellant, 
versus 

Ranee Eisto Rummonee, Eowur Shamkisshore Roy, and others, 
(Defendants,) Respondents. 

The particulars of this suit are set forth in the decisions of 
this court of the 12th July 1848, recorded in the Zillah Decisions of 
July 1848, the parties being Ranee Kisto Rummonee and Eowur 
Shamkisshore Roy, (defendants) appellants, versus Prosunno Comar 
Tagore (plaintiff,) respondent. 

The case was remanded to tho principal sudder ameen for trial 
on the 12th July 1848, and was again tried and decided by him on 
the 27 th March, the case being dismissed, from which decision tins 
appeal has been preferred. 

The lower court sdbms to have founded its decision entirely on 
the report of the collector of the 19th March 1849, (to whom, under 
Construction No. 981, the case was rightly referrible, in Ae first in- 
stance,) who gives it as his opinion that the disputed land is rent-free 
(dewutter) situated in Ambarea Tamlipara, belon^g to the defen- 
^ts. Ranee Eisto Rummonee and others ; W, as that re^rf was of 
a summary nature, it ought not to have been 'solely relied on for 
determining a disputed proprietary right, but the lower court ought 
to have ‘directed a local enquiry to be made and evidence to be taken 
on the spot on the part of both plaintiff and defendants, in order to 
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ascertain if the lands were situated in the village of Moheepore be- 
longing to the plaintift^ or \fere rent-free comprised in the village of 
Ambarea Tamlipara, the property of the defendants. 

For the above reasons^ considering the decision of the lower court 
to have been based on imperfect data, I decree the appeal, reversing 
tlie order of the lower court, to which the case will be returned for 
investigation and decision with reference to the remarks above 
stated. 

Tlie value of the stamp of s^ppeal will, as usual, be returned to tlie 
appellant. 
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Pbesent : H. V. HATHORN, Esq., Judge. 

The 13th May 1850. 

No. 23 of 1847. 

A Regular Appeal from a decision passed by Moulvee Mahomed Rafq, 
late Principal Sadder Ameen of Sarun, dated May 1847. 

Rainrooch Pandey, (Defendant,) Appellant, 
versus 

Bunwari Lai, (Plaintiff,) Respondent 

Claim, to recover Company’s rupees 1446, on account of a deed 
of lease on advance dated 2nd Assar 1250 Fussily, (14th June 1843,) 
executed by Ramrooch Pandey in favor of Narain Dutt Saho, and 
sold by the latter on tlie 31st August 1844, in liquidation of 
debt due by the said Narain Dutt to plaintiff, a Chupra mahajun. 

The terms of the lease between the proprietor Ramrooch and the 
farmer, Narain Dutt, stipulated that, for the consideration of Com- 
pany’s rupees 1200, lent to the proprietor, Narain Dutt was to hold 
possession of the malik’s 4 anna share of the village Kotea, pergun- 
nah Goah, p^ing the Government revenue (rupees 106, annas 10, 
pie 8,) and Company’s rupees 45, annas 14, pie 10, as rent to the 
malik, and the balance rupees 126, was to be taken by the farmer 
as his “oojrut-i-tikae-intua-zar-i-peshgeo” (or farming compensa- 
tion and profit on the advance.) 

The lease was to hold good in the first instance from 1251 to 
1253 Fussily, inclusive, but it was further agreed that, if at the end 
of 1253 Fussily, the principal, (viz.. Company’s rupees 1200,) was 
not repaid at once, the lease was to continue w*ith all its conditions 
until ai the end of any subsequent (Fussily) year the advance might 
be liquidated. 

Subsequently the farmer’s rights and interests in this lease were 
transferred by a bill of sale to Bunwari Lnl, in which bill the posses- 
sion of Narain Dutt, the farmer, was distinctly acknowledged. 

Under these circumstances, 1 do not understand upon what 
grounds the principal sudder ameen has passed a decree in favor of 
the mahajun Bunwari Lai against the malik for immediate payment of 
the loan, (advanced for an indefinite period,) contrary to the express 
terms of the lease itself. 
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. When leases are given, as in this c,ase, in considei'ation o£ an ad- 
vance, nominally for « tem of years, but wM a condition to imn on 
(if not paid &t the expratlon of the term originally s^ified) until 
the advance be refunded hf ish6 proprietor, uie termination, of the 
lease depends upon the yolunta^ payment of the advance, and nei- 
ther has the proprietor the power intermediately to oust the farmer, 
nor has the farmer fight to enforce (at his pleasure) payment of 
the advance ; the ejection of the farmer (or his substitute) by the 
proprietor, would alone justify the farmer or his " locum termi' in 
demanding instantaneous payment; but such ejectment gr disposses- 
sion on the part of the proprietor is not proved, and the mere transfer 
of the farmer^s right to a third party cannot alter the terms of the 
original contract 

For the above reasons this appeal was admitted on the 23rd ApriL 
The respondent urges, in reply, that the deed of lease was executed 
in Assar 1250 Fussily, three months before the commencement of 
the lease, and that it is customary to enter into engagements in Jyte 
for the year following ; but the prior execution of the lease cannot 
alter the specified period stated for the lease to commence and ter- 
minate ; nor can the expiration of the usual period for making col- 
lections justify the institution of a suit, or create a cause of action 
before the term of the lease had expired. Upon these grounds there- 
fore, independent of the lease containmg an after-stipulation rendeiv 
ing it a lease for an indefinite period, this suit for immediate pay- 
ment instituted before the lease had expired must be rejected. 

Ordered, 

That this appeal be decreed, and the decision of the lower court 
be reversed, and the suit of respondent be nonsuited, with full costs. 


The 28th Mat 1850J 
No. 25 of 1847. 

A Reffular Appeal from a decision passed by Moulvee Mahomed Rafq, 
late Principal Sudder Ameen of Sarun, dated 2lst June 1847 . 

Ramchurri Saho, (Plaintiff,) Appellant, 
versus 

Manikehund, (Defendant,) Resmndent, and Musst Rutton Koer, 

(third party.) 

Claim, for possession and registration of name as proprietor for 
the entire estate of Jugdeespoor and Ramapalec, pei’gunnah Baal, 
with wassilat, or mesne profits, total Company’s rupees 3,358, 5 annas, 
4 pies. 

This suit was instituted on the 23rd August 1845. The issue of 
this case partly depends upon the issue of the appeal case No. 28, 
preceding. • In that case, it has been held that the estate was 
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fictitiously 'gfarchased hy tho *9 the. j^e/of Mai|iok 

Xde&ndsait,) the eld«Kr son, aitd theic^^ ^laifi of otlier soits hj a 
.second marria^' fontheit shares 'M i^ie estate founded upon an 
'illegal toansactiop was not cognizahie. ’ ' , 

In the present suit the above point is^',not in issue, as > the minor 
sons, throdglf their guardian, Musst. Ruttona^^oer, are iiot direct 
parties' to this suit, ' and their separate claim to ' participate has been 
rejected, 

The issue of tkis 'siiit depends upon the validity or otherwise of 
the deed of' mortgage and conditional sale, bearing date the 23rd 
May 1844, allied, to have been executed by Man^chund in favor 
of plaintiff. The deed iif filed, and the transfer on the part of 
Manikchund (in.whose name the property was purchased at auction) 
has been adgnitted by the said Manik Chnnd, in his answer to the 
suit of MusSt. Kuttona Eoer, although in this case he has allowed 
the claim to be disposed of exparte. The terms of this mortgage 
stipulated payment of the money, advanced, viz.. Company’s ru- 
pees 4,301, by the 20th Assar 1251 FusSily, failing whidi the sale 
was to become absolute. The preliminary proceedings under Regu- 
lation XYII. 1806 have been dulv conformed to, and the amount 
has not been repaid, either within the period stipulated for payment 
or within the additional year of grace prescribed by law. The sub- 
se<][uent explanation of Manik Chnnd in his razeenamah (filed in the 
appeal case Xa 26,) urging that he was at first induced to admit 
the mortgage in order to repel the claim of his younger brothers, is 
considered unworthy of notice. A party cannot be permitted to 
waver in his statement, or seek to benefit by bis own wrong. 

The decision of the principal sudder ameen, reducing the award 
to one-fourth of the estate, must be rectified. 

OBDEKEn, 

That this decision of the principal sudder ameen in this case be 
amended, and the claim of plaintiff to the entire estate of Jugdeos- 
poor and Rampalee, pergunnah Baal, be decreed, with full costs pay- 
able by defendants, together with mesne profits from 1252 Fussily 
to date of possession in such amount as may be ascertained in exe- 
cution of this decree. 

The 28th Mat 1850. 

Na 26 of 1847. 

Manick Chund, (Defendant,) Appellant, 
vermtt 

Musst. RuttonaKoer, mother and guardian of Sheogobind and others, 
minor sons of Munbode Saho, deceased, (Plmntiff,) Respondent. 

This separate appeal from the decision of tite principal sudder 
ameen of Sarun, dated 216t June 1847, was filed ‘on the 15th July 

30 
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1847, but was otfcml to be withdrawn by appellant by a bazee* 
namah, dated 3rd November 1848: but in consequence of an objec- 
tion taken by Raniclmm Sabo, a co-defendant, it was not disposed 
of, pending the decision of the case in appeal 

Ordered, 

That this appeal be now struck off the file, and the costs be liqui- 
dated by appellant 


The 28th May 1850. 

No. 28 of 1847. 

A Regular Appeal from a deeieion paeetd by Moulvee Mahomed Rafq, 
late Principal Sudder Ameen of Saruni dated 2\et June 1847. 

Ranichurn Saho, by precaution, (Defendant,) Appellant, 

vereue 

Musst Ruilona Koer, mother and Sardian of Sheogobind Saho, 
Ramgobind Saho, and Gokulchund Saho, minor sons, (Plaintiffs,) 
Respondents. 

Claim, for possession of a 12 anna share in the villages Jugdees- 
poor and Rampalee, pergunnah Baal, and registration of the names 
of Uie above named minor sons as proprietors, valuation Company’s 
rupees 1500, being three times the Government rental 
This suit was instituted on the 14th August 1845. It appears 
• Vide the separate that Munbode Saho had four sons; one son 
appeal of Manik Oiund, (Manik Chund*) bv a first marriage, and 
(No. 26,) the principal three sons, (minors,) by a second marriage, 
defendant in this case. jjjg gist December 1837, the above two 

villages were put up for sale by the collector of Sarun, in one 
lot, for arrears of Government revenue, and purchased by Manik 
Chund for Company’s rupees 9300, and (as he stated at the time) 
for himself. On the 14th dune 1840, Munbode Saho died ; and the 
certificate of heritage (or " warasutnameh”) subsequently filed, noted 
that Munbode Saho had left four sons, who were entitled to succeed 
to his property in equhl shares. 

Subsequently Manik Chund is stated to have executed a tum- 
leeknameh,” or deed of assi^ment, dated 25th March 1841, assign- 
ing his one-fourth share of His father’s heritable and his own acquir- 
ed property to his three younger brothers in equal shares. Tnere 
is however no reason given by plaintiff for such an unusual assign- 
ment, and Manik Chund himself denies the authenticity of this do- 
cument 

it also appears that on the 6th July 1844, in a case in which the 
four sons conjointly had obtamed a decree in the Sudder Dewanny 
Adawlttt, dated 6th S^tember 1842, a^inst Musst Baal Koer, 

" solanamehs” were filed by both parties, m by Manik Chund and his 
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brothers respectively, (the latter through their mother and gaai> 
dian), stating that they had come to an amicable adjustment, and 
had agreed to participate conjointly (as formerly) in the entire real 
and personal property of their deceased father, Munbode . Saho, and 
accordingly claimed the proceeds of the decree in equal shares.^ 

Ramchum Saho (the defendant by precaution in this case) is the 
mortgagee of the property in dispute ; he claims possession of the 
entire villages (Jugdeespoor and Rampalee) by a deed of mortgage 
dated 23rd May 1844, executed by Manik Chund alone, for a consi- 
deration of Company’s rupees 4301, which was to be repaid on the 
20th Assar 1251 Fussily, or the sale to become absolute ; due notice 
was issued on the 23rd August 1844, under the provisions of Regula- 
tion XVII. of 1806, but the money was not forthcoming. Ramchum 
accordingly claims possession of the entire estate aS his proprietar\' 
right ; ana the principal sudder ameen has given him a decree for 
one-fourth only, or Manik Chund’s individual share. A separate 
suit and separate appeal (Na 25) is filed by Ramchum, the mort- 
gagee, versus Manik Chund, for the entire estate, upon a lapsed 
mortgage, wliich of coarse lunges upon this suit, instituted by the 
heirs by the second marriage, claiming thoir share (three-fourths) of 
Munbode’s property. 

Adverting to the above exposition of the cqse, the following ap- 
pear to be the material points at issue in this case. 

First By whom were those villages purchased, viz., whether by 
Munbode Saho, the father, in the fictitious name of his eldest son, 
Manik Chund, or by Manik Chund, with his own means and on his 
own account ? 

Secondly. Is the purchase of an estate sold at auction for Go- 
vernment arrears by a father, surreptitioasly in the name of his 
eldest son, a legal transaction ; or is it subject to the rule affecting 
purchases in /icHtious names ? 

Thirdly. If such purchase be legal, is plaintiff entitled to her 
three-fourth share as the mother and guardian of the three minor 
children by the second marriage ? If illegal, what becomes of the 
property ? 

First I entertain no doubt that these villages were surreptiti- 
ously purchased by Munbode Saho in the name of his eldest son, 
Manik Clmnd. In proof of this, we have the declared acknowledg- 
ment of both parties to that effect Munbode Saho, on the 26th 
May 1840, petitioned this court through his agent, Bydnath Shokul, 
(in the preliminary investigation under Act IX. 1839, on the part 
of former maliks to sue tn formd pauperis^ to the effect that his 
client Munbode Saho had bought the estate himself and with his own 
money, tn the name qf Ms son, and that he, Munbode Saho, was in 
actual possession ; and on the 30th December 1840, the same agent 
upon an attested dower of attorney executed conjointly by Manik 
Clmnd and Ruttona Koer (as mother and guardian)' dated 21st July 
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1840« again petitioned this court (on behalf of his clients against ilie 
claim of certain '^byedars/) stating that MmMe.Saho had bought 
the estate in the name of Ms son, Manik Chund, and that all four sons 
were in possession, and not the "byedars” as asserted. 

It is true that Manik Chund at the sale stated before the collector 
that he was purchasing on his own account, but this was evidently 
done to avoid an acknowledged infringement of the sale law; as 
sales in fictitious names under the law in force (Regulation XL 
1822,) were known to be illegal. We have also the concurring fact 
that the revenue was afterwards paid by Munbode’s agent. 

Secondly. I am of opinion that although purchases were very 
generally effected at that time in the name of sons or other near 
relatives, an auction purchase secretly made by a father in the 
name of his son must be considered illegal under the provisions of 
Regulation XL 1822. The terms of the Section and Clause 
(C. 3, S. 13,) run tlius: — “It shall be the duty of the collector, 
prior to knocking down the lot, to satisfy himself that the person 
or person^ named is or are the real bond fide purchaser or pur- 
chasers.” And a penalty is attaclied to the after discovery of a pur- 
chase made in a nctitious name. 


Thirdly. Considering the sale, therefore, to have been illegal by 
reason of the father, Muimode Saho, having surreptitiously purchased 
at an auction sale in the name of bis son, it 
Dclaram and others, follows that the claim of the heirs (plaintiffs) 

verma founded Upon an illegal transaction is not cog- 

distinctly ruled 

fnd ’ in the cases noted in the margin. 

Grees Chunder Eai and The claim of plaintiff must therefore be dis- 
omw missed; but with reference to the circumstances 

Ilurischimder Bai and of the case, the illegality of the transaction 
others, dated 28th De- having been fixed upon the father, Munbode 
cember 826. Soho, the costs in this case should be paid by 

the parties respectively. 

It is my duty to add that in this case, although the principal 
sudder ameen (Mahomed Rafiq) drew up a proceemug under Sec- 
tion 10, Regulation XXYL 1814, it was not so full nor 
so regular as is enjoined by the law above cited. He simply called 
upon the plaintiff to substantiate the fact of Munbode Saho’s indivi- 
dual purchase, and directed the defendant to be prepared to refute 
the same. 


This is not sufficient The precise “object of the action, the 
grounds on which it is maintained, and the point or points to be 
established by the parties respectively,” should have been distinctly 
set forth, ( vide C. 0. No. 55, dated 13th October 1848,) but as 
this irregularity of procedure does not affect the merits of tlie case, 
and the pluntiff’s suit is not considered cognizable, being founded 
Upon an Ul^l trmtsactbn, I do not consider it necessary to cause 
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tlie delay and expense which would accrue, by remuiding the case, 
to the lower court for re-trial, {vide precedent, Case Na 397 of 1848, 
dated 22nd April 1850, page 138, Decisions of the Sudder Devanny 
Adawlut.) 

Ordkbed, 

That this appeal be decreed, and the claim of plaintiff be dismiss- 
ed, and the decision of the principal sudder ameen be reversed. 
Each party to pay their own wsts. 


The 3l8T May 1850. 

No. 33 of 1849. 

ABeyular Appeal from a decision passed by Mahomed Wajid, lute Mooa- 
siff of Chumparun, dated 22nd January 1849. 

ChatterdhaiTy Smgh, (Plaintiff,) Appellant, 
versus 

Luchmenatli OJha, (Defendant,) Resj)ondent. 

Claim for registration of name as proprietor of 2 annas 8 pie in 
tolah Kuleanpoor, mouzah Burhurwah, tuppa Doolata, pergunnah 
Mujhawa, comprising 32 beegahs 5 cottahs of land, estimatea value 
Company’s rupees 41, 2 annas, 6 pie. 

Tiiis suit was instituted by plaintiff on the 28th January 1848. 
The claim is founded upon a bill of sale, dated llth April 1843, by 
which 32 beegahs and 5 cottahs of land out of 64 beegahs 10 cot- 
tahs (or one-half) were transferred to plaintiff by sale for the sum of 
Company’s rupees 290, 4 annas. 

Defendant denies the execution of the deed, stating that his whole 
share (viz., 64 beegahs 10 cottahs) was leased to plamtiiTs nephew, 
Souloo Singh, for an advance of 201 rupees upon a seven years’ lease, 
dated 1st Sawun 1248 Fussily, (4 th June 1841,) and tliat this clum 
is false. 

The moonsiff considers the execution of the deed of sale to be 
doubtful, and the non-payment and n^n-delivery of the property cer- 
tain, and therefore dismissed the suit, with costs. The suit being no 
bar to tlte re-institution of another suit hereafter on completion 
of the purchase. 

Judgment. 

This suit, in its present form, should not have been received by 
the moonsiff The bill of sale makes no allusion to the sale of a 
fractional portion oi the tolah. It simply transfers 32 beegahs 5 
cottahs of land to plaintiff toithout any specification of Imundaries. In 
the plaint, it is explained that the tolah consists of 192 beegahs 10 
cottahs, settled with throe persons conjointly, of which the half of 
defendants’ portion (being an undivided share) was sold to plaintiff^ 
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Plaintiff should therefore have computed the value of his claim 
upon the selling price (Company’s rupees 290, 4 annas) which would 
raise the stamp to 16 rupees, and should moreover have defined the 
boundaries of the specific portion of land of which he claims to ^ve 
his name recorded as the proprietor: not having done so, I am of 
opinion that (under the precedent, volume vIL page 19, Lai 
Purmesher Buksh Singh versus Raja Oodwunt Purkash Singh, dated 
16th February 1640) the plaintiff must be nonsuited. 

Obdebeo, 

That the decision of the moonsiff be cancelled, and the claim of 
appellant (plaintiff) be nonsuited, with costs, 

The 3l8T May 1850. 

No. 36 of 1849. 

A Regular Appeal from a decision passed by Sped Mahomed Wakeedood- 
deeth li*te Moonsiff of Sewan, dated 2\st August 1849. 

Hurrukdut Opadea, (Plaintiff,) Appellant, 
versus 

Buloton Rai, (Defendant,) Respondent. 

Claim, Company’s 63, 13 annas, 6 pie, on account of the value of 
crops cultivated on 6 beegahs of land in Rajmulpendaree, pergun- 
nah Baal in 1255 Fussily. 

This suit was transferred for trial to the moonsiff of Sewan, to 
equalize the files. Plaintiff was the former cultivator of the land 
against whom the malik Isreepurshad Opadea had instituted a sepa- 
rate suit for arrears of rent from 1248 to 1254 Fussily, amounting 
to Company’s rupees 223, 4 annas, and which claim has been found 
to be not due. Plaintiff in this suit is the malik’s cousin, who 
(without any allusion to the malik’s suit) brings tliis action against 
the former cultivator, declaring that in 1255 Fussily he cultivated 
peas and gram upon the said 6 beegahs of land, and made over 
charge of me crops to defendant (the ousted ryot,) to enable him to 
go to another village *on some«private business, and that in his ab- 
sence the crop was valued by the village officers, and afterwards 
cut and carried away by defendant, who had refused to restore the 
same, and being responsible to the malik for half of the crop, he, 
plaintiff, brings this action to recover tlie value of the whole ^m 
the defendant. 

The defendant denies the allegation that plaintiff cultivated the 
said luid, or that the crop was made over to him in churge, and chal- 
lenges plaintiff, to produce any documentary proof in support of his 
statement, observiim that by his own showmg he was only entitled 
to half the crop. Inat he, defendant, holds a lease for the 6 beegahs, 
obtained from the malik, Isreepurshad, at a rental of 18 rupws per 
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annum, and that the improbahlity of plaintiff’s claim is patent upon 
the face thereof, as he, defendant, is not a ** nigaban” by profession. 

The moonsiff has dismissed this claim as void of proof and 
altogether improbable, and is of opinion that it has been instituted 
to support the malik’s endeavour to dispossess the defendant (the 
former cultivator) with a view of enhancing the rent 

Judgment, 

I concur in the view take)^ of this case by the late moonsiff of 
Sewan. The fact of cultivation by the plaintiff in 1255 Fussily, 
and making over the crops as alleged (which are the two points 
at issue in that case) are not proved. I place no reliance upon 
the oral evidence adduced in support of these two material points. 
According to the plaintiff’s own showing defendant had been 
ousted by the malik for possession, and plaintiff had been estab- 
lished in his stead. Under such circumstances, it is quite incre- 
dible that the ousted ryot would voluntarily receive charge of the 
next year’s crop from the person who had dispossessed him, and 
who moreover was a cousin of the zemindar with whom he was 
at enmity, and who had filed an action against him for arrears 
alleged to be due on account of former years. 

Obdebed, 

That this appeal be dismissed, with costs, and tho deidsion of the 
moonsiff be affirmed. 


The SlsT Mat 1850. 

No. 41 of 1849. 

A Eegular Appeal from a deeieion passed by Syed Mahomed Waheed- 
ooddeen, late Moonsiff of Sewan, dated 23rd January 1849 . 

Sheik Tofail and Sheik Bhoton, (Defendants,) Appellants, 

versus 

Rugobeer Sahoo, (Plaintiff,) Respondent. 

Claim, Company’s rupees 106, 10 annas, 8 pie, being the prin- 
cipal, including interest, and exchange of a loaft on lease of land. 

Plaintiff sets forth that defendants had borrowed from him nipees 
50, and had executed a deed of lease on advance, dated 5th Poos 
1239 Fussily, for five yeara, (viz., from 1239 to 1243 Fussily 
inclusive,) in which it was stipulated that if the debt was not repaid 
within the specified period, the lease was to continue until at the 
end of any subsequent year it might be paid. Plaintiff alleges 
that in 1244 F., on the expiration of the lease, defendant dispos- 
sessed him without payinc the principal, (the interCfj^ of the debt 
was to be realized from we usufruct) naintiff accordingly sues 
for ihe orimnal loan, amounting to Company’s rupees <40 with 
michange, (rupees 3, 5 annas, 4 pie,) amounting to rnp^ 53, 
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5 aiinas^ 4 pie, and a corresponding sum on account of interest, 
total Company’s rupees 106, 10 annas, 8 pie. 

Defendants deny the transaction in totoy and declare that the 
2 heogahs of rent-free land at Aligunge alluded to, had been 
leased to another person, (Rampershad Saho,) a third party to this 
suit, and that the said land is still in his possession. 

The third party sides with defendants, and the mohurrir deputed 
to make a local enquiry found this third party in possession. This 
later lease is from the years 123f) to 1240 Fussily, upon an 
advance of rupees 25, and was likewise to run on until the loan was 
repaid. 

The moonsiff considered the claim of plaintiff to be proved, and, 
rejecting the claim of the third party as not cognizable in this 
suit, decreed for plaintiff the full amount demanded, witli interest 
to date of payment. 

Judgment. 

I am of opinion that this case has not been sufficiently investi- 
gated. and tlie decree is moreover opposed to the specific contract 
entered into between the parties. It w^as stipulated that the lease 
was to be continued until tlie loan was repaid, or in other words 
it was optional with the defendant to repay when he pleased, there- 
fore to justify a claim for immediate payment, on the part of 
plaintiff, proof of dispossemon should have been required. No evi- 
dence on this point has been taken ; and unless it is satisfactorily 
proved that plaintiff was dispossessed, an action for the recovery of 
the money lent will not lie. Two out of four witnesses are said to 
have died ; and if the moonsiff considered that the lease on advance 
was sufficiently proved by the remaining two, he should have called 
upon plaintiff to prove the alleged fact of dispossession. It is 
observed that the third party set forth that his lease on advance 
commenced from 1239 F., and that he has been in possession of the 
same land ever since, and w^as stated to be in possession by the 
deputed mohurrir ; it does not therefore appear how plaintiff* could 
also have been in possession from 1239 to 1243 Fussily, as set 
forth in the plaint: the evidence does not clear up this apparent 
discrepancy. 

Ordered, 

That this appeal be admitted, with refund of stamp duty, and the 
case be sent back for re-trial. 
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T/ie 3l8T May 1850. 

Na 38 of 1849. 

Iteffvlar Appeal from a deeieion passed by Syud Mahomed Waheedood- 
deen, late Moonsiff of Sewan, dated 2^th January 1849. 

Isrcepershad Opadea, (Plaintiff,) Appellant, 
versus * 

Balaton Rai and Rajkoomar Rai, (son,) (Defendants,) Respondents. 
Claim, for arrears of rent upon a putwarry’s account, viz. : — 

Co.’s Rs. As. P. 


For 1248 and 1249 Fussily, 88 8 0 

„ 1251 to 1254 Fussily, 43 8 0 

Interest, 77 4 9 

Exchange in Co.’s rupees, 13 15 3 


Co.’s Rs.... 223 4 0 

This suit was instituted on the 3rd July 1848. It was alleged 
by plaintiff) the village malik, that defendant cultivated 8 beeg^ 
and 16 cottahs at Sicca rupees 44, annas 4, in the two former years 
1248 and 1249 Fussily and the same quantity of land in 1250, at 
half produce, and 6 beegalis, at 30 rupees cash, daring the five 
remaining years (1251 to 1254 Fussily.) 

The defendant (Balaton) denied having cultivated any land in 
1248*49, but admitted cultivating at half produce in 1250 Fussily, 
after which he obtained a lease, dated 5th Assar 1250 Fussily, for 
6 beegahs, at 18 rupees per annum for 1251 Fussily, at which rate 
he paid his reut and obtained receipts, and that no regular “ ishtihar” 
had been issued, demanding a higher rent, and that plaintifTs sole 
object was to oust him from possession, and establish his own cousin, 
llurruk Opadea, in his place. In reply, plaintiff denied having given 
any lease. 

The moonsiff of Sewan was of opinion that as rent was admitted 
to have been paid in full in 1250 Fussily, it was improbable that 
any arrears existed for the two years preceding ; for if there had 
been any outstanding balance the payment of *1250 Fussily would 
have been first taken in liquidation of arrears, as is customary in the 
adjustment of rent, and if in arrears plaintiff would not have ap- 
jMiinted defendant his gomashta in 1250 Fussily. The "ishtihar,” 
issued in 1250 Fussily to have effect from 1251 Fussily, was found 
to be in contravention to law, (Section 9, Regulation Y. 1812,) 
the "specific rent” not haying been specified. In accordance 
therefore with Section 10, (which rules that, unless a written en- 
gagement be entered into, or formal written notice 1^ given, no 
greater rent shall be exigible than the tenant was bound to pay 
under his previous engagements,) the moonsiff adjusted the claim 

31 ' 
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at the rate of rupees 9, annas 2 per annum, for four years, finding 
that rent had been paid at that rate,* and receipts given from 1251 
to 1254 Fussily, awarding interest (5 annas) for tlie less payment in 

1251 F. (rupees 4-2,) subsequently 
liquidated on 17th Bysack 1252 
Fussily, togetherwith an item of costs 
(rupees 1, annas 3, pie 9,) in pro- 
portion, in favor of plaintiff, total 
Company’s cupce 1, annas 8, pie 9. 

Finding no sufficient reason to interfere with the above decision, 
which appears just and proper, 

Ordkbed, 


*Viz., for 1251 P.,Rs. 15 0 0 

1252 „ „ 23 4 0 

1253 „ „ 19 2 0 

1254 „ „ 19 2 0 


That this appeal be dismissed, with costs, and the decision of the 
moousiff of Sewan be affirmed. 


, The 31st Mat 1850. 

No. 51 of 1849. 

A Regular Appeal from a deeUion passed by Mahomed Wajid, late Moon- 
siff of Chumparun, dated 10/4 February 1849 . 

Maharaja Koomar Mohindur Kishwur Singh, (Plaintiff,) Appellant, 

versus 

Chukon, Furshun, and Nund Lai, (Defendants,) Respondents. 

Claim, Company’s rupees 19, 8 annas, on account of bamboos 
sold as per account, dated 15th Maugh 1255 Fussily. 

This suit was instituted on the 18tli May 1848, It appeared that 
Jadoopore had been a nankar village in possession of defendants, 
and which was subsequently assessed and sold to plaintiff for 
arrears of Government revenue. Plaintiff asserts that, on the 15th 
Maugh 1255 Fussily, defendants purchased 300 bamboos from the 
said property at rupees 6, 8 annas per 100, promising to pay in 
fifteen days : failing so to do, this suit is instituted to recover the 
amount, viz.. Company’s rupees 19, 8 annas. 

Defendants positively deny having purchased the said bamboos, 
stating that they had planted them, and that plaintiff’s people, after 
tlie sale for arrears of revenue, had cut and carried them off, and 
that they were entitled to their one-half share, and that this suit 
had been instituted to deprive them of their contingent right. 

Eight witnesses are adduced by plaintiff to the alleged sale, but 
the moonsiff considered it improbable that defendants would, by 
purchasing the bamboos as stated, thus cancel their legal claim to 
share in tnehamboos, and, placing no reliance on the oral evidence, 
(which alone was produced ui support of this claim) dismissed the 
suit, with costs. 
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Judgment. 

The alleged purchase by the defaulters from the new proprietor 
is certainly very improbable, especially after defendants nad been 
summarily ousted from possession. Nor is it likely that the raja’s 
people would have allowed defendants to cut and carry away 300 
bamboos from his newly acquired property without taking some 
acknowledgment or security for payment Plaintiff states, in his 
reply, that the bamboos were not planted by defendants, but by 
absconded assamees, and brings vinage officers to swear to this also ; 
their testimony however, on this point, is quite incredible. 

Under the circumstances, I am induced to concur with the moon- 
siff in discrediting the evidence adduced. The contingent right of 
defendants in the said bamboos is not, however, clear, for they were 
nankar proprietors and not mere cultivators, and after their entire 
rights and interest in the property had been transferred by sale to 
plaintiff (the maharaja’s son) it does not appear what remaining 
rights accrued to them. 

Ordered, 

That this appeal be dismissed with costs, and the decision of the 
lower court bo affirmed. 

The 31st May 1850; 

Nos. 52 and 53 of 1849. 

J Regular Appeal from a decision passed iy Mahomed Wajid, late 
Moonsiff of Chumparun, dated lOtA February 1849. 

Maharaja Nowul Eishwur Singh Bahadoor, (Plaintiff,) Appellant’ 

versus 

Chukon, Purshun, and Nund Lai, (Defendants,) Respondents. 

Claim, Company’s rupees 85, on account of seven trees (sisu and 
mangoe) sold to defendants as per account, dated 5th Maugh 1255 
Fussily. 

This suit was instituted on the i8th May 1848. In this case 
plaintiff asserts that defendants (whose nankar lands had been 
separately settled and sold for arrears to plaiiftiff ’s son) purchased 
on the above date, from plaintifTs agent, four sisu trees for rupees 60 
and 3 mangoe trees for 25 rupees, total Company’s ru^s 85, and 
delays payment, which renders it necessary to bring mis action to 
recover the amount. 

Defendants deny having purchased the trees as alleged, stating 
that they were planted by their ancestor, and are situated on 47 bee- 
gahs of moknrrnree land (paying a quit rent of rupees 23, 8 annas,) 
and that the maharaja's pwple bad wrongfully cut and carried off 
nine sisu trees and forty mangoe trees, and he, anticipating a suit 
against him, had forestalled defendants by instituting this stiit. 
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In reply, tJie mokurruree tenure is of course denied, adding that 
the trees were situated in Sheopershad’s garden in the nizamut 
estate, and that the ryots’ share had been previously sold for 
arrears of rent. 

The moonsilF took the evidence of eight witnesses, cited by plain- 
tiff in support of his claim, and deputed a mohurrir, who took the 
evidence of three other persons on the spot, discrediting the evidence 
for the prosecution in regard to the sale of the trees, but believing 
the local enquiry in which a single witness deposed to the cutting 
of two sisu trees by Nund Lai (one of the defendants) awarded the 
value of the two trees, viz. Company’s rupees 30, with rupees 20, 1 
anna, costs, total Company’s rupees 50, 1 anna. 

Judgment. 

Both parties appeal in dissatisfaction, and, for the reasons de- 
tailed in the former suit Ka 51, 1 am of opinion that the alleged sale 
of trees to defendant for 85 rupees is hot proved. The eight 
witnesses, who have given evidence in favor of plaintiff in this and 
the foregoing suit, I observe are the same, although the transactions 
are said to have occurred on two different dates (viz., the 5th and 
1 IthMaugh 1255FussiIy.) Moreover the raja’s people would certainly 
not have allowed the cutting and carrying away of seven trees 
although sold, without some acknowledgment or security given for 
payment ; nor is it probable that the ousted proprietor would pur- 
chase these trees from the new proprietor, retaining as he imagined 
a contingent right in the trees. No document is forthcoming, and 
although the claim is stated to he founded irpon an account, no 
account is filed. In regard to the amended award of the moonsift' 
for the value of two sisu trees, such flward is extra judicial and 
irregular. The cause of action was the alleged purchase of 7 
trees on a certain date for a certain sum ; and a decree has been 
given for the value of two trees said to have been cut and carried 
away surreptitiously by Nund Lai, one of the defendants, upon tlie 
evidence of a single witness (Alx)o Mahomed,) who does not give 
either the date or the month ofthe said transaction. 

The issue of fact in this case is the alleged sale of 7 trees for the 
sum of 85 rupees oti the 5th 1255 Fussily, as per account, and 
which (as admitted by the moonsiff) is not proved to the satisfaction 
of the court. , 

The real dispute between the parties to this suit is evidently the 
validity of defendant’s niokurruree tenure, and which at present is 
kept out of sight, but will probably form the ground of a separate 
action after this preliminary suit is disposed of. 

Ordebed, 

That tfie moonsiff’s decision be reversed, and the claim of plain- 
tiff ho dismissed, with costs. 
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Pbesent: H. J. BROWNLOW, Esq., Judge. 

The 3bd Mat 1850. 

No. 11 of 1849. 

Regular Appeal from the deeiaion of Sped Munour Ally, late frit grade 
Principal Sudder Ameen of Shahdhad, dated 25M January 1849. 

Omcid Ojlia, (Plaintiff,) Appellant, 

.rsu» 

Sohun Ojha and three -ners, (Defendants,) Respondents. 

This action was brou^ .c by the plaintiff (appellant,) on the 16th 
March 1848, in order to obtain possession of a tenement consisting 
of 18 beegahs, in mouzah Simurreeah, pergnnnah Beteeah, together 
with its niesne profits for the years 1254 and 1255 F., valued at 
rupees 536-1^. 

The plaintiff affirms that he holds a cultivation of 81 beegahs in 
mouzah Simurreeah, which is the property of Baboo Dyal Singh, and 
grew a rubbee crop on 18 bee^s of the same in 1253 F., which 
w'as appropriated by the defendants. That the plaintiff sued them 
before the moonsiff of Gurhanee, before whom they admitted him to 
be the occupant, but, denying the appropriation of the produce at 
issue, asserted having mortgaged 19 beegahs of their holding for 
the sum of rupees 150, under a deed, dated the 1st Sawun 1877 
Snmbut, which they stated they had also redeemed by the refund 
of the loan in 1 252 F. That the moonsiff dismissed the piaintifi'’3 
suit; but, upon his proceeding to cultivate the land in question, tho 
defendants stopped him by a suit under Act IV. 1840, alleging 
that they held a tenure of 25 beegahs, out of>which they had mort- 
gaged 18 beegahs, and were opposed in their occupation of 6 beegahs 
by the plaintiff; that he was accordingly bound down under a 
penalty bond and has ceased to be in possession ; that the proceed- 
ings held under Act IV. 1840 are incorrect, inasmuch as the 
defendants have themselves owned the plaintiff to be in occupation 
of the above mentioned 18 beegahs, and besides a bond fpr the sum 
of rupees 64, in lieu of which beegahs 6-10 was mortgaged, and 
which the defendants have taken back after having dis^arged the 
loan, they were unable to state before the moonsiff, who 'questioned 
them on the subject, bow many other parcels they had mortgaged 
and for what amount. 
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The defendants answer that the land claimed is an ancestral 
holding of theirs, and was mortgaged by tlieir ancestor, together with 
certain trees, &c., to the plaintiff, for the sum of rupees 150 in 1247 

E. That Pillooah Ojha, the father of the defendants, refunded the 
debt in Assar 1252 F., notwithstanding which the plaintiff had re- 
course to violence, the consequence of which was that the defendants’ 
father lost his life. That this was followed up by an indictment in the 
criminal court, and the plaintiff, apprehending that the result would 
be serious, executed a deed on the 28th Assar 1252 F., to the effect 
that he had realized all the debts owing to him, and had relinquish- 
ed the property, which he held in mortgage from the defendants ; 
that this instrument was made over to the custody of Bheechook 
Misr, who, upon the release of the plaintiff and his sons, delivered it 
to the defendants ; tliat the latter entered into possession in 1253 

F. , and have occupied ever since. That the plaintiff subsequently 
prosecuted the defendants in the criminal court, and before the 
moonsiff, hi consequence of their having refused to eat with him, 
when the deed mentioned was produced and verified by Bheechook 
Misr, which led to the dismissal of the plaintiff’s suit by the 
moonsiff, and the confirmation of that order in appeal. 

The principal sudder ameen dismissed this case, being of opinion 
from the evidence before him that the land at issue pertained to the 
defendants’ holding, and had been redeemed from mortgage in the 
manner set forth in the defence. 

In appeal, it is contended that the land sued for never was mort- 
gaged by the respondents, but appertains to the appellant’s ancestral 
holding ; that no mortgage having been established, redemption is 
out of the question ; that not one of the respondents’ witnesses has 
deposed to the amount of money, the date of mortgage, or the man- 
ner of its redemption ; that the respondents, moreover, never made 
mention of the mortgage of the land involved in this action in the 
suits that have gone into the criminal and moonsilTs courts, but of 
beegahs 6-10, which the appellant himself acknowledges; and 
finmly the appellant ignores the deed of the 28th Assar 1 252 F. 

This document, I observe, is written upon an 8 anna stamp only; 
and before the principal sudder ameen could give any weight to it, 
it behoved him carefully to consider whether that amount was suffi- 
cient for what it purported to cover, with advertence to the require- 
ments of Regulation X. 1829. Secondly, the evidence of Bhee- 
chook Misr also, to which the principal sudder ameen attaches 
some importance, is only a copy of what he deposed to in another 
case, in another court, at another time. This is perfectly inadmis- 
sible whilst the de^nent is still living, who might and should be 
examined de novo. Thirdly, not a single attesting witness to the deed 
of the 28tii Assar 1252 F. has been examined, which makes the 
evidence adduced in snpmrt of its validity very far from what was 
attainable, and very far from what was requisite to come to a right 
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understanding on the subject. The case is remanded for re*trial to 
the lower court, with reference to the above remarks, and the usual 
order will issue for the refund of stamp value. 


Tjie 6x11 May 1850. 

No. 12 of 1849. 

lieffular Appeal from the deciaijn of Syed Munaur Ally, late firat grade 
Principal Sudder Ameen of Skahabad, dated 26tA January 1849. 

Soodistnarain Singh, (Plaintiff,) Appellant, 
vertue 

Ramperkash Singh and twenty others, (Defendants,) Respondents* 

This suit was instituted by the plaintiff (appellant,) on the 7tli 
February 1849, for the possession of a tenement of 40 beegahs, in 
mouzah Sheo Decree, pergunnah Arrah, as well as for the realiza- 
tion of the mesne profits of the same, amounting, for the year 1255 
F., to rupees 240. 

Plaintiff alleges that in the year 1250 F., an alluvial tract of 200 
beegahs formed by accretion to mehai Sheo Decree, a Government 
estate, and was let by the tehsildar of Government in parcels of 40 
and 20 beegahs, to several individuals, amongst whom the plaintiff 
also obtained a parcel of 40 beegahs, at the rate of 4 annas per bec- 
gah, for the present, but liable to future adjustment witli reference 
to the capability of the soiL That although the land in question 
was not culturable in 1250 F., still the plaintiff paid tlie rent of that 
year. That in 1251 F., Bheenik Roy, Dobee Roy, and several 
others dispossessed the plaintiff, and grew arubbeo crop on his hold- 
ing, with the aid and assistance of Ukbur Singh and others, and that the 
latter combined with their shareholders and finally ejected the plain- 
tiff in 1252 F. That the plaintiff notwithstanding paid the rent of 
both these years; but, perceiving the defendants disinclined to restore 
his holding, he prosecuted them on the 18th December 1847, and 
his example was followed by Lullit Singh, another shareholder, who 
had been similarly disseised. That the result of these suits was 
that Ukbur Singh and others, the principal cultivators, admitted the 
justice of the plaintiff’s claim, and paid him the rents from 1251 to 
1254 F., upon the arbitration of Jugdum Sahoy and Salig Ram 
Singh, who also decided that as 160 beegahs only of the 200 beegahs 
of alluvion wore susceptible of cultivation, 32 beegahs should be 
severally allotted to the plaintiff and Lullit Singh ; the other cultiva- 
tors, viz. Bhoom Roy, Omed Singh, &c., keeping distinct posses- 
sion of their respective allotments, each north of the plaintiff and of 
each other in consecutive order; that a deed of agreement was 
entered into by Ukbur Singh and others to the above effect on the 
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8th January 1847, and delivered over to the charge of Jugdum Sa- 
hoy, putWarree, and in conseqnence of this adjustment, the plaintifi 
hied a razeenamah in his siiit, but the defendants have nevertheless 
dispossessed him from his share. 

Jeo Rag Roy, one of the defendants, assorts that his son, JRam Per- 
tab Roy, cultivated only 20 beegahs up to 1253 F., and made over 
the same to Mahadaoloil in the rollowing year, and never executed 
the agreement bond alluded to by the plaintiff. 

Mahadaoloil and Utloololl deny the ikrarnama, affirming that, if 
the deed were a genuine one, it would have been forthconung in the 
plaintiff’s former suit, in which no such instrument was tendered ; 
that the plaintifi‘’s tenement lies to the north of the holdings of the 
five shareholders ; that ho is in possession, having sublet a portion of 
it to others; and that the object of the present suit is to oust Malia- 
daololl from the 20 beegahs which he has acquired from Ram 
Pertab Roy. 

Ram Porkash Roy and others, defendants, disown being parties to 
the ikramamah and under-tenants of Ukbur Singh, but acknowledge 
holding several parcels of land from the lessee of mehal Sheo 
Deoree since 1255 F. 

Shamlall, defendant, admits holding 20 beegahs in the name of 
Bhoom Roy, which, he states, the plaintiff himself declares to be 
south of bis own cultivation, with which the plaintiff has never 
interfered. 

The principal sudder ameen dismissed the case, observing that the 
plaintiff had not filed the ikrarnamah mentioned by him, and that 
the defendants were in occupation of their respective holdings 
agreeably to certain pottalis. The plaintiff’s tenement being apart 
from them, and in the cultivation of Bbuggut Roy and others. 

In appeal, it is alleged that it was impossible for the appellant to 
have produced the deed of agreement, as Jngdum Sahoy, one of the 
putwarrees, who was charged with it, refused to attend the summons 
of the court, though pointed out by the peon who served the 
subpoena, without any notice being taken of his contumacy, and that 
the appellant himself being out of possession, it is not possible that 
he could have employed under cultivators to till on his behalf. 

On reference to the record, I find that subpoenas were only served 
on the two witnesses Jugdum Sahoy and Salig Ram Singh, but that 
they contumaciously neglected to attend. Prior to the decision of 
the c^e, moreover, the plaintiff volunteered to satisfy the court by 
evidedlf||> on oath, that these witnesses were material to the cause. 
The princij^l sudder ameen, however, rejected the petition (in my 
opinion on insufficient grounds,) and on the following day decided 
the case in their absence. This was clearly opposed to the spirit of 
Section 6, Regulation IV. 1793. The case is, therefore, remand- 
ed to the lower court for re-trial, and the usual order will pass for 
the refund of stamp value. 
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The 7th May 1850. 

No. 13 of 1849. 

Regular Appeal from the decision of Sped Munour Ally, late first grade 

Principal Sudder Ameen ofShahabad, dated 15/A February 1849. 

Nnnda Goshain^ (Defendant,) Appellant, 
versus 

Kallee Sahoy and Achhoybjir Ojha, (Plaintiffs,) Respondents. 

The plaintiffs (respondents) preferred this action, on the 3rd 
April 1848, with the view to obtain possession of a 9 annas share 
of mouzah Bhoja Chuck, pcrgunnah Beeteeah, and to be enrolled as 
proprietors thereof, as well as to recover rupees 109-1 5-4-3 J, the 
mesne proceeds for the year 1255 F. 

The plaintiffs assert that they purchased 9 annas of mouzah 
Bhoja Chuck from Girdharrcc and others, the proprietors, for the 
sum of rupees 1225, under a deed of sale executed by the latter on 
the 21st November 1847, or 29th Kartick 1255 F., duljr signed, 
witnessed, and registered. That after this act, the plaintiffs went, 
attended by the sellers, to Nunda Goshain, who held the estate in 
conditional sale, and offered to redeem it by the refund of the debt 
of the late proprietors ; but he, having colluded with them, refused 
to receive the money on the pretext that he had anotW claim 
against them, agreeably to an ikrarnama, which was stipulated to 
be satisfied simultaneously with the money due under the bill of 
conditional sale ; that the ikrarnama is a fraudulent deed, and was 
first denied by the sellers, but subsequently admitted by them ; and 
that, as the parties -were referred to a regular suit in the miscellane- 
ous proceeding held on the occasion, the plamtiffs have resorted to 
this complaint 

Girdharree, Bheekarec, and others, the defendants, answer that 
themselves and one Goordyal own 1 1 annas and 1 pie of mouzah 
Bhoja Chuck ; that 9 annas of it is held in conditional sale by 
Nunda Goshain for the sum of rupees 972-9-9, under a deed, dated 
the 9 th December 1846. That the defendants and Goordyal, having 
since borrowed the sum of rupees 774 from Nunda Goshain, executed 
an ikrarnama on the 18th October 1847, in his favor, on a promise 
to liquidate the amount together with the debt previou^ contract- 
ed ; that the plaintiffs requested the defendants and Goordyal to 
transfer 9 annas of their share to them for rupees 1225, a^''en- 
gaged to redeem the conditional sale for the present and liquid/ro the 
money due under the ikrarnama hereafter, by taking in conditional 
sale the rem a i ni ng 2 annas of their share; that upon these pro- 
mises the defendants sold 9 annas of their share for the sum of 
rupees 1225, for which amount rupees 972-9-9 were deposited in 
court ; but that the plaintiffs having neglected to abide by their 

32 
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engagements, Nunda Goshain’s claim under the ikramama remains 
unsatisfied and the plaintiffs’ purchase cannot necessarily take effect 
The answer of Nunda Goshain corresponds with that of the afore- 
mentioned defendants, with respect to the liens held by him under 
the deeds of conditional sale and agreement 
The principal sadder ameen decreed this case in favor of the 
plaintiffs for possession and for the mesne profits, having rejected 
the deed of agreement as a suspicious document, in consequence of 
discrepancies in the testimony of the witnesses and the absence of 
formal registration. 

In appeal, it is pleaded that the agreement bond was not register- 
ed on account of the intervention of the Dusserah vacation ; but 
that registry is not essential to the validity of a deed ; that the 
proper coarse for the respondents was first to have sued for the 
annulment of, the ikramama and afterwards for possession. The 
appellant further urges that he is a mendicant of the order of 
“ Nanuk Shahee,” and had amassed by beggary the money at issue, 
of which he now finds himself defrauded oy a combination of the 
respor/dents and his debtors. 

The ikramama of the 18th October 1847, upon which the merits 
of defendant’s case rests, is still an unregistered deed, and is wholly 
untrustworthy in consequence of the discrepancies and illiterate cha- 
racter of some of the witnesses. The two first being unable to read 
or write were not even shown the instrument, so it remains still 
unverified by them, and the statements of the third and the writer 
of the deed are so entirely opposed to that of Gnnga Bishen Doss, 
the writer of the signatures of the contracting parties and of some 
of the subscribing witnesses, as to show at once the utter worthless- 
ness of the testimony adduced. Considering, therefore, the judgment 
of the principal sadder ameen to be correct and proper, I confirm 
the same, and dismiss the appeal, with costs. 

The 9th MAy 1850. 

No. 14 of 1849. 

Regular Appeal frwn Jthe decision of Sped Munour Ally, late first grade 
Principal Sudder Ameen of Shahabad, dated \ bth February 1849. 

Madhoobun Doss, (Defendant,) Appellant, 
versus 

^ Isreepersaud, (Plaintiff,) Respondent 

This suit was instituted by the plaintiff ^respondeat,) on the 5tli 
May 1848, for the annulment of the sale of a fifth share in mouzah 
Bugwa, pergnnnah Funwarrah, under a deed of sale, dated the 16th 
December 1843, in order to realize by a judicial sale thereof rupees 
1391-0-lk, the amount of a decree, dated the 21st November 1837, 
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and for the reversal of a summary order issued on the 30th June 
1847. 

The plaintiff states that, on the enforcement of the decree of Bam- 
kietaruck Singh, his father, Gokool Chund, the principal debtor, was 
arrested ; on which occasion Gopaul Chund (the ancestor of Rek- 
hub Doss, Snkkhec Chund, and Doorgah Persaud) pledged his fifth 
share in mouzah Bugwa, under a deed of security, dated the 10th 
February 1838, for the satisfaction of a decree, principal and inter- 
est, both inclusive, engaging till then to abstain from otherwise 
disposing of the property; that when the plaintiff’s father again 
put his decree in tbrcc after crediting the sums recovered from the 
secui’ity, and desired the sale of the property, he was opposed by 
Sheo Sahoy 'Singh, the defendant, who pleaded an absolute sale to 
himself ; that the sale was consequently stayed under an order, 
dated the 30th June 1847 ; that Sheo Sahoy Singh seeks to main- 
tain his purchase by alleging that the sale was effected with the 
view to pay off the claims of Pudmun Koonwur and Monohur Doss, 
who held mouzah Bugwa in conditional sale prior to its iinpignora- 
tion by Gopaul Chund ; but that this will not legalize tlie transfer, 
inasmuch as Pudmun Koonwur and Monohur Doss are related to 
Gopaul Chund, and, being cognizant of his act, would have protested 
against it if they held a honafide lien on the property. 

Mudhun Doss, one of the defendants, affirms that he is not the 
heir of the late Gopaul Chund, but tliat Lukhee Chund and Door- 
gah Persaud, his sons, are tlie only heirs ; that although Rekhub 
Doss, the defendant’s father, Avas the son of Gopaul Chund, yet having 
been adopted by Surnain Singh, his uncle, he (Rekhub Doss) can 
have no title to the inheritance of his natural father, much loss has 
the defendant any right, and that the defendant has already been 
exonerated from liability for the decree acquired by the plaintiff’s 
father under orders of the 30th June 1847. 

Sheo Sahoy Singh, the defendant, urges that his purchase is not 
fictitious but genuine ; that out of rupees 3900, tlie value paid by 
him for five annas of mouzah Bugwa, rupees 100 were paid to 
Chutterdharreo, and the balance, viz., rupees 3800, was deposited in 
the civil court, and paid to Monohur Doss and Pudmun Koonwur, 
and also appropriated towards the liquidation of the decrees of 
Sobha and Jeolall Singh, under the orders of the court, dated the 
13 th January 1 842, and that tlie plaintiff’s father never objected to the 
conditional sale to Pudmun Koonwur and Monohur Doss, nor was 
the defendant himself at all aware of the lien alleged hy the 
plaintiff. 

The principal sudder ameen decreed this case in favor of the 
plaintiff, and adjudged a fifth share in mouzah Bugwa liable for his 
decree, remarking that the sale of the property, prior to the satis- 
faction of the decree, for which it was primarily pledged, was null 
and void, and that the conditional sale was not proved. 
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The appellant seeks to be exonerated from payment of tlie respon* 
dent’s law charges for which he has been made responsible conjointly 
with the other defendants^ on the grounds stated in his original 
defence, as well as in consideration of his not being even a party to 
the sale to Chowdree Sheo Sahoy Singh, which was effected by 
Lukhee Chund and Doorgah Persaud, the two other sons of 
Gopaul Chund, and on the score of having been once exempted 
from liability for the respondent’s decree by the principal sudder 
ameen in his proceedings of the 30th June 1847. 

The appellant is indisputably entitled to a consideration of the 
above pleas, which have been passed over suh silentio by the lower 
court. If he has been made jointly responsible with the other 
defendants for the payment of the respondent’s law charges, &c. by 
an oversight, the principal sudder ameen will have the goodness to 
rectify the error ; but if, on the other hand, it is intended that these 
costs should be jointly borne by the appellant, the principal sudder 
ameen will record his reasons for saddling him with them, in order 
that the appellate court may judge of their validity or otherwise. 

The "case is therefore remanded for re-trial, but the principal 
sudder ameen will confine his investigation exclusively to the point 
indicated. The usual order will pass for the refund of stamp value. 


The 9th May 1850. 

No. 15 of 1849. 

Regular Appeal from the decision of Syed Munour Alhj^ late first grade 
Principal Sudder Ameen of Shahabad, dated I5th February 184^. 

Chowdree Sheo Sahoy Singh, (Defendant,) Appellant, 
versus 

Isreepersaud, (Plaintiff^) Respondent 

This case having been remanded for the re-trial of a certain 
point indicated in the preceding appeal No. 1 4, no final judgment on its 
merit can now be passed. As connected therewith it is merely sent 
back to the lower court, with injunctions to confine the re-invostiga- 
tion to the matter set forth in that appeal. The usual order will pass 
for the refund of stamp value. 
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The 11th May 1850.' 

No. 16 of 1849. 

Regular Appeal from the deeieion of Sged Munour Ally, late fret grade 

Principal Sadder Ameen of Shahabad, dated 16/A February 1849. 

Surnam Roy and five others, (Defendants,) Appellants, 

verexie 

Ramjeetun Loll and two others, (Plaintiffs,) Respondents. 

This action was preferred *by the plaintiffs (respondents,) on the 
25th February 1848, for the recovery of rupees 1293-33|, being 
principal and interest of a debt due under a bond, dated the 23rd 
Jyte 1252 F. 

The plaintiffs allege that Surnam Roy and others being indebted 
to Lukhee Chund and Doorgah Persaud, the sons and heirs of 
Gopaul Chund, to the amount of rupees 974-8|, they executed the 
bond in question in their favor, mortgaging certain estates, and en- 
gaging to refund the debt in Bhadoon 1253 F. ; but that notwith- 
standing the expiry of that period the debtors having neglected to 
repay the loan, Lukhee Chund and Doorgah Persaud sold their claims, 
now amounting with interest to rupees 1291-4:J^, in the proportion 
of four annas to Ram Jeetun Lall, four annas to Lukhee Chund and 
eight annas to Lukhee Roy, agreeably to a deed, dated the 
30th January 1848, according to which the plaintiffs now sue. 

Surnam Roy and others, defendants, answer that they never exe- 
cuted any bond in 1252 F., nor were their transactions joint; that 
Surnam Roy and Ublak Roy only borrowed money from Gopaul 
Chund, the former rupees 216, on one occasion, under a bond, dated 
the 17th Bhadoon 1240 F., and on another rupees 650, under a 
deed, dated the 5th Maugh 1246 F., and the latter rupees 160, but 
that, on their neglect to pay the debts within the limited periods, the 
heirs of Gopaul Chund, upon the bankruptcy of their father, sold the 
debts of Surnam Roy, of 650 and 216 rupees, to Pudmun Doss and 
Jugemath Sahoy, respectively, and Ram Ublak’s debt of rupees 
160 to Urhunt Doss and Rummye Tewarree, all of whom having 
sued and obtained decrees have realized their several claims. 

Lukhee Chund and Doorgali Persaud, two of the defendants, 
acknowledge having sold the bond at issue to the plaintiffs. 

The principal sudder ameen decreed this case in favor of the 
plaintifis for the full amount claimed, on the evidence of their wit- 
nesses who verified both the bond and the debt 

In appeal, it is argued that as the original record of the debt in- 
volved in this action is said to have been contained in the banking 
books of the late Gopaul Chund, they should have been produced 
and examined, and that it is improbable that a banker, who has once 
given small loans to an individual upon the execution of bonds, would 
lend him larger sums on the bare entry of the amount in his books. 
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The deed of the 23rd Jyte 1252 F., corresponding witJi the 13th 
June 1845, is satisfactorily proved to have been executed by the 
contracting parties after an adjustment of accounts in tlie presence 
of some of the \ritnesse8; there is no necessity therefore for sending 
for the banking books of the late Gopaul Cliund. There is nothing 
moreover adduced in the defence to lead me to question the validity 
of this bond. And considering the judgment of the principal suddor 
aracen to be in accordance with the facts proved, 1 confirm the 
same, and dismiss the appeal, with costs. 

The Uth May 1850. 

No. 17 of 1849. 

Regular Appeal from the decision of Sped Munour Ally, late first grade 

Principal Sudder Ameen of Skahabad, dated \7th February 1849. 

Balgobind Sahoy and twenty others, (Defendants,) Appellants, 

versus 

Hecra Ram, (Plaintifi*,) Respondent. 

The plaintiff (respondent) preferred this action on the 27th March 
1848, with the view to obtain possession of a holding of 30 beegahs 
in mouzah Chunda Akhoree, pergunnali Arrah, together with its 
usufruct from 1249 to 1255 F., amounting to rupees 1152-8, by 
the reversal of the orders of the criminal court, dated respectively 
the 31st August and 2nd December 1842. 

The plamt sets forth that the land in question originally formed 
the tenement of Saheb Ram and Nowab Ram, who mortgaged 
it to tlie plaintiff for the sum of rupees 200 under a deed, 
dated the 24th Sawun 1237 F. *, that the plaintiff held posses- 
sion from the year following, paying annually to the maliks at 
the rate of two half mauiids per beegah from the produce 
up to the year 1248 F. ; that in 1249 F., Punjab Roy, the 
surbarakar, dispossessed tbe plaintiff, when Shoukloll, his grand- 
son, resorted to the criminal court and was restored to possession 
by order of the principal sudder ameen, dated the 31st January 
1843; but that on a hearing of the case under Act IV. 1840, tlie 
magistrate dismissed the plaintiff’s suit for possession, and his order 
was upheld in appeal ; that the plaintiff’s disseisure has according- 
ly taken place from 1249 F., hence this suit 

Balgovind Sahoy and others, defendants, answer that neither 
Nowab Ram nor Saheb Ram cultivate any land in mouzah Chunda 
Akhoree, but that Futteh Singh and Sheo Buksh, the ancestors of 
the defendants, admitted the fact of Golaub Doss and Mahawul 
Doss being cultivators, in their answer, dated the 16th April 1788, 
to the suit for possession of 250 beegahs, brought by the latter with 
the view to negative the claim for possession set up by them ; but 
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that the land was shortly afterwards withdrawn from their occupan- 
cy and settled with other persons who continue to hold it, and that 
the deed of mortgage pleaded by tlie plaintiff is spurious, not being 
attested either by the cazee or register. 

The answers of Ublak Singh, the heir of Saheb Ram, and of 
Nowab Ram, the heir of Golauh Doss, correspond witli the plaint. 

The principal sudder ameen, on the strength of the admission 
made by Sheo Buksh Singh and Futteh Singh, alluded to in the an- 
swer of Balgovind Sahoy, and the decree passed in that suit on the 
21st August 1788, decreed *to the plaintiff possession of the land 
sued for, with rupees 586-8, as the mesne proceeds. 

In appeal,- it is contended that the occupation of Saheb Ram and 
Nowab Ram itself not having been proved by any deed or decree of 
court, nor their names being inserted in the village papers, the 
alleged right of the respondent, who professes to hold from them, 
necessarily falls to the ground That the kubooleut of the 13th 
Zehij 1189, agreeably to which the principal sudder ameen states 
that Golaub Doss and Mahawul Doss occupied the land at issue, is 
not forthcoming on the record, and that although the acknowledg- 
ment attributed to Futteh Singh and Sheo Buksh, upon which the 
principal sudder ameen has chiefly founded his decree, was made, 
yet it was met by the positive denial of Golaub Doss and Mahawul 
Doss, and cannot therefore be productive of any benefit to the 
respondent’s cause. 

From the evidence, both oral and documentary, alluded to by the 

I u'incipal sudder ameen, it is clearly proved in my opinion that the 
and sub lite, viz., 30 beegahs in mouzah Chunda Akhoree, was the 
hereditary tenement of Saheb Ram and Nowab Ram, for which 
they paid annually, to the maliks, from the produce, at the fixed rate 
of two and half maunds per beegah. That they subsequently 
mortgaged their rights and interests in this land to the plaintiff, 
under a deed, dated the 24th Sawun 1237 F., who held possession 
on similar terms, I also find proved by the testimony of plaintiff’s 
witnesses. He is therefore fully entitled to the decree which the 
principal sudder ameen has given him, together with the mesne 
proceeds as determined by that officer. The kubooleut of the 13 th 
Zehij 1189, (a copy of which has been filed,) together with the ad- 
mission of Futteh Singh and Sheo Buksh, the ancestors of the de- 
fendants, relative to these 30 beegahs, dated the 16th April 1788, 
place the case for the plaintiff in a very clear light. The decision 
of the lower court therefore is upheld, and the appeal dismissed, 
with costs. 
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Present: H. STAINFORTH, Esq., Judge. 


The 1st May 1850. 

No. 61 of 1850. 

Appeal from the decision of Baboo Hergouree Bose^ Moonsiff* of 
Bussoolgungcy dated 31st January 1850. 

Sheikh Machoo, Appellant, 
versus 

Khyroolah, Respondent 

Respondent sued under a bond, noticing that the matter in 
suit liad been referred to arbitrators, who had been gained over, 
and who are sued. 

Appellant objected, among other matters, that the suit is unten- 
able, the matter having been referred to arbitration ; and that the 
arbitrators had been sued, that their evidence might be barred. 

The moonsiff (Baboo Hergouree Bose) held the suit tenable, as 
no award had been passed ; and holding the claim proved, he 
decreed against appellant. 

Appellant now repeats his former pleas. 

Judgment. 

The suit, instituted on 1st Assar 1256, appears to be untenable, 
because the matter at issue was referred in Maugh 1255, by the 
parties, to arbitrators, who were about to give an award, and 
because the arbitrators have evidently been sued that their evidence 
might be barred. 

It is therefore ordered. 

That the decree of the moonsiff be reversed, and respobdent non- 
suited, with costs. 
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Tub 2nd May 1850. 

No. 26 of 1850. 

Jppeal from theHecision of Moonshee Nuzeerooddeen Mahomed, Moonsiff 
of ParJcool, dated 2(ith December 1849. 

Surroopchunder Dass^ Appellfint, 
versus 

Ramgobind Dass and others, Respondents. 

Respondents sued to he allowed to use, as they had used for a 
long time, part of a path which runs from appellant’s house, hy 
their (respondents’) compound, to the high road. 

Appellant resisted the claim, declaring the path to he his own 
private property; that it has never been dedicated as a public 
road ; that the females of the parties used to visit each other’s 
houses, and that thus respondents were allowed to use his path, 
which he, appellant, has closed in consequence of disputes since the 
9th Sawun 1254, B. S. 

The moonsiff (Moonshee Nuzeerooddeen Mahomed) held it proved 
that respondents, and the people of their baree, had used the path 
for some time, and, after visiting the place and making enquiries 
there, he decided that they should continue to use it in such man- 
ner, but he provided that, on access of any large body of persons to 
respondents’ house, they should go by the old road, which is at 
present closed. 

Appellant now applies for the entire closure of the road against 
respondents, who have likewise appealed, praying that it may be 
opened unconditionally. 

Judgment. 

I have visited the place of this dispute. I hold it proved, by the 
evidence and the tenor of the plaint, that the path in suit is on 
appellant’s land. It runs from his house, outside of respondents’ 
compound, to the high road. There is an outlet upon it, from 
respondents’ compound, which from its position coimtenances the 
api>el]ant’s statanentj which is con6rmcd by evidence, that it was in 
the first instance made for the interchange of visits by the females 
residing in the houses of the parties who are relations. But not 
only do respondents appear, from the evidence, to have used the 
path in its north-easterly course towards appellant’s house, but in 
its westerly course towards the highway. They have enjoyed 
this latter use of it for upwards of twelve years, and the main 
question for decision is, from what time the bar of the law of limi- 
tation begins to run, whethef from the time the road was first 
used by respondents, or the time when its use was disputed. The 
path is not, as has been observed, a highway, but a private path 
traversing appellant’s compound, and used for a long time by 
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respondents. Its use must have been allowed > by appellant, b^t 
there is no ground for supposing that, in thus allowing the use of 
his path to respondents, he intended to convey perqjanent right to 
use it, and, it having been thus used permissively, I am of opinion 
that respondents’ claim cannot bo^held to commence from the time it 
was so used, but from the time the permission was asserted to convey 
permanent right, in the same way that the law of limitation is hold 
to run not from tlie date of a fraud, but from the date of the disco- 
very of it If I did not come to this conclusion, I must come to the 
conclusion that one man has only to walk daily for twelve years 
across another’s compound to establish a right to do so thereafter, 
but such conclusion seems to me preposterous. I am then of opi- 
nion, respondents have not made out the right of way which they 
claim, and that his suit must be dismissed. 

It is therefobe obdebed. 

That the decree of the moonsiff be reversed, and the suit dismissed, 
with costs. 


The 2nd May 1850. 

No. 29 of 1850. 

Jpptal from the deeinon of Moonshee Nvseerooddeen Mahomed, Moon- 
sif of Parkool, dated 20th December 18-19. 

llamgobind Das, Appellant, 
versus 

Surroop Chunder, Respondent. 

This is the cross appeal in the suit under which respondent ap- 
pealed under appeal No. 26, and having, in that appeal, come to the 
conclusion that appellant’s suit is untenable, and having ordered its 
dismissal. 

It is obdeeed. 

That this appeal be dismissed, with costs.' 

The 4th Mat 1850. ^ 

No. 80 of 1850. 

Appeal from the decision of Baboo Herpouree Bose, Moonsiff of Eussool- 
gunge, dated Zrd March 1850. 

Mahomed Asir and others. Appellants, 

, versus 

Abjan Beeboe, Rdspondent. 

The moonsiff has misunderstood the plaint in this case to be for 
possession of land belonging to a talooka, which has been assessed 
and settled with a laklur^dar, but appellants claim as owners of 
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the land as lakhiraj, purchased by them before the decennial settle- 
mentj and hold clandestinely as lakhiraj, in order to avoid the pay- 
ment of revenue. Under such circumstances, the suit must be re- 
manded for re-investigation. 

It is thebefobe obdebed, 

That the decree of the moousiff be reversed and the suit remanded. 
The price of the stamp on the petition of appeal will be refunded, 
and the moonsiff will pass proper orders in regard to the remaining 
costs of appeal 


The 6th Mat 1850. 

No. 172 of 1849. 

Appeal from the decision ofMoonshee Nueeerooddeen Mahomed, Moonsif 
of Parkool, dated 5th September 1849. 

Soobul Ghund Deb, Appellant, 
versus 

♦ 

Unnundnath Rai, and others. Respondents. 

Respondents sued for the value of trees, which appellant cut 
and carried awa^ from within the boundaries of their baree, or home- 
stead, specified m the plaint. 

Appellant resisted the claim, declaring the trees to have stood 
within the limits of the Kalee Baree founded by his inheritee, and 
which is under his care. ^ 

The moonsiff (Moonshee Nuzeerooddeen Mahomed) held it proved, 
by the evidence of witnesses examined by him and the local enquiry 
of an ameen, that the trees had been taken from respondents’ home- 
stead, and finally decreed the claim. 

Appellant has urged, in appeal, that the roots of the trees are still 
visible in the foundation of the wall enclosing the Kalee Baree, 
praying the judge to visit the place and inspect &em. 

Judgment. 

I have, as requested, visited the place of the strife. Appellant was 
in attendance ; and the only two of^the numerous persons present who 
were acquainted with the circumstance told me that one of the trees for 
the value of which this suit is brought and of which alone the stump 
was found, grew on the northern side of the dilapidated wall, i. e. 
respondents’ land, and while appellant’s witnesses have not sworn 
that the trees were in appellant’s land, respondents’ witnesses 
have sworn, with apparent truth, that they were on respondents’ 
land. I therefore see no reason for interference. 
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It is therefore qrdered. 

That the appeal be dismissed, and the mooDsiiTs decree affirmed, 
with costs. 


The Mat 1850. 

No. 79 of 1850. 

Appeal from the deeiiion of Baboo Chunder Kishwur Bat, Mooneiff of 
Hingajeeah, dated 28^5 March 1 850. 

Netaye Ram Deb and Beydun Ram Dhur, Appellants, 
versus 

Kant Ram Dhur and others. Respondents. 

The suit was remanded, on the 27th of Au^st last, for local 
cnqmry, and the moonsiffhas declared the appellants to have been 
in league with Banee Ram in causing the illegal sale of respondents’ 
property, and he has on this ground saddled appellants with their 
own costs. To me it seems that, if appellants colluded with Banee 
Ram, they should be made jointly liable with him, or be relieved 
altogether; and that the suit should be remanded for this purpose 
on the record of the reasons under which a deffierent course is ap- 
proved by the moonsiff. 

It is therefore ordered, 

That the decree of the moonsiif be reversed, and the suit remanded 
for decision vfith reference to the foregoing remarks. The price 
of the stamp on the petition of appeal will be refunded, and the 
moonsiff will pass proper orders in regard to the remaining costs of 
appeal. 


The 7th May 1850. 

No. 35 of 1850. 

Appeal from the decision of Baboo Chunderkishwur Bai, Moonsif of 
Hingajeeah, dated 2Ath December 1849. 

Ramshurrun, Appellant, 
versus * 

Bishunchurrun, Respondent. 

Appellant was' sued as security under a bond, and a decree 
has passed against him and Gourgbbind Surmah, the principal. 

He urges, in appeal, among omer matters, that Gourgobind has 
not received due notice of ^e suit ; apd, as I find, from the investi- 
gation made through the fixed ameen under the moonsifTs order ; 
that Gourgobind’s ordinary place of residence has been, for the last 
5 or 6 years, in pergunnah Chycherree, whereas the notices have 
been served at his old dwelling place, in pergunnah Burmchal, it 
is necessary to remand the suit as incompletely investigated! 



90 , iiu.AH~«rLn?T. 

It is therefore orpered^ 

That the decree of the moonsiff be reversed, and the suit remanded 
for disposal with reference to »thc foregoing remarks. The price of 
the stamp on the petition of appeal will be refunded, and the moon- 
siff will pass proper orders in regard to the remaining costs of 
appeal 


The 10th May 1850. 

No. 19 of 1850. 

Appeal from the decision of Moulvee If^aris Alee, Mooimff of Nuhbee- 
gunge, dated \Bth December 1849. 

Juddoonath, Appellant, 
versus 

Gourkishwur Deb, Respondent. 

Appellant and others sued for reversal of a sumniaiy decree, 
passed against them as tenants, in 1253 B. S., of 1 hear 1 pao of 
land in talooka Radharam, No. 47, they tenanting no such land, 
being tenants only of 9 kear 2 pao in talooka Nurdishur Das, the 
property of Joogulkishwur Das and others, on the yearly rent of 
1 rupee 14 annas ; and they claim 8 rupees 4 annas, as the sum 
paid by them under the decree, with*costs. 

Respondent answered, asserting appellant, &c., tenants of land, as 
per boundaries cited by him, the properly of himself and his 
hamtaum uncle, Rajkishun Deb, and pleaded that the rent, which 
had been paid in previous years, was withheld in 1253, but 
was admitted in a petition, given to the pcada, who took out the 
dustuk in the summary suit, in proof of which the decree was 
passed. 

The moonsiff (Moulvee Wans Alee) dismissed the claim, on ac- 
count of discrepancies in the evidence of the witnesses, and because 
the fariq or acquittance filed by appellant was at variance with his 
statement. 

Appellant now urges tliat the discrepancies arc imaginary, and 
that he has other witnesses. 

Judgment. 

The merits of this case- are not very clear from the papers, and 
it must be remanded for local en^iry whether appellant ^d or did 
not tenant respondent’s land, as &b says, and on the rent declared 
by Irim, in 1253. * ^ 

It is therefore ordered. 

That the decree of the moonsiff be reversed, and the suit remanded 
for the enquiry indicated above. The price of the stamp on the 
petition of appeal will be refunded, and me moonsiff will pass pro- 
per orders in regard to the remaining costs of appeal 
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The 10th May 1850. 

No. 33 of 1850. 

Appeal from the decision of Baboo CMnder Kishwur Rai, 'hloonmff of 
Hingajeeah^ dated 2\Bt December 1849 . 

Ghouse Alee Khan and another^ Appellants, 
versus 

Lalchund Deb, Respoi^dent 

This is a suit for the value of rice, the crop of some land, the 
property of respondent, cut and carried off in 1242 B. S., and re- 
spondent acknowledges dispossession from 1246. 

The moonsiff (Baboo Chunder Kishwur Rai) passed a decree in 
respondent’s favor. 

But it has been ruled, by the Sudder Dewanny Adawlut, that 
such a claim cannot be sustained, unless accompanied by a claim 
for possession of the land, and respondent must consequently be 
nonsuited. 

It is therefore ordered: 

That the decree of the moonsiff be reversed, and respondent non- 
suited, with costs. 


The 13th May 1850. 

No. 25 of 1850. 

Appeal from the decision of Baboo Ramtaruk Rai, Moonsiff of Lush^ 
kerpore, dated 2l«^ December 1849. 

Gungapershad Kur, Appellant, 
versus 

Ramguttee Kur, Respondent 

This suit is to cancel a deed of sale of some land, on the ground 
of non-fulfilment of the terms of purchase, that is to say, the non- 
payment of 80 rupees of the price of the land payable on respondent’s 
return from his pilgrimage, and pending payment of which the deed 
of sale had been deposited in trust with Hirdee Ram. 

Gungapershad and Chundee Churrun, the ‘purchasers, filed an 
answer, denying deposit of tlie deed, and asserting completion of the 
sale and delivery of possession. 

Hirdee Ram filed an answer in support of respondent, stating that 
on return of the latter from his pilgrimage, appellant and Chundee 
Churrun brought two bonds executed by respondent in favor of two 
mahajuns with 5 rupees in cash, and took him to respondent in 
order that the bonds and cash might be taken in liquidation and 
the conveyance delivered ; that respondent would not assent, as it 
was night; and that he, the trustee, was persuaded to take the bonds 
and cash, but that they were returned to appellant and Chundee 

48 
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Clinrrnn, on respondent’s refusal to receive them, on plea of pre- 
vious payment of the bonds. 

Respondent filed a reply, d^ing appellant’s answer, and affirm- 
ing the truth of Hirdee Ram’fi Element of the nocturnal visit, with- 
out mention of the bonds. 

The moonsiff (Baboo Ramtaruk Rai) held the conveyance to 
have been deposited with Hirdee Ram for completion of the sale, and 
the sale not completed, and he decreed return of the conveyance to 
respondent, &c. , 

Appellant now urges that completion of the purchase is proved ; 
that delivery of possession is attested by respondent’s as well as his 
own witnesses, and corroborated by the fact that the suit preferred 
against him by respondent, under Act IV. 1840, with conceal- 
ment of the fact of the sale, had been thrown out by the magistrate, 
on proof of the deed of sale. , 

JUDGikENT. 

None of the witnesses assert that payment was made at the time 
the kubalah w’as executed, nor is the deed stated, saving by one of 
appellant’s witnesses who. subsequently gives evidence showing that 
it was not at his absolute disposal, to have been delivered to the pur- 
chasers. On the other hand, there is evidence not only in the de- 
positions of respondent’s witnesses, but in those of appellant, show- 
ing that the deed was deposited, for completion of the purchase, 
with Hirdee Ram, whose averment, that appellant attempted to com- 
plete the payment, by delivery of two bonds and 5 rupees in cash, 
has been leu uncontradicted : especially with reference, then, to this 
circumstance, and to the evidence, I have come to the conclusion 
that the sale was not completed according to its terms ; and that the 
moonsifl’s decision is correct The suit under Act IV. 1840, I 
may observe, was instituted subsequently to the one now under 
decision. 

It is theeefobe ordered: 

That the appeal be dismissed, and the decree of the moonsiff affirm- 
ed, with costs. 


The 15tu May 1850, 

No. 11 of 1850. 

Appeal from the deeition of Moonthee Mahomed Moaeum, Moonsiff of 
Latoo, dated December 1849. 

Soobuma Dasee, Appellant, 
versus 

Joogulram Das, Respondent 

Respondent sued under a bond for rupees 104, with interest, 
executed by Kaleekapershad Dut, as principal, and Kaleekapershad 
Das as security. 
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Kaleekapershad Dut filed an answer, admitting execution of the 
bond, and averring that its amount was really due from the hein 
of Kaleekapershad Das, who had i^de a dying declaration to this 
effect, with injunctions to his wife to^quidate it. 

Appellant filed an answer, denying all knowledge of the trans- 
action, and pleading that her husband being dead, the claim 
against his heirs is untenable ; and that respondent and Kaleeka- 
pershad Dut have colluded to exstbt money from her. 

The moonsiff (Moonsliee l^ahomod Moazum) decreed that Ka- 
leekapershad Dut should pay 110 rupees, and appellant the balance 
of the claim, 96 rupees, that each should pay half of respondent’s 
costs and bear their own, and each pay the usual interest on the 
sum decreed : but he provided that the decree against Kaleeka- 
pershad Dut should not4)e executed till the suit instituted by that 
individual against respondent should be decided. 

Appellant re-dehies knowledge of the bond ; imputes enmity to 
the witnesses ; urges that the amount is due from Kaleekapershad 
Dut alone, &c. &c. 

^kaleekapershad Dut has filed a petition in support of the moousiff’s 
decree. 


Judgment. 

Kaleekapershad Dut has admitted execution of the bond; appel- 
lant does not now assert it to be false ; and, under these circum- 
stances, respondent appears to me entitled to a decree against both, 
with costs and interest from the date of suit. This was all that the 
moonsiff had to dispose of ; but, instead of confining himself to the 
simple question whether the bond in suit was executed, for a legal 
consideration, by Kaleekapershad Dut and Kaleekapershad Das, 
he has travelled out of the plain path of his duty, and taken up 
disputes beteen the person mentioned as principal in the bond and 
the heirs of the person mentioned as security, and has passed a 
discriminating decree, on the assumption that the person declared 
in the bond to be the security was really the principal, and he has 
ordered that his decree shall be in part delayed till decision of an- 
other suit, for which irregularities and other? he must be called to 
account 

It is therefore ordered. 

That the decree of the moonsiff be amended; and that the 
amotmt claimed be decreed unconditionally and indiscriminately, 
as prayed for in the plaint, with interest from the date of suit, and 
costs in the moonsiffs court, and interest to the date of realization. 
The costs of appeal in this court will be charged, with interest, 
to KaleekapersW Dut ; and separate proceedings will be held in 
regard to the moonsiff. 
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Th]£ 16th Mat 1850. 

No. 15 of 1850. 

Appeal from the deemon of MtMtshee Nueeerooddeen Mahomed, Mooneiff 
of Parkool, dated 14^5 December 1849. 

Gopal Kisben Deb aiid others. Appellants, 
i)er8U8 

Goorgobind Deb, Respondent. 

Respondbnt sued to recover, with interest, rupees 150, advanced 
under a farming lease. 

Appellants filed an answer pleading, among other matters, that 
the real lessee was Brijgobind, respondent’s brother, a mohurrir of 
one of the collector’s putwarees. 

The moonsiff (Moonshee Nuzeerooddeen Mahomed) decreed the 
claim in part 

Appellants again urge that the real lessee was Brijgobind, with 
other matter. 

Judgment. 

Respondent was not present when the advance was made : his 
brother, the putwaree’s mohurrir, is proved by respondent’s witnesses, 
Mahomed Molaim Ghowdry and Buddulram Nao, to have been so, 
and that brother is proved by the investigation of two ameens to 
have had possession of the property farmeu, collecting the rent of it 
for a year. Under these circumstances, I am satisfied that he is the 
real lessee, and, consequently, that this suit is instituted by one who 
is not the real plaintiff, and is therefore illegal. 

It is thebefore obdebed, 

That the decree of the moonsiff be reversed, and respondent non- 
suited, with costs. 


.The 16th May 1850. 

No. 22 of 1850. 

Appeal from the deemon of Moonshee Nueeerooddeen Mahomed, Moonsiff 
of Parkool, dated \Ath December 1849. 

Gourgobind Deb, Appellant, 
versus 

Gopal Kishen.Deb and others. Respondents. 

Appellant is dissatisfied with the moonsiff’s orderj disallowing 
part of his claim ; but as I have, on the appeal of respondents 
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(No. 15,) decided that appellant’s claim is illegal, and nonsuited 
him, 

It is ord£|EI}: 

That this appeal he dismissed, with costs. 

The 16th May 1850. 

No. 51 of 1850. 

Appeal from the deeieion of Baltoo Hamtaruk Rai, Mooneiff oflmhher- 
poor, dated 31s^ December 1849. 

Dooleecliand Kybert, Appellant, 
verstte 

Gourang Kybert ^d others. Respondents. 

Respondents sued for 300 rupees, damages, because appellant 
abused them as thieves, dacoits, and teers>by caste, when he found 
that they had forestalled him in purchasing all the dried fish at Teeka 
Kulla, causing their fellows to cease to associate with persons of 
their caste, &c. 

Appellant denied in toto both going to Teeka Kulla and giving 
abuse; and stated that he went to Tara Kulla, and was buying fish, 
when respondents came and outbid him, and, on his remonstrating, 
called him a Mussulman and person without barber and washer- 
man, &C. 

Respondents, in their reply, asserted Teeka Kulla and Tara Kulla 
are one and the same p|ace, with two names. 

Appellant, in his rejoinder, averred that respondents will be found 
on local enquiry to be teers. 

The moonsin (Baboo Ramtaruk Rai) held it proved, that the 
abuse stated in the plaint had been given ; and decreed 28 rupees 
damages, saddling the parties with half the costs of each. 

Appellant now urges, among other matters, that of the six wit- 
nesses present three say that the words thieves, dacoits, and teers 
were used, while the other three speak to hearing the word teer 
only, and hence he urges that the only word used was teer. 

Judgment. 

Appellant appears to me to have called respondents teers, know- 
ing that it would ofiend them, and 1 tliink that he should pay 8 ru- 
pees’ compensation for having indulged in the luxury of thus abus- 
ing and annoying them, with costs in proportion. 

It is thebefobe obdebed, 

That the decree of the moonsiif be amended by the sum decreed 
being reduced to 8 rupees, with costs in proportion to the amount 
over decreed. 
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The 27th Mat 1850. 

No. 82 of 1850. 

Appeal from the decision of Moiflvee Warts Alee, Momsiff of Nuhheegunge, 
dated 16^A April 1850. 

Madhooram Das^ Appellant, 
versus 

Moheshram Das and others, Respondents. 

Respondents declare themselve» proprietors, and not tenants, of 
land; and claim the amount of rent and costs illegally exacted from 
them, through a peada deputed in a summary suit. 

Appellant answered, averring respondents tenants of land, the 
property of himself and Buroda Dasee, on a rent of 8 annas yearly. 

The moonsiff (Monlvee Waris Alee) found discrepancies in the 
evidence of appellant’s witnesses, and held it proved that respondents 
are resident, tor the last 20 yeai^, on the land which they occupy, 
without payment of rent, and he finally decreed against appellant 

Appellant now urges that his defence is proved by the evidence 
of his witnesses^; that a vaqueel was deputed for a local investigation 
in contravention of Construction No. 901 ; and that the place of the 
rent in suit is near the cutcherry of the moonsiff, who was in vain 
solicited to visit it 

Judgment. 

Appellant was bound to justify his summary exaction, but has 
not done so, for his witaesses have not substantiated the previous 
payment of 8 annas per annum rent, indeed their evidence is 
greatly at variance with appellant’s statemdht, for two of the wit- 
nesses declare the amount of rent to be double what appellant has 
stated it Under these circumstances. 

It is ordered. 

That the decree of the moonsiff be affirmed, and the appeal dismissed, 
with costs. 


The 27th May 1850. 

No. 8.3 of 1850. 

Appeal from the decision of Baboo Ramtaruk Rai, Moonsiff of Lushker- 
pore, dated I7th April 1850. 

Sheikh Mahomed Urzan, Appellant, 
versus 

Sheikh Asaye, Respondent 

Respondent sued to recover, with interest, rupees 4, annas 5, 
3 pie, extorted from him on the 12th Assar 1256, through a peada, 
taken out under Regulation VII. 1799, under pretence of his being 
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tenant, in 1255, of 2 pao of land in talooka Mahomed Zurreef No. 
747, kharija neej Mahomed Zurreef. 

Appellant, in answer, averred tenancy, by respondent and others, 
of the 2 pao of land, his property, bo'ught from Abchand Beebee 
in 1246; that the rent for 1255 was withheld, and therefore 
realized under the summary proceedings ; that, formerly, respondent 
seized his, appellant’s, ryut for rent of this very land, and was 
punished by the magistrate ; and that the land has ever since been 
in his own cultivation. 

The moonsiff (Baboo Ramliarnk Rm) held respondent’s tenancy 
of appellant’s land, and payment of rent to him before 1255, un- 
proved by appellant’s witnesses ; and that the. summary exaction of 
rent was therefore illegal ; and, on these and other grounds, he 
decreed the claim. 

Appellant now urges that tenancy and payment of rent by 
respondent are proved, &c. 

Judgment. 

There is no evidence justifying appellant’s exaction, neither pre- 
vious payment of rent being proved, nor the existence of written 
agreement to pay being asserted, and the testimony of the two 
witnesses, who have sworn to oral agreement to pay, being incre- 
dible, with reference to the disputes between the parties and the 
improbability of appellant’s statement, that respondent and three 
others should be tenants of so small a portion as 2 pao of land. 

It is therefore ordered: 

That the appeal be dismissed, and the decree of the moonsiif 
affirmed, with costs. 


The 30th May 1850. 

No. 17 of 1849. 

Appeal from the decUtion of Moulvee Saaduf Alee, Principal Sudder Ameen, 
dated Ath September 1849. 

Burro Duloee, Appellant, 
vertua 

Sobasingh and others. Respondents. 

Appellant sued for the value of propel'ty seized and sold. 
Sobasingh admitted the sale of part of the property, for a smaller 
sum than that stated by appellant. 

First On the groiuid that Run Moonsiff, appellant’s father, to 
whom the property belonged, gave him, when dying, leave to sell, 
under a taleeka, or schedule, which he caused to be made out, in 
satisfaction of this defendant’s claim for 600 rupees ; secondly, on 
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the ground tliat he caused the body of Run Moonsiff to be burnt, 
and thereby became his heir : and thirdly, on the ground that the 
sister’s sen is the heir among Eossiahs. 

These being the main statements of the parties, the questions for 
consideration were 

Pint To whom the property sold belonged ; and if to appellant, 
what was its value, and was it forcibly seized and sold, as declared 
in the plaint ? 

Secondly. If it belonged to Run Moonsiff, what person caused his 
corpse to be burnt, and performed the obsequies of the deceased ? 
and is the person who causes the corpse of another to be burnt 
and performs the obsequies entitled as heir, according to the usages 
of the Eossiahs? 

Thirdly. If Run Moonsiff were owner, did he authorize the sale ? 

Fourthly. If it belonged to Run Moonsiff, should appellant, the 
son, be excluded from imieritanco of it by there being a sister’s son ? 

Instead of laying down these points briefly, distinctly, and un- 
mixed with foreign matter, the principal sudder ameen has careless- 
ly copied the statements of the parties into bis proceeding under 
Section 10, Regulation XXVI. 1814, appointing investigation of 
points soihe of which are not disputed and others irrelevant, and 
omitting questions which imperatively demand enquiry. Under 
these circumstances, I deem it my duty, especially with reference to 
the decision of the Sudder Dewanny Adawlut in the appeal of 
Eowur Rooder Singh, to remand the suit for investigation. 

It is thekefore ordered. 

That the decree of the principal sudder ameen be reversed, and the 
suit remanded for the purpose indicated, and referred to the recent- 
ly appointed sudder ameen. The price of the stamp on the petition 
of appeal will be refunded, and the sudder ameen will pass orders in 
regard to the remaining costs of appeal. 


The 31st Mat 1850. 

No. 70 of 1850. 

Appeal from the decision of Baboo Sharoda Pershad, Moonsiff of Ajmeree- 
gunge, dated 1814 February 1850. 

Brijkishwur Rai, Appellant, 
versus 

Muddun Mohun Dob, Respondent. 

This suit is under a bond. The bond is admitted, but it is aver- 
red by respondent, to have been deposited in trust with Eirtee- 
narain Shah, who was to have given it up to respondent on the 
signature of Ramkishun Biswas, respondent’s partner, being affixed 
to the deed of sale of some land, a consummation which the evi- 
dence of Eirteenarain shows to have never taken place. 
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The moonsiff (Baboo Sharoda Pershad) has dismissed the claim, 
on the ground of the sum represented in the bond having constitut- 
ed part of tlie price of the land bought by appellant &om respon- 
dent 

But from respondent’s own answer and the evidence of his wit- 
ness Kirteenarain, I find that one of the conditions under which the 
bond was to be cancelled has not been fulfilled : and, as the cir- 
cumstances under which respondent alleges the deposit to have 
taken place indicate that the fulfilment of the condition, that is to 
say, causing the signature of Ramkishun to be affixed to the deed of 
sale, rested with respondent, I am of opinion that a decree should 
pass, as prayed for by appellant, respondents being, of course, at 
liberty to prefer any claim which he may hold himself entitled to 
advance in connection with the price of the land. 

It is therefore ordered. 

That the decree of the moonsiff be reversed, and the claim decreed, 
with costs. 


The 31st Mat 1850. 

No. 87 of 1850. 

Appeal from the decinon of Bahoo Ramtaruck Rai, Moonsiff of Luthker-. 
poor, dated 26<A April 1850. 

Sheikh Nagur, Appellant, 
versus 

Deeanutram Shah, Respondent. 

This suit is under a bond. The land is said to have been forcibly 
taken by Oochub Ram and Pagul Ram, in appellant’s name, because 
respondent quitted their bazar for the rival bazar recently establish- 
ed, of which oppression respondent complained to the magistrate. 

The moonsiff (Baboo Ramtaruk Rai) held the bond to have been 
extorted, and dismissed the claim. 

Appellant urges that his claim is established, and that he has no 
connection with Oochub Ram, &c. 

JUDGMEET. 

The evidence of Jyram, who gave evidence in 1848, on the part of 
Sheikh Nagur, then declared appellant to be snrbarrakar of Oochub 
Ram and Pagul Ram, Oochub Ram’s witnesses in another case, in 
December 1849, that is to say, after the date of the bond in suit, 
made a similar statement, so that it is clear that the connection, 
which appellant repudiates with Oochub Ram, is true ; and, advert- 
ing to this fact and the circumstances of the case, it is impossible 
for me to place any faith in this claim, which seems to me pre- 
ferred only to counteract the complaint to the magistrate. 

49 . 
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It is thebkfobe obdbbbd: 

That the appeal be dismissed, and the decree of the moonsilf affirm- 
ed, with costs. 

The 31st Mat 1850. 

No. 88 of 1850. 

Appeal Jrom the deeiaion of Baboo Ramtaruk Rai, Moonaiff of Luah- 
kerpore, dated 26M April 1850. 

Sheikh Nagur, Appellant, 
veraua 

Bammohun, Bespondent. 

The cirpumstancea of this suit aro similar to those of the case 
disposed of under appeal No. 87, on the grounds declared in which 

It is obdebed. 

That the appeal be dismissed, and the decree of the moonsiff 
affirmed, with posts. 
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Pbesent: The Honorable ROBERT FORBES, Judge. 

The 16th May 1850. 

% 

No. 1 of 1849. 

Regular Appeal from a decision of Mouhee Niamut Allee Khan^ first 
Principal Sudder Ameen, dated 26th December 1848 . 

if 

Rampershad Singh^ (one of four Defendants^) Appellant^ 

versus 

Chetroo Raee and Goodree Raee^ (Plaintiffs^) Respondents. 

This was a suit instituted to cancel^ as collusive^ a bill of sale^ 
dated 10th December 1834, of mouzah Shunkerpore Suhtah alias 
Purboonarainpore, and other property in pergunnah Bissareh, and to 
reverse a proceeding of the judge, dated the 12th March 1847, 
action being laid at Sicca rupees 1950 (the price entered in the bill 
of sale) or Company's rupees 2080. 

The plaintiffs had obtained a decree on the 19th June 1843 in a 
suit to recover on bond against three of the defendants, Ruggoobeer, 
Bungsee, and Chuttawur Singh, (not present in appeal,) anu7 in exe- 
cuting their decree, attached the above property as belonging to 
their debtors with a view to its being sold ; on which the appealing 
defendant objected, on the ground that the three debtors above- 
named, two of them, it appears, being his brothers-in-law, had sold 
him the above property by deed of sale dated as above, and his ob- 
jection being admitted by the judge on the 12th March 1847, the 
property was released from s^e, to cancel which bill of sale and 
proceeding this action is brought. It is also urged that had the 
sale been a hona fide one, why did the alleged sellers present a peti- 
tion of objection to the collector in 1841 ? 

The defendant Rampershad Singh pleaded, first, the statute of 
limitation with reference to the date of the deed of sale, which latter 
was executed eleven months and twenty-seven days before the 
bond on which the decree was founded ; and secondly, denying the 
existence of any relationship between himself and sellers, urges that 
it is not imperatively necessary to register a kuballa on the very 
day of its execution ; and regarding tlie petition presented by the 
sellers to the collector, there was no need for his coming forward 
as objector. 

The other defendants did not answer. 


33 
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The principal sadder ameen gave the plaintitfs a decree, the sale 
being in his opinion proved to be collusive both by the fact of rela- 
tionsnip between the buyer and sellers being established by evidence, 
and because the bill of sale had not been registered until after the 
lapse of more than a year from the date of its alleged execution, the 
bond too on which the decree obtained by the plaintiffs had been 
given, bore a date prior to that of the registry, from which it was 
clear that a date antecedent to that in the wnd had been inserted in 
the kuballa on an old stamp. It also^appears that in 1841, the share 
of one putteedar, Jngroop Singh, as B*ecurity, was about to be sold by 
the collector, on which the three debtors, Ruggobeer Singh and others, 
came forward and laid claim to their shares, which would have been 
absurd if the property had been really sold in 1834. Moreover, 
the plaintiffs filed three original thika pottahs and six fariqkhuttees, 
or acquittances, plainly showing that the three debtors had been in 
possession subsequent to the alleged sale, which could not have been 
the case had they really disposed of the property before. 

The single defendant in appeal pleads that, even allowing the 
statement of t^ic plaintiffs of his being related to the two defendants, 
Bungsee and Ghuttawur Singh, to be true, that does not make him 
out any relation to the third, Kuggoobeer Singh, and the pottahs and 
fariqkhuttees and petition to the collector have .all been collusively 
got up between the plaintiffs as dccreeholders and the sellers. 

Judgment. 

I see no ground whatever for interfering with the decision of the 
principal sudder ameen, which I accordingly affirm as just and pro- 
per, and dismiss the appeal, with costs payable by the appellant 


The 16th May 1850. 

Na 257 of 1849. 

Regular Appeal from a dedaion of Munneerooddeen Hossein, Moonsiff of 
Muhwa, dated \Ath June 1849 . 

Ramdyal Mahtoo, (Plaintiff,) Appellant, 

• verms 

Eashec Roy and four others, (Defendants,) Respondents. 

The plaintiff brought this action to recover Company’s rupees 30 
as the value of two bullocks, alleged to have been forcibly taken 
away from him by the defendants, and also to reverse a proceeding of 
the foujdarry court of the 6th J^anuary 1849, in which court he 
(plaintiff) had unsuccessfully prosecuted the single defendant 
Kashee Roy only. 

The latter person, as defendant, denies having taken the bullocks 
by force, and pleads that having lent the plaintiff 25 rupees the 



ZlLtAH TIHHOOT. 


101 


latter gave him a bond, and that, agreeably to adjustment effected 
by and in presence of arbitrators, the plaintiff made over to him the 
two bullocks at a valuation of 20 rupees and a young mare valued 
at 10 rupees, in payment of the debt, and returned him (defendant) 
his bond. 

The other four defendants pleaded, in answer, tliat they have 
nothing whatever to do with the case, and that the plmntiff has only 
sued them now which he did not do in the foujdarry case. 

The suit was dismissed by the moonsifP, because he found the 
statements of the plaintiff’s witnesses to be conflicting, and that, as 
the case had been disposed of in the foujdarry court after hearing 
evidence on both sides, the plaintiff’s suing to set aside that decision 
was improper. Besides which, tlie use of force by the defendant is 
not established by the proceeding of the foujdarry court, but that 
the bullocks had been pledged in payment of a debt 

The grounds of appeal are that if, as averred by the defendant, 
there had really been an arbitration, there would have been the 
usual agreement and written decision of arbitrators. In addition to 
which the defendant has neither produced any bond nor witnesses 
to one. How then can the court implicitly believe that one was 
really executed ? 

Judgment. 

The inoonsifiTs investigation of this case is very imperfect and 
superficial, and his decision is therefore hasty and unsatisfactory. 
The preponderating proof is in favor of the 'plaintiff whose suit has 
been dismissed, and no evidence was taken in support of the ideas 
urged by the defendants, in regard to a loan and the alleged pledging 
of the animals said to have been forcibly carried off and the 
arbitration. 

Reversing the decision of the moonsiff, 1 remand the suit for 
re-investigation with advertence to the above remarks, and with the 
issue of the customary order for the refuud of stamp duty. 


The 17th May 1850. 

Na 44 of 1849. . 

Regular Appeal from a deeition of Mouhee Mohummud Mohamid, second 
Principal Sadder Ameen, dated 22nd Mag 1849. 

Hirdenurain, (Plaintiff,) Appellant, 
versus 

Musst. Jumna Oojain and Mussfc Hoolasbuttcc, (Defendants,) 
Respondents. 

This was a suit for the recovery of Company’s rupees 1163-5-6, 
principal and interest of a loan on a bond alleged to nave been exe- 
cuted hy the respondents (defendants,) on the 18th Jeit 1255 F. S., 
on an adjustment of accounts relating to former monetary transac- 
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tions between the parties, and the borrowers being women and 
pordahnnsheens, they had authorized Sroedhur Surosuttee, who is 
the husband of Musst Hoolasbuttee and the son-in-law of the other 
defendant, to sign the bond for them, and four others to witness its 
execution on their behalf. 

Neither of the defendants appeared to defend the suit either in 
the court of first instance or appeal. 

The principal sudder ameen dismissed the suit for several reasons, 
the chief of which are these. , 

The impression of the seal on the bond is illegible, and the wit- 
nesses were not able to say how much money appeared due^ on 
ledger accounts and how much on former bonds, and he discredited 
the statement of the witnesses who deposed that the mussamuts 
had authorized them to sign for them from behind a purdah. It did 
not appear that the party who signed for the mussamuts had any 
authority to do so, and either a general or special power was 
indispensable in such a case. Furthermore, two of the witnesses 
deposed that they had received verbal instructions from the mussa- 
muts to attest^ the bond, notwithstanding which their names were 
also in a chittee,” or note, which had been sent into Mozufferpore, 
directing others of the witnesses who had not received verbal instruc- 
tions to t)e present and attest the deed, the reason or necessity for 
which is not apparent ; moreover, the bond ought to have been, but 
was not, registered, and tlie suit does not indude, as it ought to 
have done, the party who signed and sealed for the mussamuts. 

In appeal, the plaintiff contends that one proof of his suit being 
just is the fact of the defendants not having defended it, that Sree- 
dhur Surosuttee was the man of business of the mussamuts, and sign- 
ed and sealed and acted in the whole transaction on their behalf, two 
witnesses having deposed to their having received the mussamuts’ 
verbal instructions to attest the bond and the other two by “ chittee.” 

Judgment. 

I think the principal sudder ameen was altogether wrong in 
throwing out this case. The defendants neither answered nor ap- 
peared in the court of first instance or in appeal ; and the execution 
of the bond being ppved bv the testimony of four witnesses, the 
principal sudder ameen ought to have known that the registering 
of bonds is not imMratively required by any regulation. 

Regarding the aoubt expressed by the principal sudder ameen as 
to the authenticity of the mussamuts’ sem from its impression not 
being legible, impressions exactly similar are found on several vahalut- 
namahs executed by the mussamuts, either as plaintiffs or defendants, 
and filed in other c^es, which have been inspected in this court, all 
such papers being signed for the mussamuts by the same Sreedhur 
Surorattee, the husband of the defendant, Musst. Hoolasbuttee 
Oojain. 
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The kliata-buhees too of the plaintiff for the years 1254 and 
1255 F. S. having been called for and produced in this court, an 
entry is found in the latter of the balance remaining due from the 
mnssamuts on settlement of accounts on the date on which the bond 
was given, mention being also made in tlie same place of the ac- 
tual execution of such Dond, while from various entries in the 
khata of the former year it appears that the mnssamuts had money 
dealings with the plaintiffs cootee and always through the me- 
dium of Sreedhur Surosuttee, and the plaintiffs own gomashta, 
Radeh Lall, attests the khata-buhees in respect to both points. 
The fact too of the mnssamuts’ banking with the plaintiff’s cootee 
is proved by dakhilas for Government revenue, which the latter 
has- filed, showing that the revenue for which they are acknow- 
ledgments were paid in by the cootee for the mnssamuts, and fur- 
tlier proof of Sreedhur Surosuttee’s being employed to act for and 
on behalf of the mnssamuts is afforded by a chittee on stamped paper, 
dated 4th Poos 1254 F. S., bearing the mnssamuts’ seal, and ad- 
dressed to the mahajnn when she first opened an account with him. 

For these reasons, I consider that the plaintiff’s claim is established, 
and, accordingly, reversing the decision of the principal sudder 
ameen, I decree for the appellant, with costs chargeable to the 
respondents. 


The 17th May 1850. 

No. 265 of 1849. 

^tegular Jppealfrom a decision of Pundit Dataram, Moonsiff of Teigrah, 
dated Ath June 1849. 

Brijlall Chowdry, (Defendant,) Appellant, 
versus 

Mahadeo Chowdry, (Plaintiff,) Respondent 

In this suit, which was instituted by the plaintiff to recover from 
the defendant Company’s rupees 106-3-3, principal and interest of a 
loan ortljond, bearing date the 24th Poos 1254 Fuslee, the defen- 
dant denies Ihe claim in toto, or that he ever executed any bond, 
and pleads that the case had been got up against him through 
enmity. But the moonsiff, finding the execution of the bond proved 
as required by Section 15, Regulation III. 1793, by the testimony of 
two witnesses, one of whom was the writer of tlie bond, and both 
deposing to the payment of the sum borrowed in their presence, 
gave the plaintiff a decree. 

All that is brought forv^ard in appeal is, that two witnesses out of 
three named in the bond having deposed to their knowing nothing 
of the matter, the evidence of the single remaining witness and'-of 
the writer cannot bo sufficient; besimjs which the plaintiffs wit- 
nesses are his own relatives and their testimony is contradictory. 
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Judgment. 

Concurring in the justice and propriety of the moonsifTs decision, 
which is not impugned by any thing brought forward in appeal, I 
uphold the same, and reject the appeal without summoning the 
respondent. 


The 17th Mat 1850. 

No. 267 of 1850. 

f 

Regular Appeal from a decision of Moulvee Maneerooddeen Hossein, 
Moonsiffof Muhwa, dated 14M June 1849. 

Kashee Rawut, (Defendant,) Appellant, 
versus 

Shaikh Moula Buksh, (Plaintiff,) Respondent. 

The plaintiff, as malik, sued to recover from the defendant, as 
kashtkar, the sum of Company’s rupees 28-15, principal and inter- 
est of arrear? of rent of 1 beegah of land at the rate of 10 rupees 
per beegah, in mouzah Akburpore, pergunnah Bissareh, on the 
ground mat, notwithstanding his (plaintiff’s) having issued the usual 
notice required by Regulation V, 1812, the defendant cultivated 
the land without obtaining a pottah. 

The defendant denies having any land in his cultivation from the 
plaintiff, but pleads that he cultivates 17 cottahs of land as shikmce 
under Gungun Rawut thikadar, the rent for which he regularly paid 
to the latter while alive and after his death to Sheotuhul Rawut, his 
younger brother, the truth of which statement may be ascertained 
by enquiry among the neighbouring ryots, this action being brought 
to establish a higher rate of rent than has been heretofore paid. 

Sheotuhul Rawut also presented a petition in support of the de- 
fendant’s allegations. 

The suit was decreed by the moonsiff in plaintiff’s favor, on 
the evidence of the putwarroe of tlie latter, his jumma-wasil-bakec, 
and the testimony of other witnesses, but without the enquiry pray- 
ed for by the detend^t, among the neighbouring ryots, on which 
account the defendant appeals from his decision. 

Judgment. 

There were two points in this case for adjudication, neither of 
which has been satisfactorily determined in the lower court; first, 
whether the defendant really had land of the plaintiffs, and, if so, 
how much, to cultivate; and secondly, what rate of rent is paid for si- 
milar land in the vicinity. Enquiry among the neighboring ryots 
would have set at rest both points. 

The case must be, and is accordmgly remanded for re-trial to the 
moonsiff, with order passed for return of mstitution fee. 
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The 22nd May 1850. 

No. 51 of 184&. 

Regular Appeal from a decision of Moonshee Sheikh Derasut Allee^ 
Sudder Ameen of Musufferpore^ dated \Qth July 1849. 

Sheikh Luteeff Ahmud, (Defendant,) Appellant, 
versus 

Musst Oozeeni i, (Plaintiff,) Respondent 

This was an action to reccwer Company’s rupees 473-2-9, prin- 
cipal and interest of peshgee, the plaintiff stating that her husband. 
Sheikh Kurreemooddeen, took a tnika farm of the 2 anna share of 
mpuzah Islampore, pergunnah Bissareh, from the defendant, the 
latter receiving the above sum in advance, but the plaintiffs husband 
was dispossessed pending the duration of .the lease, owing to the 
property being attached arid settlement made by Government with 
another party. 

The answer of tlie defendant is a denial of the execution of any 
thika pottah, pleading likewise that, if plaintiffs statement was cor- 
rect, she would have objected at the time of attachment and settle- 
ment. Besides which, 12 years have elapsed since the date of 
attachment to that of suing. 

The sudder ameen was of opinion that the 'execution of the thika 
lease was satisfactorily established by the testimony of the witness- 
es who subscribed it, the evidence of others also establishing the 
fact of the plaintiffs possession prior to the attachment, and he found 
that, computing from the date of the roobakaree of settlement, the 
plaintiffs suit is within 12 years. He accordingly decreed the suit 
in favor of the plaintiff. 

The ground of appeal is that plaintiffs dispossession should be 
computed from the date of the attachment of the property by Go- 
vernment, and not from the date of settlement. 

Judgment. 

All that is involved in this appeal is from what date the respond- 
ent (plaintiff) was dispossessed, and whether, with reference to that 
date, she has now sued within the time prescribed by law. 

The settlement roobakaree bears date the 30th October 1835, 
or 26th Kartick 1243 F. S., and it is in evidence that the plain- 
tiff was in possession till Poos 1243, or January 1836, and as she 
filed her plaint on the 31st August 1847, computing from either of 
the above dates, she is within time. Dismissing therefore the ap- 
peal, I affirni' the decision of the sudder ameen without notice to 
the respondent. 
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The 22nd May 1850. 

No. 79 of 1849. 

Regular Appeal from a dleeiaion of Moulvee Mohummutl Mohamiif, seconit 
Principal Sudder Amen, dated 2\stJuly 1849. 

Jyram Singh, (Plaintiff,) Appellant, 
veraus 

Jhootee Singh and others, (Defendants,) Respondents. 

Tub plaintiff sued the three defendants, who are brothers, to re- 
cover from them the sum of Company’s rupees 1546-1 1-8, principal 
and interest of a loan, alleged to hare been made to their father, 
Sheodyal Singh, who executed a bond on the 13th Bysack 1244 
F. S., promising payment by ' the poomomassee of Sawun of the 
aniTiR year. But the defendants denied that their father had ever 
borrowed the money or given the bond, they also pleaded that the 
plaint contained no reason for the delay in suing, notwithstanding 
the lapse (/ 12 years, nor did it say any thing of payment having 
been demanded. 

The principal sudder amecn dismissed the suit, because, of five wit- 
nesses who subscribed the bond, three, and among them the alleged 
writer of the deed denied any knowledge or their attestation of it, and 
of the other two, though they attested the bond, one of them could 
not read so as to identity the bond, and therefore the testimony of 
the remaining single witness could not suffice. In regard, too, to the 
testimony of otliers who depose to the plaintiff having importuned 
for payment,* and of those who speak to their knowledge of overtures 
of compromise, their evidence cannot be considered to the purpose, 
since the execution of the original bond itself has not been proved. 

In appeal, the plaintiff urges that, before the evidence of the three 
witnesses, who deposed to their knowing nothing, had been taken 
down, he petitioned the principal sudder ameen, praying that "as 
they were in league with his opponents their depositions might not 
be taken. On this, the principal sudder ameen passed an order that 
their evidence should be taken, but that the plaintiff might after- 
wards disprove it He accordingly petitioned to the effect that the 
writer of the bond (by name Seetaram) had been in his (plaintiff’s) 
employ as putwarree, but been dismissed, and that, in three missils, , 
which he particularized, papers would be found bearing the aboVe ' 
witnesses’ signatures, which he prayed might be compared witli that 
in the bond and which the witness had denied. To jthis petition,.' 
however, the principal sudder ameen did not accede; moreover, with 
reference to Section 15, Regulation IIL 1793, two witnesses have 
proved the execution of the bond, and several persons have testified 
to his having asked for payment, and that a compromise was on the 
tapis. 
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Judgment. 

I consider the principal sudder ameen’s investigation of this case 
incomplete and insufficient. Having himself passed an order that 
the plaintiff (appellant) would be at liberty to disprove the evidence 
of three of the plaintiff’s witnesses, whose evidence the principal 
sudder ameen recorded contrary to the expressed wish of the plaintiff 
himself, the latter objecting, that they Tthose witnesses) had collu- 
sively sided with his opponents, and wno accordingly deposed that 
they knew nothing, the prindpal sudder ameen ought not to have 
closed the case without giving the plaintiff the opportunity of rebutt- 
ing their evidence agreeably to the prayer of his petitions, one pre- 
sented before, and the other after, their depositions had been taken. 

The principal sudder ameen ought also to We calledfor and exa- 
mined the missils specified by the plaintiff, to prove the handwriting 
of the writer of the bond Seetaram, who denies having written it, or 
signed his name in attestation either for himself or any other. 

I remand the case to the principal sudder ameen’s court for 
re-trial with reference to these remarks, and with the usual order 
for the refund of the value of stampt paper. 


U 
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Pubsent : JOHN FBENCH, Esq., Additional Judge. 

The 4th Mat 1850. 

No. 313. 

' Regular Appeal from a decision passed by Pundit Data Ram, Moonsiff 
ofTeigrak and Beegoo Surai, dated 3d April 1848 . 

Gondee]^ Mhatoon, (Defendant,) Appellant, 
versus ' 

Tulleiwur Race, (Plaintiff,) Respondent. 

The action of this suit is laid at Company’s rupees 4-13-6, being 
the principal and interest of arrears of revenue, due for the years 
1253 and 1254 Fuslee, on the cultivation of 5 beegahs, 9 hiswas, 3 
dhoors of land, at the rates of rupees 2 and rupees 1-12 sayer, at 2 
annas 6 pie on the produce of moowah according to putwarree’s 
accounts of Norsinghjpore Soogund, pergunnah Mulkee. 

Purport of .the ^aint is : that Rugnauih Sahee, the proprietor of 
the abovemenlioned village, leased the plmntii! 8 annas share of the 
whole 16 annas of the village from 1253 to 1259 Fuslee, on an 
advance of rupees 2996, of which the plaintiff is still in possession ; 
the defendant being a cultivator of the quantity of land above stated, 
and not paying the plaintiff his quota of rent, he therefore sues the 
defendant according to the putwarree’s accounts. 

The defendant pleads: he does not cultivate the full quantity of 
land nor at the high rates specified in the plaint, and for every de- 

S tion of rent payable by him for the jears 1253 and 1254 
ee was rupees 8-9, and that he had paid the plaintiff rupees 
4-4-6, on account of the two years sued for. The plaintiff' in mea- 
suring his cultivation made use of a rod of only 5 cubits, in lieu of 
the customary length 5^ and 5f cubits, and assuming higher rates 
for the different kinds of cultivation, hence the increase of his 
demand. 

Hunnooman Dutt and three others, proprietors of the other 
8 annas share, filed a third par^ petition, urged : leases to the ryots 
and their counterpart of those deeds are written out in the names of 
all the proprietors jointly, and not separately, stipulating therein, for 
cultivation exceeding that specified in the lease, to be paid for at the 
rate in the deed. There are two kinds of measuring rods, the one 
of 5f cubits is made use of in measurement of land that has been 
cultivated for spring crops, and the other of 5^ cubits for cotton 
and other kinds of cultivation. The defendants have paid to them 
their portion of the rent for 1253 Fuslee, according to the quantity 
of cultivation and rates specified in the plaint, and by measurement 
effected in 1253 Fuslee. 
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The moonsiff decreed in favor of the plaintiff, on the croands 
of the evidence of plaintiffs witnesses, and the putwarree, who filed 
the wasil-bakee, and the quantity of cultivation having been ascer- 
tained by the investigation and measurement made by the ameen 
deputed to the spot, prove the plaint. 

The defendant appealed from this decision, urging : the rod used 
by the ameen was of the sikundree cubit, and not that used in mear 
suring lands of the pergunnah; and the measurement of tlie ameen 
having been effected when he was not present, it cannot be admis- 
sible. The witnesses adduceef by the plaintiff are his dependants; 
hence their evidence should not be depended upon. 

Court. 

The objections urged by the appellant are groundless, for the 
rods with which the lands were measured were of the customary 
length as used in the pergunnah, proved by the evidence of wit- 
nesses and report of the ameen. Witli respect to the measurement 
having taken place, when' the appellant was not present, was from 
his own contumacy in not having attended the ameen to see it 
carried into effect, even after three proclamations had been issued 
for his own attendance for that purpose. It is evident the appeal 
has been preferred merely to delay payment of the rent justly due. 
Therefore, ordered, the decision of the moonsiff be affirmed, and the 
appeal dismissed with costs chargeable to appellant. 


The din May 1850. 

No. 316. 

Regular Appeal from a deeimn passed by Kasee Mohmnmud Allum, 
Moonsiff of Coylee, dated %th April 1848. 

Nauthbuksh, (Plaintiff,) Appellant, 
versus 

Ghccnah Raeo and Mujnoo Lall, Naeb Putwarree, (Defendants,) 

Respondents. * 

The amount of action of this suit is laid at Company’s rupees 
23-7, being tlie principal and interest of a receipt given, acknow- 
ledging the amount of decree of a summary suit, dated 10th of 
March 1846. 

Purport of the plaint is: that Mujnoo Lall, one of the defendants, 
as naeb of Jublto Loll, putwarree of village Mudkole Nawarah 
Mudeiwali, pergunnah Bubrah, zillah Toorkee, being in the employ 
of the indigo factory at Bulsour, to recover arrears of rent of the 
6 annas instalment of 1252 Fuslce, due from the other defendant. 
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Gheenali Baee, who is a cultivator in the said village, caused an 
attachment of his crop ; the plaintiff having become surety for 
Gheenah Baee, he thereby obtained a release of his crop, and pre- 
ferred his objection to the attachment to the collector, who, on in- 
vestigation of the matter, decreed in favor of Mujnoo Baee, the 
defendant On the execution of the decree, the plaintiff was seized, 
who thereon paid the sum of rupees 18-13 to Mujnoo Baee, taking 
a receipt from him for the amount As Gheenah Baee, the princi- 
pal defendant, will not repay the mojney, the plaintiff tWefore sues 
toth. 

The defendants allowed the case to go by default 

The moonsiff dismissed the suit, on the ground : the plaintiff 
merely filed the receipt and adduced the two subscribing witnesses 
thereon ; the plaintiff’s attorney was questioned whether he had any 
further documents to file; he answered his client had not given him 
any other documents, and that he wished the investigation to pro- 
ceed on the receipt filed. Without copy of the security, the sum- 
mary decision of the attachment case, and the receipt filed, and the 
evidence of witnesses thereof, alone are not sufficient proof of the 
case. 

From this decision tiie plaintiff appealed, urging : the defendants 
allowed the case to go bj^ default The receipt filed, and evidence of 
witnesses proved his suit The filing of the papers required by the 
moonsiff is not necessary ; if the case had been postponed for them, 
copies could have been obtained and filed. 

Court. 

The decision of the moonsiff is based on equitable principles : for 
without the papers required therein, the just claim of the plaintiff 
is not established, and carries with it a doubt whether or not the 
suit is a collusion between the plaintiff and the granter of the re- 
ceipt, to exact the money unjustly from Gheenah Baee ; but as the 
appellant seems willing to file the papers for the full elucidation of 
his case, and the moonsiff not having called for them to be filed 
previously to deciding the suit, shows the investigation was incom- 
plete. Therefore, ordered, the decision of the moonsiff be reversed, and 
the case be returned for re-investigation on the point above indicat- 
ed. The amount of stamp of appeu plaint be returned to appellant. 
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The Gth May 1850. 

No. 317. 

Regular Appeal from a decision passed by Pandit Data Ram, Moonsiff 
of Teigrah and Beegoo Surai, dated 6th April 1848. 

Shcikli Furzund All and nineteen otliers^ (FlaintilTs,) Appellants^ 

versus 

Syud Abdoollah, Musst. Nc^henah, and twenty others, (Defendants,) 

Kaspondents. 

The amount of action of this suit is laid at Company’s rupees 
103-1.4, being three times the amount of the annual revenue of the 
property disputed for. And the suit is instituted for the cancelment 
of a portion of the deed of auction purchase, dated 16th of Assin 
1240 Fuslee, the erasement from the records of the Monghyr col- 
Icctorate of the names of the purchasers, and in their lieu the substitu- 
tion of the names of the plaintiffs, to the share of 13 gundahs, 1 
cowrie, 5 dunts of village Futteipore Thuthye, and 1 anna, 1 cowrie, 
4 dunts of village Naraenpore Fkdurah within 6 annas of each of 
those villages, pergunnah Mulkee. 

The plamt sets forth : that 10 annas share in each of the villages 
Futteipore, Thuthye, and Naraenpore Ekdurah, principals and de- 
pendencies, is the property of the plain,tiffs ; in proof thereof the 
decision of the former additional judge, Mr. George Gough, dated 
27th September 1836, the decision of Abdool Wahid Khan, princi- 
pal sudder ameen, dated 24th of February 1837, and the koorsee- 
namah (or genealogical table) are forthcoming. The other 6 annas 
portion of those villages is the property of other sharers ; of which 
Sheikh Kumman and other-sharers sold half an anna portion to Sheikh 
Rujhab Ali and others. Sheikh Goolam Ali, the original ancestor of 
the plaintiffs, sued for the right of pre-emption thereof and obtained 
a decree, of which the plaintiffs are still in possession 13 gundahs 
1 cowrie, 5 dunts portion of village Futteipore Thuthye, and 1 
anna, 1 cowrie, 4 dunts portion of village Naraenpore Ekdurah 
were sold to Moonshee Immambuksh in the name of his wife, 
Musst. Nnghenah, by Sheikh Meerun and others ; whose property 
afterwards, that is, of Sheikh Meerun, Sheikh Badoolah,Ateekoolah, 
Sheik Choolahye, Chamun alias Sheikh Hoomur, and Dnnnoo, was, in 
satisfaction of decree in favor of Hunman Dutt, sold at action and 
purchased by Musst. Nughenah and her husband, Moonshee Immam- 
buksh in the name of Syud Abdoollah, a servant of theirs. The 
shares of those persons, the decree debtors, had been, previously to 
the auction sale, sold to the moonshee and his wife, who were the 
auction purchaser, by which auction purchase they had nothing to 
be put in possession of; but Musst. Nughenah, the mother of Musst. 
Furkoondah and Syud Abdoollah, under the assertion of being in 
possession of the whole 16 annas of both villages, instituted, sundry 
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suitSj to recover ai’rears of rent, on Sheikh Souoo and others, in which 
cases the plaintiffs filed third party petitions, whereon an order was 
passed for Masst. Noghenah to sue to establish her proprietary 
right, which she has not done. Afterwards Roshen Ali, a servant of 
Kadeem Ali and Masst Wozeeran, the lessees on the part of the 
abovementioned female, sued the plaintiffs and others, ror the pro- 
duce of thatching grass. The sudder ameen of Monghyr passed a 
decree in favor of the lessees against the present plaintiffs, by which 
decree their (the present plaintiffs’ projperty) has been wholly wrested 
from them. Therefore, with a view to preserve their property, they 
instituted this suit, and pray that the private bills of sale of Musst. 
Noghenah and the deed of auction sale may be called for to be 
compared with the koorseenamab to ascertain whose portions were 
sold and what were their res^tive shares. 

Musst. Forkoondah, defendant, alleged that prior to the private 
purchases and auction purchase a detailed list of shares appertaining 
to all the proprietors was filed in court, in the case of Sheikh Goolam 
Ali, (the ancestor of Furzund Ali,) plaintiff, versus Sheikh Mahomed 
Amee and otheirs, defendants ; agreeablv to that detailed list of shares, 
Immambuksh, her father, purchased in the name of his wife, 
Beebee Nnghcnah, 8 annas share of Naraenpore Ekdurah, and a 
share of 7 annas 2^ pie of Futteipore Thuthye ; and afterwards, of 
the remaining 8 annas of Naraenpore Ekdurah, 7 annas 2^ pie and 
5 annas within 8 annas pie of Futteipore Thuthye were purchas- 
ed at auction by Syud Abdoollah, from whom they were purchased 
by her, and the ^ anna that appertained to Furzund Ali has also 
been sold at auction. 

Asghur Ali and eleven other defendants filed answer in corrobora- 
tion of the plaintiff’s plaint 

Sheikh Rhajub Ali and Sheikh Deehanut Ali filed a third party peti- 
tion, urging: both the villages under litigation were nankar of Lalla 
Khamanjeet Raee. In 1224 Fuslee were attached and settlement 
of it effected with Sheikh Bindoo, Kureem Ali, Sheikh Mecrun, and 
others. The heirs of SheikhEureem Ali, that is, Beebee Chaheetah 
and others, sold their share of 2 annas 3 pic of village Futteipore 
Thuthye and one aniia of village Naraenpore Ekdurah, and half 
anna of village Futteipore Tnuthye by Sheikh Ehamun; these 
three portions were sold to him. Sheikh Rhajub Ali. The half 
anna portion was sued for under a pre-emption suit by Sheikh Goo- 
lam Ali, who obtained a decree for the same. And afterwards 
Sheikh Rhajub Ali sold 1 anna 6 pic of Futteipore Thuthye and 
one anna of Naraenpore Ekdurah to Beebee Noghenah and 3^ pie 
is still in the possession of Rhajub AIL Sheikh Kumman, beside his 
former sale, Sold 3 pie of Futteipore Thuthye to Beebee Noghenah; 
one anna of Futteipore Thuthye still remmns in the possession of 
his son, Sheikh Deehanut Ali. 

The remaining defendants failed to file any answer to plaint. 
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The moonsifF dismissed the ease, on tlie grounds : from the in- 
spection of a decision of the additional judge, dated 29th July 1844, 
an appeal from the sudder omeen of Monghyr by Mussb Furkoondah, 
appmlant, plaintiff, versus Mussb Nughenah, Sheikh Furzund Ali, 
and others, respondents, defendants, in which case it appears the 
shares of the respective vendors of both villages are specified, and 
what was stated in that case by Mussb Furkoondah was denied, as 
well as the suit by Sheikh Furzund Ali, but a decree was passed in 
favor of Mussb Furkoondah, ^hich decision is established, no special 
appeal having been preferred against ib The plaintiffs state they 
sue in virtue of the koorseenamah on the circumstance regarding 
the auction sale, which was not mentioned in the former case. The 
plaintiffs, having now fretted and twisted the matter, deceitfully wish 
to have that case again investigated in this suib 

From the above decision the plaintiffs appealed : alleging the moon- 
siff had, contrary to the proof on the face of the suit, decided the 
case. For the proof of our suit arc the deed of auction sale, and 
the bills of sale of private purchase, and other papers in the roll of 
the case in which Sheikh Sonoo was special appellant varsus Sheikh 
Abdoollah respondent, investigated by Mr. George Gough, the for- 
mer additional judge, hoping that case and the case decided by the 
present additional judge, dated 29th July 1844, may be called for 
from the record office and justice given. • 

Court. 

To cancel an auction sale or any portion thereof after an elapse 
of more than 15 years is not in the power of the courts to effeeb 
And from the original plaint, as well as from the appeal plaint, it is 
apparent the appellants are desirous to revive the investigation of 
the appeal cases Nos. 12336 and 12337, decided by this court under 
date 29th of July 1844, with a view that some portion thereof may 
possibly bo amended in their favor. The appellants were a party in 
those cases : if wronged by that decision, they should have applied 
for a review of judgment, setting forth the point or points in which 
they considered themselves injured, and the judgment erroneous, or 
have prefen'ed a special appeal from that decision to the Sudder 
Dewanny Adawlub Neither of these applications having been made; 
and it appearing from the perusal of the papers of this case tltat the 
reasons assigned by the moonsiff in his decision for the dismissal of 
the case to be correct and just, it must be upheld. Therefore, 
ordered, the decision of the moonsiff be afiirmcd, and the appeal be 
dismissed, with costs of both courts chargeable to the appellants. 
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Tue 7th May 1850. 

No. 320. 

Begviar Appeal from a decision passed by Pundit Data Pam, Moonsiff 
of Teiyrah and Beegoo Surai, dated lAth April ]848. 

Roop Singh Raec, Pulwan Raee, and Girdareo Raee, (Defendants^) 

Appellants, 

versus 

Haronce Ram, (Plaintiff,) Respondent. 

The amount of action is for Company’s rupees 20-8-3, being 
the amount of decree of a summary suit by the collector of 
Monghyr, dated 27th April 1847, for the reversal of which this 
suit is instituted. 

The plaint sets forth : the whole village Mirzapore Bailee, per- 
gunnah Mulkee, is the property of the plaintiff under two bills of 
sale of 8 annas each. In the first bill of sale there are shares of other 
villages also mentioned, it is dated 12th August 1839, correspond- 
ing with 27th of Sawun 1246 Fuslee, executed by the vendor, 
B^oo Ajoodepurshad Naraen Singh. The other bill of sale of 
8 annas of this village is dated 19th February 1844, corresponding 
with 15th Phalgoon 1251 Fuslee, executed by Girdareo Race, by 
those bills of sale he is in possession of the whole village. The 
three defendants are joint cultivators in the village to the extent of 
18 beegahs, 18 biswas, 12 dhoors, have paid up their rent to 1252 
Fuslee, and taken receipts for the same; not having paid for 1253 
Fuslee, and it appearing rupees 20-8-3 were due from them for that 
year, he sued them in a summary suit before the collector of Mon- 
ghyr, in which case they acknowledge the cultivation ; but that they 
had paid the rent to Bugwuntpurshad Naraen Singh, the cultiva- 
tion being within that person’s koodkasht cultivation ; and Bug- 
wnntpnrsnad Naraen filed a third party petition in that lease in 
corroboration of the defendants’ defence. The collector having 
made some enquiry in the ofBcc regarding the mutation of his, the 
plaintiffs, name, and finding it had been directed to be postponed 
by the judge of Chupra, and it appearing to be a proprie- 
tary dispute between the third party petitioner and the petitioner, 
dismissed the casa The third party had no concern in the village, 
which is wholly in his, the plaintiffs, possession, therefore the 
collector should have decreed in his favor ; not having so done, 
he sues for the reversal of the collector’s decision. 

The defendants, cultivators, in answer to plaint, alleged: the 
plaintifF was not in possession of the whole village, it is in the 
possession of Baboo Bugwuntpurshad Naraen Singh, the adopted 
son of Baboo Bance Singh, the former proprietor, to whom they pay 
their rent, and hold receipts for the same. 
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The defendant, Bugwuntpershad Naraen Singh, filed a similar 
answer to the above. " Sheehoodyal Singh and Hurroo Singh filed 
a third party petition, urging : that the plaintiff* is a slave of Baboo 
Bugwuntpurshad Naraen Singh, they have colluded together* 
instituted this suit, for they have no concern in the vHli^e ; 
8 annas thereof appertain to the petitioners and Ohootoo Singh, and 
the other 8 annas to others : 4 annas of wliich is the property of 
Meorban Singh, and 4 annas was Dulliph Singh’s property; of 
Meerban’s share, his adopted son, Bholah Duth, is in possession, the 
share of Dulliph Singh is in tlie possession of the widows of Banee 
Singh, after their demise it devolves to them, the petitioners, and 
Rungbadur Singh. 

The moonsift* decreed in favor of the plaintiff, on the grounds : 
the evidence of ’vntnesses proved the defendants, cultivators, paid 
the rent, previously to 1253 Fuslee, to the plaintift^ who is in pos- 
session, therefore has a rightful claim to the rent. 

The defendants appealed from the above decision, urging : this 
suit is a dispute for the proprietary right ; and until that was adjust- 
ed it was wrong in the moonsift* to decree against them ; the plaintiff* 
has never been in possession, it is in the possession of Biigwunt- 
purshad Naraen Singh. In fact, the moonsift* has under the screen 
decided the proprietary right 

Respondent answered that the assertion 'of the appellants, that the 
village is in the possession of Bugwuntpurshad Naraen Singh, is not 
correct, it never has been, and is in his possession, and the decision 
of the moonsift* is correct 

Court. 

The decision of dismissal of the case under the summary suit was 
gi’ounded on the name of the plaintiff* not having been entered into 
the mutation books of the office, and there was a dispute between 
the third party, Bugwuntpurshad Naraen Singh, and the plaintiff, re- 
garding the proprietary right of the village. And in this court the 
attorney of the respondent acknowledged there was a suit instituted 
by Bugwuntpersuaud Naraen Singh against the plaintiff, for the pro- 
prietary right of the village, in the principal sudder amcen’s court, 
and is still pending. Therefore, the decision of the collectorate is cor- 
rect Hence the decision of the moonsiff is reversed, and the original 
case nonsuited. Until the proprietary right be decided by the 
principal sudder amcen, each party to pay its own costs. 


35 
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The 7th Mat 1850. 

No. 324. 

Regular Appeal /ripn a deeuion pasted by Pundit Bata Ram, 
of Teigrah and Beegoo Surai, dated \Ath April 1848. 

Bugwontpurshad Naraen Singh, Defendant, (Appellant,) 

versus 

Huronee Bam, Plaintiff, (Respondent) 

This appellant is one of the defendants in case No. 320, just dis- 
posed of. He distinctly appeals from the decision passed by the 
moonsiff in that case, urging: agreeably to Construction No. 696, 
it was necessary to ascertain to whom the rent in the previous year 
had been paid, which from the answer to the plaint of the defen- 
dants, cultivators, proved had been paid to him, and receipts h^ 
been taken for the same. It is also necessarv, when there be a dis- 
pute reading the proprietary right of the land, that it should be 
adjusted prior to passing a decision for the rent But contrary 
thereto, and the Construction above quoted, the moonsifP has passed 
a decree for the payment of the rent 

Court. 

The case No. 230 having been nonsuited, consequently a similar 
decision is passed on this. 


The 7th Mat 1850. 

No. 323. 

Regular Appeal from a decision passed by Pundit Data Ram, Moonsiff of 
Teigrah and Beegoo Surai, dated \7th April 1848. 

Mr. Wallace, (Defendant,) Appellant, 
versus 

Syud Sufdar Ali, (Plaintiff,) Respondent 

This suit was instituted to recover the sum of Company’s rupees 
39-8, being principal and interest on arrears of rent, from 1254 to 
the 8 annas instalment of 1255 Fuslee, on account of 14 beegalis 
of land, situate in village Hurpore Heimah a£as Parpore, pergun- 
nah Buleeah. 

The plaint sets forth : the plaintiff is in possession of 10 annas 

S irtion of the abovementioned village, and under a lease granted to 
m by the proprietors, Imreet Loll l^ser and Chutteraaree Loll 
Misser, on an advance of Company’s rupees 600, from 1254 to 1263 
Fuslee. The proprietors granted a pottah to the defendant, for 
13 beegahs, which, on measurement, was discovered to be 16 bee- 
gaha Although the rate of the villi^ of this kind of land is ru- 
pees 4-8 per beegah, which not havmg been paid for the period 
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above stated, the plaintiff therefore sues for rent on tlie measured 
quantity of land at the rate specified in the pottah. 

The defendant answered : the pottah is a mookurruree one (or a 
lease at a fixed rent in perpetuity) for 13 beegahs of land, to erect a 
store house thereon for the reception of tissee^ which having been erect- 
ed he is in possession, and conformably to the pottah the rent has been 
paid. The whole village was leased to him to 1253 Fuslee, on an 
advance of rupees 400, besides which money, the proprietors borrow- 
ed other monies on documents, but neither the advance nor the 
monies borrowed has been adjusted, on which account the payment 
of the rent for 1254 has been delayed; and in the pottah it is stipu- 
lated the rent shall be at once paid annually in the month of Bysack, 
therefore the plaintifi’s suit for 8 annas instalment on account of 
1255 Fuslee is erroneous. 

The plaintiff states he holds 3 beegahs in excess of the quantity 
specified in the pottah, ascertained by measurement, but which not 
having been effected in his presence it was unjust to sue him for 
rent on that excess. 

Tlie moonsiff decreed in favor of the plaintiff, on the grounds : it 
being specified in the defendant’s kubooleut that, if, on measurement, 
any increase be found, the rent thereon is to be paid for it at the 
rate of the pottah, and, if less, reduction is to be made accordingly. 
From the aineen’s measurement a larger quantity of land appears to 
be in the possession of the defendant than that mentioned in the 
plaint, tlie rent for 1255 Fuslee not being payable according to the 
pottah when sued for the interest thereon therefore is not allowed. 

The defendant, being dissatisfied with the above decision, appealed 
from it, urging : the ameen had colluded with the plaintiff, had 
wrongly measured the land of other individuals as being included 
in his mookurruree. It was necessary that the measurement should 
have been made within the boundaries specified in the pottah which 
was not done. 

Court. 

The objections urged by the appellant are frivolous, for being a 
resident on the spot could have attended to see the completion of the 
whole measurement by the ameen, and have stated in his appeal, in 
which direction the ameen had overstepped, that is, effected the 
measurement beyond the boundary specified in the mookurruree pot- 
tah ; not having done so, it is a mere appeal without fact On peru- 
sal of the papers of the case, there appearing no cause to interfere 
with the decision of the moonsiff, it is therefore ordered, that the 
decision of the moonsiff be affirmed, and the appeal be dismissed, 
with costs of both courts chargeable to the appellant 
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The 9th May 1850. 

No. 373. 

Sogular Appeal from a decision passed by Mouhee Syud Munneeroddeen 
lloossein, Moonsiff of Mukwa, dated May 1848. 

llampurshaud Chowdreo, Shcehoopurstaud Ohowdree, and Bliola- 
nantii Chowdree, own brothers to Goorpurshaud Chowdrce, 
deceased, (Plaintiffs,) Appellants, 

versus 

Moor Moobaruk Ali, brother of Hydur Ali, deceased, Shaik Goo- 
lam Abbas, brother to Musst. Asmnt, the widow of the deceased 
abovenamed, andMeerMoosah Ali, and three others, (Defendants,) 
Respondents. 

This suit is instituted to recover the sum of Company’s rupees 
73-0-6, being the principal and interest on bond, dated 30th of May 
1840, to be paid in one month from the date of the bond. 

The purport of tlie plaint is ; Meer Hydur Ali and Meer Moosah 
Ali, minhaeedaran of the villages Baugh Moosah and Chuck Sulkei, 
])ergunnah Hajypore, took a loan of rupees 40, from Goorpurshaud 
Cliowdrce, and executed a bond for the amount, with this condition : 
that the amount with interest be paid at once within one month 
from the date of deed, if it be not discharged then, for this sum and 
61 rupees of another bond, making a total of rupees 101, a lease of 
the abovementioned village is to be granted ; if no lease be granted, 
then this bond is to be considered as a lease. As the money has 
not been paid or a lease granted, therefore the heirs of Goorpur- 
shaud Chowdree sue the heirs of Ilydur Ali, and Moosah Ali 
himself. 

The defendant, Goolam Abbas, in his answer, acknowledges the 
correctness of the plaint, and alleges : Meer Moosah Ali, one of the 
borrowers of the money, is in existence, and has the means to dis- 
charge his portion of the loan ; that the other borrower is dead, who, 
during his existence, made over the whole of his property to his wife, 
Musst. Asmut, in lieu of her marriage dower, who having died, he 
is heir to her, and is ready to discharge Hydur Ali’s portion of the 
loan. • 

Hasheem Ali died a third party petition, alleging : the plaintiffs 
had caused the attachment of the surplus proceeds of auction sale 
of the abovementioned villages, which were sold on account of 
revenue due to Government from them, previously to which he 
had purchased the villages from Musst. Asmut, hence the right to 
the surplus proceeds belongs to him, therefore hopes the attachment 
will be taken off and surplus proceeds made over to him. 

The defendant, Musst Zeibun, alleges : this false suit was insti- 
tuted by collusion of the plaintiffs with Goolam Abbas Ali, Meer 
Moosah Ali, and other defendants, together with one Yar Ali, who 
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is in enmity with her : for Mecr Hydur Ali never borrowed any 
money nor executed any bond. He was her eldest brother, and 
8 annas of his property devolves to her, 4 annas to his widow, 
Musst. Asmut, and 4 annas to Meer Moosah Ali and others of his 
brothers. f 

Meor Moosah Ali, in his answer, alleges : he neither took the 
money nor executed the bond. The plaintiffs have instituted a 
false suit in collusion with one Yar Ali, who is m enmity with him. 

Defendants, Mussts. Sukeenali and Sunjeedah and Syud Mooba- 
rnk Ali, allege : that Mussts. ^ukeenah and Sunjeedah are not heirs 
to, or have any claim to share in the property ofj Ilydur AH. Moo- 
baruk Ali, Musst Zeibun, Meer Moosah Ali, and others are in 
possession of the property of the demised Ilydur Ali The plain- 
tiffs’ suit on the bond is entirely false. 

The raoonsiff dismissed the suit, on the ground ; tliere bein® a 
suspicion of the bond being fabricated, from the appearance of old- 
ness of the paper, and freshness of the ink thereon, and from the 
evidence of the witnesses adduced by the denying defendants, it is 
evident one of the borrowers, Meer Moosali Ali, was at Patna on the 
date of the bond, and Meor Hydnr Ali was at that time very ill, 
hence it is evident the suit is false. The plaintiffs to be chargeable 
with costs of suit, with the exception of thaj of Meer Goolam Abbas 
Ali, who having averred the correctness of the plaint, and thereby 
evinced his collusion with the plaintiffs in the false suit, to pay his 
own costs. 

From this decision the plaintiffs appealed, urging: one of the 
defendants, Goolam Abbas Ali, acknowledged the correctness of the 
plaint, and the evidence of the subscribing witnesses proved the 
loan and the execution of the bond, notwithstanding which, on his 
mere suspicions, dismissed the cafe, though the evidence of witnesses 
of the denying party was not liable to be heard. 

COUET. 

From the perusal of the papers of the case there appears to be a 
seeming contest to seize on the property of Hydur Ali, demised. 
Although the dismissal of the case on the grounds assigned be not 
incorrect, yet the release of one of die defendants, who is alleged to 
have colluded with the plaintiffs for the institution of the false suit, 
with a mere charge of his own costs, is not consonant to equity, par- 
ticularly, as he avers, he is ready to pay Hydur All’s portion of the 
bond ; whereby it became necessary to ascertain whetW or not he 
is liable, by his own assertion, to pay that portion of the bond, which 
be seems so willing to do, with proportionate costs thereof. This 
not having been taken into consideration by the raoonsiff, shows the 
investigation of the case was incomplete. Therefore, ordered, the 
decision be reversed, and the case be returned for re-investigation on 
the points above indicated. Amount of stamp of .appeal plaint to be 
returned to plaintiff. 
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The 15Ta May 1850. 

No. 402. 

Regular Appeal from a decision passed by Pundit Data Ram, Moonsiff of 
Teigrah and Beegoo Sutai, dated 2nd June 1848. 

Sheikh Ainjud Ali, (Plaintiff^) Appellant, 
versus 

Sheikh Mahomed Ali and nine others, Purchasers, and Achumbect 
Loll, Vendor, (Defendants,) Respondents. 

The amount of action is laid at Company’s rupees 58-12, being 
three times the amount of the annual revenue of the property con- 
tested for. The suit is for the right of pre-epiption of 5 annas, 
6 gundahs, 2 cowries, 2 krants, that is, a third portion of the whole 
village Chuck Lateef Jummhye, principal and dependency, pcr- 
gunnah Bulleah. 

The plaint declares : the village is held in three portions, one 
share by the plaintiff, another share by Gunneish Duth, the third 
by Achnhibeet Loll, the vendor, who sold his share, without giving 
the plaintiff any intimation thereof, for the sum of rupees 350, to 
Sheikh Mahomed Ali and others, the bill is dated 8th of October 
1840, and the price stated therein to have been sold for rupees 
625. With a view to prevent the plaintiff claiming the right of 
pre-emption, the registry of the document was effected on the 10th of 
October 1843, corresponding with the 2nd of Eartick 1250, on which 
date the plaintiff obtained information of the sale, and he instantly 
performed the tullub mouseebut and eshbad and despatched the 
amount mentioned in the bill of sale to the vendor and purchasers, 
who were then at Monghyr, by the hands of Hoolas Raie, Nowbut 
Singh, and Tillok Mhatoon. 'The vendor and purchasers declining 
to take the tender of the purchase* money, a suit was instituted on 
the 6th November 1843, claiming the right of pre-emption of the 
property, which was on the 30th of April 1844 struck off the file, 
under Section 1, Act XXIX. 1841. The suit was renewed on 
the 22nd of May 1844, which, on appeal from the decision of the 
moonsiff, the appellate court discovering the replication had been 
filed after the expiration of six weeks from the date of filing the 
answer, it was returned to the moonsiff’s court to re-investigate the 
case on that point ; in conformity thereto the moonsiff sbmek it off 
the file on the 28th of August 1847. The plaintiff again renews the 
suit within the interval that has passed. Two of the purchasers have 
died, hence their heirs are included as defendants in this case. 

The defendants. Sheik Furrut Ali, Meenut Hoosein, and Abdool 
Thaluk answered, the present plunt is contrary to those previously 
instituted. If the suit for pre-emption had been correct, the proom 
would have been filed in the former suits ; not having been filed, 
those suits were dismissed. The tullub mouseebut and eshhad were 
not according to law performed. 
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The defendants, Sheikh Mahoniud Ali Reeza and seven otlicrs, 
filed a similar answer to the above. 

Achumbeet Loll, vendor, alleged he had given information to the 
plaintiff of his intention to sell, and he declined to become the pur- 
chaser, he therefore disposed of the property to the defendants for 
the price mentioned in the bill of sale and unequivocally received 
the amount purchase. 

The moonsift dismissed the suit, on the ground : from the futwa 
of the mooftee, the tullub mouseebut had not been performed accord- 
ing to law. And from the eviSence of the witnesses in the former 
case, the perfoi'mance of the tullub mouseebut had not been proved. 

From this decision the plaintiff appealed, urging : the perform- 
ance of the tullub mouseebut and esnhad had been clearly proved. 
The futwa of the mooftee does not mention from what law book 
his opinion was given, it is clearly conjectural, hence the decision of 
the moonsiff is unjust and contrary to the evidence of the case. 

COUBT. 

In the two former plaints of this case, no mention is .made where 
the plaintiff heard that the sale of the property had taken place, and 
in neither of those plaints is there any mention that, on hearing of 
the sale, he instantly got up and performed the tullub mouseebut 
and eshhad ; thus the affirmation enjoined by the Mahomedan law, 
to secure the claim of right to pre-emption of purchase, was not 
made ; nor does the evidence of the witnesses have tendency to prove 
any thing beyond taking the money and tendering the same to the 
vendor and the purchasers on the part of the plaintiff as claiming 
the right of pre-emption. Hence the decision of the moonsiff being 
correct, it is therefore affirmed, and the appeal dismissed, with costs 
of both courts chargeable to the appellant. 


The 22nd Mat 1850. 


No. 47. 

Regular Appeal from a deeieion pasted by Moulvee Niamut Alt Khan, 
Principal Sadder Ameen of Moozuferpore, dated Hth Hay 1849. 

Manual Baptice and James Wilson, lessee and under-lessee, 
(Defendants,) Appellants, 

versps 

Sheikh Ashruff Ali and others, (Plaintiffs,) Respondents. 

The amount of action was laid at Company’s rupees 4,849-9-6^, 
and the suit instituted for the possession of 12 annas share of village 
Meessah, pergunnah Burwaran. 
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.The principal suddcr ameen decreed the 12 annas share of the 
village to the plaintiff, and that the lessee and under-lessee wore to 
paj the rent thereof to the decreeholders. 

The lessee and nnder-lessee appealed from the decision. After 
tlie judge had admitted the appeal with direction to issue notice to 
tlio respondents, the appellants this day filed a petition of with- 
drawal of their appeal. After the necessary enquiry of the genuine- 
ness of the petition, 

CoUETj 

Ordered, the case to be struck off the file, and the appellants to 
he chargeable with the costs of this appeal. 


The 23ei> May 1850. 

No. 693. 

Regular Jppeal from a decision passed by Pundit Data Ram, USoonslff of 
' Teigrah and Beegoo Surat, dated 22nd November IBtS. 

Myput Singh and five others, (Plaintiffs,) Appellants, 
versus 

Bootee Singh, (Plaintiff,) Respondent 

The amount of action is laid at Company’s rupees 18-6, and the 
suit instituted for tho firm possession of 1 beegah, 4 biswas, 
10 dhoors of land, situate in village Cheetoorc, pergunuah Bnlleeah. 

The plaint states the abovementioned village has been partitioned 
in two parcels, one of 12 annas portion, and the other of 4 annas. 
Taking tho 4 annas portion as an entire estate of 16 annas, 8 annas 
16 gundahs thereof is the share of the defendants, 7 annas 4 gundabs 
the share of the plaintiff, who leased it to Bhowannee Singh : the 
lessee sued Myput Singh, Banee Singh, and Minbode Gop for arrears 
of rent on the cultivation of the spot sued for to tho amount of 
rupees 12-3, in which lease the defendants stated the cultivation 
was within tho share* of Hunman Doth in the said puttee, and the 
rent was regularly paid to him. ' The moonsiff dismissed that suit on 
the grounds: the defendants’ assertion that the land they cultivated 
belonged to another sharer to whom they had paid the rent, it there- 
fore became necessary for the plaintiff first to establish his proprie- 
tary right to the spot. This deci^on being kpjKialed from was con- 
firmed, therefore he now sues for the proprietary right of that land. 

The defendant, Myput Singly 'and sevep others, allege : tho land is 
within their own puttee, or partition, to which the plaintiff haa no 
nght It was formerly in their own'cultivation, and has been recently 
* made over to Munbode tp cultivate, who pays the rent thereof to 
them. 
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Bisimautli Singh and four others corroborate the answer of the 
above defendants. 

Munbode Gop, in his answer, alleges that lie pays the rent to 
Myput Singh and others, and ho has no concern in the litigation. 

Doolar Singh and five others filed a third party petition, in corro- 
boration of the answer of the defendants. 

The moonsiff decreed in favor of plaintiff, on the grounds : the 
principal sudder ameen had in the revenue case deputed an ameen 
to ascertain in whose divisiorf the spot under dispute appertained ; 
from that aineen’s report and evidence of witnesses adduced by the 
plaintiff it is clearly proved the spot appertained to the plaintiff: and 
the defendants adduced no proof to their allegations on the ameen’s 
report. 

From this decision the defendants appealed, urging : Doolar Raec 
peeadah, and Girdharry Race, the former lessee of the puttee, the 
plaintitf‘’s witnesses, their evidence, together with documents filed, 
and evidence of witnesses on their part, prove the land appertains to 
them, and is in their possession. 

The respondent appointed an attorney but filed no reply. 

' Court. 

A number of witnesses, whose depositions were taken by the 
ameen deputed to the spot in the revenue case, deposed to the reve- 
nue having been paid to the defendants, and two only deposed that 
the land belonged to the plaintiffl The defendants, in their answer 
to plaint, suggested the land of both parties should be measured to 
ascertmn to which it belonged, and that it would prevent future 
litigation ; and the plaintiff, in his replication, acquiesced, provided 
the measurement did not interfere with his 12 annas portion of the 
village already partitioned, anA the revenue thereof is distinctly 
paid to the Government. As the measurement of the 4 annas por- 
tion of the village, in wdiich both parties are sharers, would not only 
conduce to ascertain to which party the spot under litigation be- 
longed ; but would most probably prevent future litigation between 
the parties, whose willingness to that measure not having been^ 
taken into consideration by the moonsiff, shows the investigation of 
the case to be incomplete. Therefore, ordered, the decision be reversed, 
and the case be returned for re-investigation agreeably to the mea- 
sure of both parties which they appear to be willing should be effect- 
ed. The amount of stamp of appeal plaint be returned to the 
appellant. 


36 ’ 
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The 27th May 1850. 

No. 521. 

Regular Appeal from a deeieiott paeeed hy Moukee Niamut AH Khan, 
Principal Sudder Ameen of Moeufferpore, dated \ 7th July 1847. 

Chowdree Rooderpurshad, son of Gungapurshad alias Soobah Lall, 
(Defendant,) Appellant, 
versus 

Futtee Chnnd Sahoo, after his death, Musst. Soodee Koonwur, his 
widow, (Plaintifl^) Respondent 

This suit was instituted by the respondent, a banker, to re- 
cover the sum of Company’s rupees 2956-12, being the principal 
and interest due from the defendant as exhibited^ by the accounts 
opened and headed in the name of the defendant in the l^ger book 
of the plaintifTs ban^g house. The defendant declining to dis- 
charge it is the cause of this suit 
The defendant acknowledges having money transactions with the 
plaintiff’s banking house, but those were mer^ to receive the 
rents of his, estate, from which payments of the Government reve- 
nue of that >»state were to be made into the treasury of the collector- 
ate, which matter had been adjusted on the 9th of Poos 1250 
Fuslee ; the other items of charge are wholly unaccountable, unjust, 
and false. 

The principal sudder ameen decreed in favor of the plaintiff, on 
the grounds : from the accounts extracted from the ledger book 
and evidence of witnesses the plaintiff’s suit is established. And an 
ameen was deputed to make enquiry from the other bankers whether 
the ledger book was correct according to the customary usage of 
banking houses, and whether the charges in the ledger were correct 
or not, and particularly if the items Ejected to by the defendant 
were customary or not. From the ameen’s report it appears ^all 
were correct with the exception of an item of rupees 100,^ which 
was charged twice, which sum and the interest thereon being de- 
ducted the balance is decreed. 

From this decision the defendant appealed:^ the judge, Mr. 
Cathcart, considering the suit had not been sufficiently investigated, 
directed the case to be returned to the principal sudder ameen for 
re-investigation, to ascertain whether the items charged tliat are ob- 
jected to by the appellant had been paid or not 
After re-investigation of the case, the principal sudder ameen 
passed a decree again for the plaintiff, on the grounds : it not ap- 
pearing that the books of the banker were incorrect, and being 
admissible in proof of debts incurred agreeably to the entries there- 
in, he was of opinion the suit was just agreeably thereto, there- 
fore decreed again in favor of the plaintiff.^ 

The defendant being dissatisfied with this decision appealed from 
it, urging : after the case had been returned for re-investigation, the 
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principal sadder ameen called for proofs, bat none was filed by the 
plaintiff ; and withoat the receipt of any proof, the principal sadder 
ameen has again passed a decree in favor of the plaintiff, merely 
on the admissibility of the ledger book, which is not just. The 
items of charges objected to are : 

On the 16th of Kartick, agreeably to your cbittee 
of the 10th of Kartick gave to Meer Mazur 

Ali, Co.’s Hs. 250 0 0 

On the 6th of Aughun, Mcey Muzur Ali took in his 

own name and gave a note thereof, Go.’s Rs. 100 0 0 

On the 24th of Aughun, agreeably to your chittee, 
dated 19th of December regarding the village 
Burmole for taking back the share of 3 annas bill 
of sale, Company’s rupees 500, viz., gave to Assa . 

Raee, porchaser, through the means of Meer Muzur 

Ali, :. Oo.’s Rs. 400 

On the 6th of Aughun had 
been given to Meer Muzur 
Ali and entered into your 
account which agreeably 
to your tanka is now cre- 
dited to your account and 

his note returned, Co.’s Rs. 100 

Co.’s Rs. 500 0 0 

On the 9th of Poose, through the means of Meer 
Muzur Ali, mooktarkar, agreeably to your letter 
a hoondec was drawn on Balakce Lall, as deposited 
by you on the 10th of Poos, payable after 11 

days at Patna to Sheikh Buhadoor Ali, vakeel, 512 8 6 

On the 13th of Poos, agreeably to your chittee of the 
12 th of Poos, through the means of Meer Muzur 
Ali was given to Baba Ghee on taking his leave,... 500 0 0 

Beside these, there are two charges of payment made to persons 
in the respondent’s employ, the sum of rupees 177-10-3 to Meiwah 
Lall for his trouble in paying the revenue into the collectorate, 
and to Hunmunpurshad, rupees 12 for trouble in writmg the 
invoices, from which also hope to be exempt. 

The respondent alleged that Meer Muzur Ali was in the employ 
of the appellant (defendant): to admit all the payments made 
through him in the banking house, and to disallow his withdraw- 
ments#s not equity. The decision of the principal sadder ameen 
is passed agreeably to the ledger book, which is just. 

Court. 

This case was by Mr. Cathcart, judge, under date 22nd of 
December 1845, returned to the principal sudder ameen for 
re-investigation, to ascertain whether the charges objected to by 
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the defendant (appellant) had or not been paid. The principal 
sttdder ameen called on the plaintiff to file proofs. The only 
charge attempted to be proved was the sum of rupees 510, payable 
by hoondee to Sheikh Buhadoor Ali, vakeel at Patna, one witness 
only deposed to the payment of the amount of hoondee to the 
banking house of Ajoodeeahpurshad and Bamjeewun Lall. This 
was refuted by the answers to the interrogations put to inuhajun 
Ajoodeeahpurshad and Pureeag Dass, the gomashta of the muha- 
juns, and the examination by other muhajuns of the ledger 
and other books of the firm of Ajoodeeahpnrshaud and Ramjeewun 
Lall, adduced in the court of the judge at Patna. Owing to some 
letters said to have been written by the defendant to the plain- 
tiff, irregularly filed by a witness adduced by the plaintiff, the appel- 
lant filed a petition, denying the validity of the letters, and alleged 
there was no suit of pre-emption instituted in the court of the sudder 
ameen, in which he, the appellant, was plaintiff, versus Assa Raee 
defendant, nor did he, the appellant, send Assa Raee to take rupees 
400 : from the plaintiff, respondent to ascertain the truth of this 
matter ho .solicited a subpoena might be issued for Assa Raee, to 
give his ev.«ience, and enquiry be made in the record office whether 
or not any such case was instituted in the court of the sudder ameen. 
From the result of the enquiry and the deposition of Assa Raee, 
declare the charge of this sum of rupees 400 to be unfounded. 
Notwithstanding the clear refutation of the two charges, rupees 510 
and rupees 400, the principal sudder ameen decreed the whole 
amount of suit in favor of the plaintiff, respondent, on the suppos- 
ed correctness of the entries in the ledger book, and muhajun books 
being admissible in court The evidence taken regarding the entries 
in the ledger did not proceed so far as to establish the several sums 
charged were boria fide seen to h.T,ve been paid into the hands of 
Meer Muzur Ali, or into that of any other person. Even if such 
evidence had been given, still without written receipts of such pay- 
ment on a stamp according to their respective amounts, a decree 
cannot equitably be passed ; for whatever credit may be given to the 
books of the muhajuns, they are not by my regulation exempted 
from giving and taking receipts on stamps of the value according to 
the amount received and disbursed in their transactions, as well as 
all other individuals. The sums objected to by the appellant have 
not been proved to have been paid, consequently a decree is passed 
in favor of the appellant for the amount of the five items of charge 
with their interest be deducted from the amount of suit t^ether 
with rupees 189-10-3, without interest under Construction Na 997, 
being paid to persons in the plaintiff’s, respondent’s, own employ. The 
remainder, together with interest, is payable to the respondent The 
appellant chargeable with costs on the extent of amount against him, 
and the remainder of the costs chargeable to the respondent 
By this the decision of the principal sudder ameen is amended. 
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The 28x11 May 1850. 

No. 695. 

Regular Appeal from a decision passed by Pundit Data Ram^ Moonsiff of 
Teigrah and Beegoo Surai^ dated 13M November 1848. 

Nynsook Race, (Plaintiff,) Appellant, 
versus 

Nuttoo Race, Moorut Rae^e, and four others, (Defendants,) 

Respondents. 

This suit is instituted to recover the sum of Company’s rupees 29, 
said to have been made away with by the defendants after having 
collected it from the ryots of 2^ annas share of the village Mhajole 
Rajekhan, pergunnah Boosaree, of which the plaintiff is said to be 
lessee under a deed of lease granted to him by Pheinkoo Race, 
Soomerrun Race, and others, proprietors of the said village. The 
defendants refusing to refund it, therefore the plaintiff sues for the 
same. 

Nuttoo Race and Moorut Race, defendants, acknowledge the 
plaintiff has obtained a lease of 2^ annas share of the village, but 
that they are 1 pie sharers therein, that is, 1 gundah thereof oelong 
to them, and 2 gundahs to the other four defendants, and 2 gun- 
dahs to Bundoo Race and Booder Raee. ^ In the years 1254 and 
1255 Fuslee, we and the other defendants collected the sum of 
Company’s rupees 29, and expended it. We are willing to repay 
our respective portions, but the plaintiff would not take them. 

The other defendants allowed the case to go by default. 

The moonsiff decreed in favor of the plaintiff against the two 
defendants, who acknowledge having collected the money, and ex- 
empted the other defendants, on the ground the evidence of the 
plaintiff’s witnesses that these two defendants made the collection, 
and against the other defendants, it was not proved. 

From this decision the plaintiff appealed, urging: the decision of 
the moonsiff* was not just, for the other defendants, who allowed the 
case to go by default thereby tacitly acknowledge the claim, and 
should not have been exempted from the decre’e. 

Court. 

The defendants, who acknowledged they had joined the others 
in making the collection, alleged they had tendered to refund their 
proportional share of the collection, which was refused by the plain- 
tiff ; that point should have been enquired into. 

This was not done, and the lease on which the plaintiff grounds 
his claim not being filed nor called for and proved, shows the in- 
vestigation was incomplete. Therefore, ordered, the decision of the 
moonsiff be reversed, ^and the case be returned for re-investigation 
on the points above indicated : the amount of stamp of appeal plaint 
be returned to the appellant. 
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The 28tu Mat 1850. 

No. 697. 

Regular Appetdfrom a deeieion pasted by Kasee Mokummud Allum, Moon- 
si^ of Coylee, dated 11/A November 1848. 

Joobah Koonwur and ten others, (Plaintiffs,) Appellants, 

versus 

€ 

Inderjeet Koonwur and nine others, (Defendants,) Respondents. 

This suit was for the recovery of Company’s rupees 95-2-1 IJ, 
being the principal and interest of arrears of rent from 1249 to 10 
annas instalment of 1255 Fuslee, on account of cultivation of different 
quantities of land in the different years, situate in the village 
llurpoorwah, pergunnah Nanpore. 

The plaint sets forth : the whole villsme is under six distinct 

J mttees or divisions; first f annas; second 8 annas ; third 2 annas; 
burth 1 anna ; fifth ^ anna ; sixth 1 anna. Within the annas 
division the pl|iintiffs are 1^ anna sharers in tlicir own right, and 
1^ anna of the sued division is leased to the plaintiffs by Bngwunt 
Naraen Singh and others ; of the remaining half anna, the defendants 
are sharers of one pie and the defendants in the other case arc 
sharers of the one pie. The defendants in this case have cultivat- 
ed different quantities of land in the different years, but will not 
pay to them, the plaintiffs, their proportionate share of the rent 
thereof, therefore they sue them agreeably to the putwarree’s 
account. 

The defendants, in answer, alleged the plaintiffs are only entitled 
to 14 gnndahs share, and that they themselves are 8 gundahs 
sharers, and that all the sharers cuftivate their khood-kasht land, that 
neither pay any rent to the other. The plaintiffs have merely in- 
stituted this suit to establish claim to a larger share than they are 
entitled to. 

Mnnraje Koonwur and two others filed a third party petition, urg- 
ing : that they were 16 gundahs sharers within the 3^ puttee or divi- 
sion, the plaintiffs have no share therein, what they held has been 
sold, hopeful there will be no injury done to their rights. 

The moonsiff nonsuited the case, on the grounds on perusal of 
the documents filed by both parties it appears to be a dispute re- 
garding their shares: to inquire into and adjust the shares of both 
parties is not to be effected without a suit for their proprietary 
rights : both parties to pay its respective costs. 

From this decision the plaintifis appealed, alleging : the defen- 
dants acknowledged the cultivation; and in proof of the share held 
by the defendants copy of a kyfeyut of their shares filed in another 
case, and their answer to plaint in another case were filed, of which 
the moonsiff took no notice. 
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Court. 

The first point in this case is to ascertain what are the shares ap- 
pertaining to the plaintiffs and to their lessors, then what shares are 
held by the defendants on which they may be liable or not to rent. 
From the documents filed the shares of the plaintifis are not ascer- 
tainable, nor the shares held by the lessors, whose deed of lease is 
not filed consequently. It is not necessary to ascertain what shares 
are held by the defendants. Hence the decision of the moonsiff is 
considered to be correct. Therefore, ordered, the decision of the moon- 
sifif be affirmed, and the appeal dismissed, with costs of this appeal 
chargeable to the appellants. 

The 28th Mat 1850. 

No. 696. 

Regular Appeal from a decision passed hy Kazee Mohummud Allum, 
Moonsiff of Coy lee, dated lyA November 1848. 

Joobah Koonwur, and ten others, (Plaintiffs,) Appellants, 

verms 

Jummun Koonwur and seven others, (Defendants,) Hespondents. 

The amount of action of this case is laid at Company’s rupees 
41-4-9, being principal and interest of arrears of rent from 1249 to 
10 annas instalment of rent of 1255 Fuslee, on cultivation situate in 
village Hurpoorwah, pergunnah Nanpore. 

This suit is precisely similar to case No. 697, just decided, and a 
similar decision passed in this is in that 


The 28th May 1850. 

No. 700. 

Regular Appeal from a decision passed by Kazee Mohummud Allum, 
Moonsiff of Coy lee, dated VI th November 1848. 

Sheetaub Singh, Bamnauth Misr, and Bugwan Duth Misr, 
(Plaintifis,) Appellants, • 
versus 

Bustee Misr, (Defendant,) Respondent 

The first two appellants above noted state themselves to be 
lessees of the village Gooreeah, pergunnah Bhadurpore; and that 
th^ admitted Bugwan Duth Misr as a sharer therein ; that the 
defendant is a cultivator of the land of the village to the extent of 
10 beegahs 11 biswas, and has fallen in balance of rent from 1254 
to 12 annas instalment of rent of 1255 Fuslee to the amount Com- 
pany’s rupees 38-15-9, being principal and interest amr^bly to the 
putwarree’s account, the payment of which he puts on trader sundry 
excuses; they therefore sue him for tlie amount, 
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The defendant pleaded he held 9 beegahs 1 biswa in cultivation, 
agreeably to a pottah dated 15th of Assar 1251, at the annual rent 
of rupees 25-5-7^ payable in cash, agreeably to which pottah he had 
paid the whole rent to 1255 Fuslee, and in fact for the years 1254 
and 1255 Fuslee, he had paid rupees 52-4, as the receipts will show; 
and as rupees 50-11 only were payable to the plaintitfs, there is a 
surplus due from them to himself 1 rupee 9 annas. 

The moonsiff decreed the sum of Company’s rupees 17-6-9 in 
favor of the plaintiffs after full investigation of the case, rejecting 
two of the defendant’s receipts which were not proved, and declaring 
the rent payable agreeably to the pottah held by the defendant, it 
being dated prior to the roybundy of the plaintiffs ; the pottah being 
evidently written by the putwarree, as the writing thereof perfectly 
corresponds with the putwarree’s signature on the rovbundy. The 
roybundy filed by the plaintiffs is not valid, it is of a subsequent 
date to that of the defendant’s pottah, and the ryots’ names thereon 
are written by the putwarree, which shows the putwarree has 
colluded with the plaintiffs in drawing out this document, otherwise 
many of Ahe ryots themselves would have signed tlieir own names, 
therefore the evidence of the plaintiffs’ witnesses is not to be depend- 
ed upon. 

From this decision the plaintiffs appealed, pleading that the 
evidence of witnesses proved the collections were made agreeably to 
the roybundy and not the pottah, which is a fabrication, for the 
putwarree denies the writing thereof : the decision of tlie moonsifl' in 
awarding a portion only of their claim is unjust. 

Court. 

The lease on the virtue of which the suit is instituted not being 
filed or called for and proved, nor ijiio agreement by which the third 
plaintiff is admitted to join in the suit, ^liow so much of the investi- 
gation is incomplete. Therefore, ordered, the decision of the moonsiff 
be reversed, and tlie case returned for re-investigation on the points 
above indicated. The amount of stamp of appeal plaint be returned 
to appellants. 


The 28 th May 1850. 

No. 702. 

Regular Appeal from a decision passed by Kazee Mohummitd Allum^ 
Moonsiff of Coylee, dated \%th November 1848. 

Beechlioo Rawut, (Defendant,) Appellant, 
versus 

Domee Singh and Bhyjoo Singh, (Plaintiffs,) Respondents. 

This suit was instituted to recover the sum of Company’s rupees 
143-9-6, being the principal and interest of arrears of rent from 
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1253 to 10 annas instalment of rent of 1255 Fuslee, on cultiyation 
of land situate in village Putongeeah Gobindj pergunnah Tillok 
Chuwand. 

The plaint sets forth: of the whole abovementioned village 
2^ annas share belongs to the plaintiffs, the remainder to other 
sharers. That within Ibe plaintiffs’ khood-kasht land, the defendant 
cultivated 18 beegahs thereof, at an annual rent of 67 rupees 
3 annas, and having ffillen in bdance from 1253 to 10 annas instal- 
ment of 1255 Fuslee, of which 47 rupees only has been paid, and 
having put off the payment of* the balance which is still due from 
the putwarree’s accoimts, they accordingly sue agreeably to those 
accounts. 

The defendant, in his answer, declares he neither cultivated the 
plaintiffs’ land, nor granted a kubooleut to the plaintiffs. The re- 
ceipt of ru^s 47 rent from him, as stated in the plaint, is false, 
for he resides two coss from the village of the plaintiffs, and it is 
scarcely possible he would proceed so far to cultivate land when he 
could obtain it nearer to ms own residence. The suit is instituted 
from enmity between the proprietors of the two villages. 

The moonsiff decreed in favor of the plaintiffs, on the grounds 
that the evidence of the putwarree and the Jaite iwots establishes 
the plaint The four witnesses adduced by the defendant being 
residents of another village, their evidence is not to be depended on. 
A list of four other witnesses, proprietors of the village, was filed, 
and the subpoena for them was twice issued, but the defendant 
did not point them out to the serving peon. To the proposition 
of deputmg an ameen to make the necessary enquiry on the spot the 
defendant objected : from this objection it is clear the allegations 
of the defendant are false. 

From this decision the defendant appealed, urging : he resides 
two coss from the place, hence heVx>uld not proceed such a distance 
to cultivate the land. The witnesses adduced by tbe plaintiffs are 
persons in their employ, therefore their evidence should not be de- 
pended on. The plaintiffs are wealthy persons and himself a poor 
man, the ameen would not have done mm justice. The moonsiff 
himself should have proceeded and made the enquiry. 

COUET. 

The defendant denies having cultivated the land, and pleads his 
residing at such a distance from the spot as a reason he could not 
have cultivated the land in question. Khood-kasht zumeen is land 
appropriated by the landholders for their exclusive benefit; for the 
cultivation of such land, it is supposed they would engage a trust- 
worthy person, well known to themselves, and resident within their 
own village, and not a person residing at a distance, and in another 
village not appertaining to them. The employment of a ryot of an- 
other village can only occur from paucity of ryots in their own vil- 

37 
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lage, which has not been shown ; and on employment of a ryot of 
anotlier village, it is customary to enter into written engagements 
with him, which has not been done for the cultivation of Me land in 
question. The defendant residing in a different village, and the 
evidence of witnesses of his own village adduced by him, is equally 
to be depended upon as that of the witnesses adduced by the plain- 
tiffs. To ascertain with some precision whether the defendant culti- 
vated the khood-kasht zumeen of the plaintiffs, the putwarree of the 
village should have been called on to produce the entire village ac- 
counts, that is, the jumma-wassil-badkee accounts for three years 
prior to the present claim, and the putwarree to show therefrom 
whether the defendants had cultivated the land in question, from 
which accounts would be ascertained the quantity of cultivation and 
rate of rents. Or if the land be not at too great a distance from the* 
cutcherry and would not delay the duties thereof, the moonsiff him- 
self might have gone to the spot to make the necessary enquiries. 
One or other of these having been requisite, and not carried into ex- 
ecution, shows the investigation was incomplete. Therefore, ordered, 
the decision of the moonsiff be reversed, and the case be returned for 
re-inveltigation on the points above indicated. The amount of 
stamp of me appeal plaint be returned to the appellant 


The 28th May 1850. 

No. 703. 

Regular Appeal from a deeiaim passed bp Kasee Mohummud Allum, 
Moonsiff of Coylee, dated the \Bth November 1848. 

Mohur Rawut, (Defendant,) Appellant, 
veAus 

Mohunt Deumber Dosd, (Plaintiff,) Respondent 

The amount of action in this case is laid at Compay’s rupees 
291-1-9, being the principal and interest of arrears of rent due from 
1243 to 10 annas instalment rent of 1255 Fuslee, on the cultivation 
of 31 beegahs of khood-kasht zumeen appertaining to the plaintiff, 
situate in village Coodwarah Ghureeb, pergnnnah Tillok Chuwand. 

The plaint or this case is similar to case No. 702, and the answer 
thereto also similar, with the exception that the defendant stated 
he resides 3 coss distant from the land said to have been cultivated 
by him. 

The moonsiff’s decision is similar to that in case No. 702, and 
this court passed a similar decision to that in case No. 702. 
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The 29th Mat 1850. 

No. 322. 

Begular Jppea! from a deeuion pasted by Kazet Mohummud Altum, Moot^" 
tiff of Coylee, dated the \bth April 1848. 

Musst Ulfoot, (Plaintiff;) Appellant, 
versw 

Meer Moorad Ali* (Defendant,) Respondent. 

The amount of action of this suit is laid at Company’s rupees 
12-12, being three times the amount of the annual revenue^of the 
portions of villages under litigation. 

The plaint sets forth : that Meer Moorad Ali sold to the plaintiff 
one pie share Mvithin the share of one anna and a trifle more, of the 
puttee of 15 annas of village Sunkerpore ; and also 2 pie portion 
vrithin 8 annas puttee of village Bazeedpore Goodole, pergunnah 
Treesut, for the sum of Company’s rupees 200, under bill of sale, 
dated 24th of Bhadoon 1252 Fuslee ; after it had been registered, it 
was made over to the plaintiff, who was put in possession of the por- 
tion sold of village Bazeed Goodole, but the mutation of her name 
thereto had not taken place in the collectorate, and the plaintiff had 
not been put in possession of the purchase in the village of Sunker- 
pore, therefore this suit is instituted for the mutation of her name 
in the records of the collectorate of her purchase in the village 
Bazeedpore Go(^ole, and for the possession of her purchase in the 
village of Sunkerpore. 

The defendant acknowledged the execution of the bill of sale, but 
denies having received more than rupees 150 of the purchase money, 
and that there still remained 50 kupees unpaid of the amotint sale, 
therefore the possession of the purchase in village Sunkerpore has 
not been given, or the mutation of her name to the other purchase 
effected in the records of the collectorate. 

The moonsiff dismissed the case, on the grounds : that although the 
subscribing witnesses to the bill of sale prove the delivery and receipt 
of the purchase money, but it appears the stamp on wmch the bill 
of sale is written was purchased on the 19th of September 1844, and 
the English date of the execution of the bill of sale is the 20th of 
September 1844, which corresponds with the 24th of Bhadoon 1251 
Fudee, the Fuslee year on the bill of sale is the 24th of Bhadoon 
1 252 Fuslee. The plaintiff has not filed aiy petition for the mistake 
being rectified. Owing to the difference of one year in the Fuslee 
year, the evidence of the witnesses cannot be depended upon. 

From this decision the plaintiff appaled, ur^g: the d^endant 
acknowledged the execution of the bill of sale; the dismiss^ of the 
suit by the moonsiff is not just, for it is evident the wrong year was 
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written by mistake of the writer of the bill of sale, for the Engliab 
date inserted thereon establishes the precise time. In the interior 
the change of the year occurs in the month of Bhadoon. 

Court. 

The date 20th of September 1844, English era, according to the 
general calendar, corresponds with 24th of Bhadoon 1251 Fuslee, 
the insertion of 1252 Fuslee in lieu of 1251 Fuslee would be an 
error of the transcriber of the bill of scle; but he and the subscribing 
witnesses to the bill of sale deposed, that in the interior the people 
consider the new year commences with the first of Bhadoon. Be that 
as it may, no injury occurs therefrom, for the English date and year 
thereon, together with the acknowledgment of the defendant, that 
he executed the bill of sale, and the moousiff himself considered the 
substitution of 1252 Fuslee to be a mere mistake, nevertheless, erro- 
neously dismissed the case. Therefore, ordered, the decision of the 
moonsiif be reversed, and the case be returned for re-investigation, 
in order to pass a decision in conformity to the merits of the case. 

The amount of stamp of appeal plaint be returned to the 
appellabt 


The 29th May 1850. 

No. 698. 

Regular Appeal from a demim passed by Rasee Mohummud Allum, Moon- 
siff of Coylee, dated the 10th November 1848. 

Sheehoo Lall Singh, Sheehoo Deen Singh, and two others, 
(Plaintiffs,) Appellants, 

versus 

Mungnee Ram and Simboo Dutt, (Defendants,) Respondents. 

Amount of action of this case is laid at Company’s rupees 16-14, 
being three times the amount of the annual revenue of the property 
under litigation, and the suit instituted for possession and mutation 
of the names of the plaintiffs in the records of the collectorate of 10 
gon^ portion witbn 1 anna 15 gundas of the whole village Duma- 
meejoosur, pergunnah Mhyloh. 

The plaint sets forth : that Mungnee Ram, on his own part and as 
attorney on the part of Simboo Dutt, the other defendant, sold 10 
gundas of the abovementioned village under conditional bill of sale 
mr the sum of rupees 355 to Sheehoo Lall Singh, Sheehoo Deen 
Singh, and Ram Adeen Singh, the latter being ancestor of two of the 
plaintiffs. The bill of conditional sale is dated 19th May 1828, for 
the period of one year and the bill is duly roistered. After the 
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expiry of the term, application was made under Regulation 
Xyil. 1806, and, on the 16th of February 1335, the court passed 
an order to sue regularly for the foreclosure of the sale, when the 
defendants themselves let them into possession, and agreed to cause 
the mutation of their names; butnot navbg done so and now being 
opposed to that measure, it becomes necessary to sue under the order 
passed by the court under Regulation XVII. 1806, for the esta* 
blished possession of the property and mutation of their names in the 
records of the collectorate. , 

Simboo Dutt, defendant, answered: within the 1 anna 15 gundas 
of the village, he is a third portion sharer, and of which he is still 
in possession. That he neitner executed the bill of sale nor received 
the piu^chase money. That more than 12 years have elapsed since 
the court ordered to sue for the foreclosure. 

Defendant Mungnee Ram filed no answer. 

Kunnyah Lall filed a third party petition, alleging : 25 beegahs 
within the khood-kasht of the proprietors was leased to him on an 
advance of rupees 201 fi:om 1232 to 1241 Fuslee, on an annual 
rent of 12 rupees, stipulating until the advance was discharged he 
was to remain in possession of the lease. The statement of the 
plaintifis of being in possesion is false. 

Gopaul Singh and two others filed a third party petition, alleging: 
12 beegahs was leased to them. The plaintifis’ statement of being m 
possession is false. 

The moonsiff dismissed the case, on the grounds : from the 
evidence of the witnesses adduced by the plaintifis, it is discovered 
that at the time the bill of sale was executed Simboo Dutb, one 
of the defendants, was not present, the village is held in joint oc- 
cupancy, their distinct shares are not ascertainable ; and irom the 
ameen’s enquiry the possession of the plaintifis is not proved. The 
date of court’s order to sue for foreclosure is 16th February 1835, 
from which period more than 12 years have elapsed, the suit of 
plaintiff is not cognizable. 

From this decision, the plaintifis appealed, alleging: in the deed 
of bill of sale the name of Simboo Dutt is written by his attorney, 
possession of the property by them was clearly proved by the 
evidence of witnesses. The defendants having of themselves let 
them into possession, the case does not fall under limitation rules ; 
the decision of the moonsiff is erroneous. 

COUBT. 

The objection against the decision of the moonsiff is of no benefit 
to the appellants, for the oii^nal plfunt of this suit shows the case 
falls under the rule of limitation. The plaint declares under 
Regulation XVIL 1806, an order was passed by the court, dated 
16tn February 1835, to sue r^ularly for the foreclosure, but with- 
out a suit the (vendors) defendants let them into possession, but did 



136 


Z1LLAH TIRHOOT. 


not cause the mutation of their names in the Government office. 
Although in possession^ but defendants being inimical to the measure 
of the mutation. It becomes necessary to sue in conformity to the 
order of Regulation XVII. 1806, for the firm possession and 
mutation of their names in the Government office. The order of 
the court to sue for possession is dated 16th February 1835, and 
this suit was instituted on the 10th January 1848, showing an inter- 
val of 12 years, 10 months, and 22 days had elapsed, consequently 
the appeal must be dismissed undqr the limitation rule, and the 
decision of the moonsiff is affirmed ; costs of both courts chargeable 
to the appellants. 
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Present: II. T. RAIKES, Esq., Judge. 

The 3rd Mat 1850. 

Case No. 41 of 1850. 

Appeal from a decision of Beneenath Bose, Moonsif of Maniktollah, 
passed on the %th of December 1849. 

Giinganarain Boy, (Defendant,) Appellant, 
versus 

Loll Mahomed Moollah, (Plaintiff,) Respondent 

This suit was instituted to recover from the defendant 122 
rupees, 9 annas, and 1 gundah, balance of account for wood sold 
to him. 

Defendant alleges an adjustment of the account when a balance 
of 12 rupees was against him, which amount ho had refused to pay, 
and plaintiff had, out of enmity, brought this heavy demand against 
him. Defendant also urges that throughout their dealings he had 
given vouchers to plaintiff. 

The moonsiff observes that both parties attempt to support their 
respective assertions by the production of their account books, with 
witnesses to verify them and give evidence in their favor; that 
ho can place no perfect reliance on the evidence advanced on either 
side, but as the defendant allots having received from plaintiff a 
certain quantity of wood at different times, and plaintiff admits 
having received a certain amount of cash from defendant, he deems 
it most proper to strike a balance on their admissions, and accord- 
ingly decrees to plaintiff the sum of 95 rupees 15 annas, as due to 
him for the wood, defendant acknowledges the receipt of, after de- 
ducting from the value thereof the sum received by plaintiff. 

The defendant appeals against this decision, pleading that as 
plaintiff failed to prove his case by evidence which satisfied the 
moonsiff, his claim should have been dismissed, and that plaintiff 
has kept back the vouchers received from defendant, which, if pre- 
sented, would tell against him. 

It appears from a perusal of the papers and evidence that plain- 
tiff is a wholesale dealer in wood, ana defendant a retail vendor of 
the article, who for many years has supplied himself from plaintiff’s 
depdt They have now a disputed balance of account, and each 
brings forward his account books and the writers of them to prove 
his own account the correct one. The moonsiff places no cremt on 
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the books or witnesses of either party, and makes out a balance 
from the admissions in the pleadings on both sides. This is not a 
satisfactory way of deciding the point It appears to me that 
parties, dealing as these have done for some years with each other, 
must have had some distinct account of their dealings open to both, 
such as is probably the custom of the trade to keep, and defendant 
distinctly alleges that vouchers, or ** haut chittas,” were kept and 
their accounts regularly entered therein. It appears to me there- 
fore necessary to ascertain from disinterested parties engaged in the 
same line of business what is the 'custom of the 'trade in this 
respect, and if any mode of account open to both parties is always 
referred to for the settlement of their accounts or not ; if such an 
account is kept, then with whom is it entrusted? or any other parti- 
culars which may tend to afford credible evidence of these parties’ 
dealings with each other. 

It is therefore ordered, that the case be returned to the moonsiff 
of ManiktuUah, who will make the enquiry pointed out above and 
again decide the case. 

The appellant to receive the stamp fees of this appeal. 


The 6th May 1850. 

Case No. 50 of 1849. 

Appeal from a decision of Syed Osman Ally Khan, Additional Principal 
Sudder Ameen, passed on the 30th of July 1849. 

Keenoo Luskur, Gholam Gous Luskur, and others, (Defendants,) 

Appellants, 

versus 

Surroop Chunder Haidar, (Plaintiff,) Respondent 
Suit to set aside a decision of tiie revenue court under Regula- 
tion VIL 1799, rejecting plaintiff’s claim to rent from defendant 
The circumstances under which this suit was brought by the 
Government farmer, are similar to those detailed in Nos. 39 and 40, 
decided on the 26th and 27th of March, tried by this court 
The estate is the same, and the claim of the farmer to the rent he 
wishes to levy is founded on the jmnmabundee there alluded to, 
and the defendants resist on the plea of having never paid at those 
rates, and the assistant collector, who tried the summary suit, reject- 
ed the claim on the defence set up. 

The additional principal sudder ameen has reversed the decision 
of the revenue court, without going into the merits of the defence, 
as pointed out by me in die decision of March alluded to above. 

1 therefore return this case that the additional principal sudder 
ameen may review his judgment, with reference to the remarks re- 
corded in the decisions of me 26th and 27th March last. 

The stamp fees to be returned to appellants. 
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The Gth May 1850. 

Case No. 55 of 1850. 

Appeal from a decieion of Baboo Beneemadhub Shame, Mootmff of 
Pautterghotta, paeeed on the 2bth of Januarg 1850. 

Roghonath Doss^ (Plaintiff,) Appellant, 
venue 

Degumbur and Ramnarain Roy, (Defendants,) Respondents. 

Plaintiff sued for 28 rupees, amount of a bond, dated the 
25th of Chyte, which sum, it was stipulated, should bo repaid, with 
interest, from the produce of 4 beegahs of land, iu the ensuing month 
of Poos. As nothing was paid, the plaintiff sued for the amount 
lent, foregoing any claim to interest. 

The defendants admitted incurring the debt, but averred that 
they had made over to plaintiff 4' beegahs of land in order that he 
might reimburse himself for the loan, the profits being reckoned at 
7 rupees per annum ; that plaintiff kept the land six years without 
giving any account, when they resumed possession, and plaintiff, 
knowing they were about to enter an action for the surplus realized 
by him, had forestalled them by commencing this suit on a false 
bond, the one he sues upon not being the document tliey executed. 

The moonsiff says, in his decision, that plaintiff brought witnesses 
to prove the bond, and the circumstances represented by him in his 
plaint; but the moonsiff considered it improbable that any one would 
lend money on security of crops, which were not at the time even 
on the ground, or that plaintiff would have rested content for so 
many years after defendants had failed to repay their debt from the 
produce of the land in the mont];i of Poos as stipulated ; that more- 
over, the witnesses of plaintiff are illiterate persons and deposed to 
having been present when the deed was executed, when a settle- 
ment was proposed, and when the money was demanded. The 
moonsiff, therefore, deeming plaintiffs representation to be im- 
probable and his witnesses persons whose evidence could not be 
safely relied upon, while defendants had established their case to his 
satisfaction, dismissed the suit. 

The plaintiff has appealed from this, being dissatisfied with the 
moonsiffs decision, but only repeats the subject matter of his plaint 
as recorded in the lower court 

I went over the evidence of the witnesses, which is all the proof 
afforded by either party in supTOrt of their several statements. It 
appears to me most strange and improbable that, if plaintiff really 
lent this money, as stated b;^ him, on the understanding and pledge 
that the amount should be liquidated by sale of the crops in the M- 
lowing Poos, and neither sale nor possession of the land took place, 
nor payment was made in his favor, that he should have done nothing 
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for nearly nine years towards claiming liis money. I doubt much the 
truth of this statement, ai^d see no reason to interfere with the moon- 
siffs decision. 


The 8th Mat 1850. 

Case No. 51 of 1849. 

Appeal from a decision of Sped Osman Ally, Additional Principal Sadder 
Ameen, passed on the 7t^ of August 184^ 

Seebnath Bundopadhya, (Defendant,) Ap^lont, 
versus 

Samanath Chowdry, (Plaintiff,) and Seebnatli Banerjea, Unopoorna 

Dabee, Chunder Seckur Roy, and otliers, (former Defendants,) 

Respondents. 

Samanath Chowdrt (plaintiff before the lower court) stated 
that he purchased 14 beegahs 3 cottahs lakhiraj and khiraj land 
from Unopoorna, Chunder Scekur, Kalikisto Chowdry, and ^hers, 
defendants, for 2000 rupees, for which kuballas were executal on 
the 31st Chyte 1253 B. S., and possession delivered to him on the 
5th of Bysack following. On the 14th of the same month, Seebnath 
Baneipea procured the attachment of 13 beegahs 10 cottahs of this 
land, in execution of a decree held by him against the parties who 
sold the land, and, notwithstanding plaintiff’s opposition and objec- 
tions before the courts, the said land was sold in satisfaction of the 
decree. Plaintiff has therefore recourse to this action to set aside 
the said sale and recover possession of the property. 

The decreeholder Seebnath urged that the private sale had been 
collusive to defraud him of his dues, by preventing the sale of the 
property in satisfaction of his deoree ; that, long previous to the 
date of this private sale, notification had been issued by the court 
under Regulation II. 1806, prohibiting any alienation of property 
on the part of his debtors, and consequently any private transfer 
of their property was invalid. 

The additional principal sudder ameen decreed to plaintiff pos- 
session of the property, observing that the sale was only disputed 
on the grounds of its being fictitious, as made in collusion with the 
debtors of Seebnath, and invalid, as being subsequent to a notifica- 
tion, under Regulation IL 1806, prohibiting the debtors alienating 
any part of their property ; but that the notification alluded to was 
inrormal, having been issued without proof of any intention on 
the part of the imbtors to alienate, and without demanding security 
for mture satisfaction of the decree ; such notification could not 
therefore invalidate the subsequent sale, and as the kuballa was 
proved, Uie purchase of plaintiff must be upheld. 

The decreeholder Seebnath Bundopadhya appealed against this 
decision, urging the issue of the notification, which barred all trans- 
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fer of property on the part of hia debtors, and pleading that the sale 
was not real, but a collusive transaction to place the land beyond 
his reach, and prevent his disposing of it in satisfaction of his 
decree; that the land had never passed from the possession of his 
debtors. 

It is stated that the land now claimed was sold publicly in satis- 
faction of a decree held by the appellant Seebnath Banerjee against 
Unopoorna and others. Plaintitf seeks to annul that sale, on the 
grounds that he had previously purchased the property, and that 
possession had been delivered to him by the debtors, who conse- 
quently, at the time of the public sale, retained no interest in the 
land. The appellant alleges that such private sale was invalid, all 
property belonging to his debtors having been sequestered by order 
of the court under Regulation II. 1806, and that plaintiff’s purchase 
was moreover collusive. 

The additional principal sudder ameen observes that the notificfi- 
tion under Regulation II. 1806, was issued without proof oi in- 
tention to alienate on the part of the debtors, and without previous- 
ly re(Juiring security. These omissions he considers vitiate the 
notification, and prevent its having any effect. Though I do not 
adopt the reasoning of the lower court, or consider the additional 
principal sudder ameen was competent to enquire into and decide 
upon the validity of the grounds on which tlie notification was issu- 
ed, yet I regard the notification as no bar to any subsequent alien- 
ation of property on the part of the debtors, because the notification 
itself is nothing more than a general prohibition addressed to the 
debtors, which was hung at the door of their residence, forbidding 
any sale or transfer of their property, but specifying none in parti- 
cular, nor was this followed up by any other process or order 
which could possibly denote any actual sequestration of the land in 
dispute. It also appears that appellant’s decree was passed in 1832, 
and this general notification taken out in 1835, while the sale to 
plaintiff' cud not take place till 1847 ; it is impossible to regard such 
a proceeding as this notification as having any force after the lapse 
of so many years. 

With reference to the collusion alleged by appellant as the cause 
of this transfer of tbe property, I observe that the sale to plaintiff' is 
recorded on the 31st of Chyte 1253, and the deeds were registered 
on the 26th and 27th'of ^pril 1847, a few days after. Appellant 
produced three witnesses in the lower court who depose to the 
property’s having remained subsequent to tliis in the hands of his 
debtors ; but there is nothing whatever to substantiate this evidence. 
It appears diat plaintiff opposed the registration of the deeds, and, 
almost immediately afterwards, attached the land in execution of his 
decree. But considering the period which had elapsed since that 
decree was passed, it is quite unaccountable why appellant did not 
sooner sue out execution against this property ; and liis doing so only 

39 ■ 
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after its sale to plaintiff leads me to conclude that the sale was made 
in good faith, and that appellant proceeded to oppose it to prevent the 
transfer of the property worn the possession of his debtors. There 
is not a single circumstance connected with this sale which shows 
bad fmth or collusion on the part of the plaintiff: he is not a depend- 
ant of the parties selling to him, nor does there appear to be any 
connection between them which could lead me to presume that the 
property would be restored or that the parties were acting in collu- 
sion with each other. Under these prcnmstances, I see no reason 
to interefere with the lower court’s decision, restoring the land to the 
plaintiff, and therefore dismiss the appeal, with costs. 

The 9tii May 1850. 

Case No. 52 of 1849. 

Appeal from a decision of Hoy Hum Chunder Ghose Bahadoor, Principal 
Sudder Ameen, passed on the \Ath of August 1849. 

Roy Bykauntnath Chowdry and Mahub Chunder Roy, (Plaintiffs,) 
’ Appellants, 

versus 

Bhaggobuttee Dossee, Raja Radhakantli Deb, Prosunnokisto 
Ghose, and others, (Defendants,) Respondents. 

The plaintiffs instituted this action to recover possession of a 
ghaut, comprising 1 beegah 5 cottahs, situated in turruff Baystollah, 
pergunpah Calcutta, alleged to have been leased to them by Bhag- 
gobuttee, adverse possession of which had been taken by the other 
defendant under a decision of Act lY. 1840. They stated that 
Bhaggobuttee had granted a lease of the ghaut to Bykauntnatli Chow- 
dry, in the name of Madhub Chmnder, in perpetuity, at a jumina 
of 23 rupees 8 annas, on tlie 14th Maugh 1251 B. S., and they had 
retained quiet possession of it, having converted it into a mart for 
the sale of wood and straw; that Radhakanth Deb, entertaining 
great enmity towards Bykauntnath, prevailed upon Bhaggobuttee to 
give him another lease of the property, which he procured in the 
name of Pursunnokisto on the 5th of roos 1253 B. S., and, having 
raised a dispute for possession, succeeded in ejecting plaintiff through 
a decision under Act IV. 1840. ^ 

Pursunnokisto replied that the plmntiff’s story of getting a pottah 
from Bhaggobuttee was false, that he held a lease of the ghaut 
from her after payiim a '^salamee” of 271 rupees, and that the ghaut 
was used as a mart for the sale and purchase of fish. 

Bha^buttee filed an answer in support of defendants’ case. 

Radnakanth Deb stated, in his reply, that ho had no connection 
with the case. 

^ The principal sudder ameen observes that, although plaintiff filed 
his pottah and supported it with the kubooleuts of some hucksters 
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and the evidence of some witnesses, yet Bhaggobuttee not only 
denied, in her reply, having ever given the pottah, bat attended per- 
sonally in his court and asserted the grantee of tlie lease to be the 
defendant. That the Act IV. case shows that, previous to the present 
dispute, plaintiff had quarrelled with Anundnorain Ghose and stopt 
the supplv of fish at his own ghaut of Chinghreehuttah from going 
to Anundnarain’s bazar, and thereby obliged Anundnarain to esta- 
blish a fi^ ghaut at the disputed place, for which purpose it was used 
by him ; a fact which clearly shows that plaintiff could have had no 
rights or interests in the disputed property. That the principal 
sadder ameen went to the spot and satisfied himself, by the evidence 
of parties residing near but not connected with either party ; that 
the ghaut in question had never been used as a mart for straw and 
wood, but only as a fish ghaut, and os such had always been held 
by Kadhakanth Deb. That moreover the " chittas,” produced by 
plaintiff, were found not to correspond with the localities, and could 
not be explained by the plaintifif’s vakeels or mooktears, who 
attended at the local enquiry. Tho principal sudder ameen for this 
reason dismissed the plaintiff‘’s claim. 

The plaintiff has appealed against this decision, urging the 
injustice of rejecting his pottah on the assertions of Bhaggobuttee, 
when supported by tlie evidence of his witnesses, and repeats the 
pubstance of his plaint before the lower court. 

I observe, however, that the plaintiff had nothing to support his 
claim, but the pottah he alleges having received from Bhaggo- 
buttee, who denies granting it Against all the other circum- 
stances urged by plaintiff in liis plaint, there arc the possession of 
defendants as shown by the proceedings under Act IV. 1840, 
and the evidence of the witnesses taken by the principal sudder 
ameen on the spot to prove tb^ fact of the ghaut having been 
always held by the defendants for the raja Badakanth Deb, as a fish 
ghaut,' and that it was never converted, as plaintiff alleges, into a 
wood and straw mart, a fact which the principal sudder ameen 
likewise supports by stating that there were no appearances of 
such a trade having ever been carried on there. As the plaintiff' 
appears to have afforded no proof of his claim, I see no reason to 
interfere with the order of the lower court, and therefore dismiss 
this appeal, with costs. 



72 


ZILLAR TWENTY-FOUR PEROUNNAUS. 


The 10th Mat 1850. 

Case No. 58 of 1849. 

Appeal from a deeition of Roy Hunt Chunder Ghoee Bahadoor, Principal 
Sudder Ameen, passed m the Wth of August 1849 . 

Moonshee FuzluU Korreem and Bozlull Roheem, (Flaintiffsj) 

Appellants, 

versiu ^ 

Commissioner of Sanderbuns on the 'part of Government, William 
McDermott, Mohan Chand Ohose, Tarachund Ghose, and others, 
(Defendants,) Respondents. 

Suit for possession of 500 beegahs of land, with profits, valued 
at 4560>14-1. 

The plaintiffs stated that the above mentioned land belonged to 
their estate in mouzah Goordhah, and had been leased out by them, 
but the holder, having set up a plea of its being part of a Soonder- 
buns lot No. 72, had refused to pay rent; that plaintiffs sued him 
8ummarily,?but the case did not come to a hearing, and they now 
instituted this action to recover possession. 

The substance of the defence was that the land in question is in- 
daded in lot No. 72 of the Soonderbuns, which lot was granted to 
Captain Passmore by Government; that plaintiff’s father at one time 
laid claim to the whole lot as appertaining to his zemindarry, which 
claim was tried and dismissed and the order confirmed on appeal, 
consequently plaintiffs have no right to bring this action.^ 

The principal sadder ameen msmissed plaintiff’s claim, on tlie 
ground that the map of lot 72 prepared by Captain Prinsep (copy 
of which was filed, and authenticated by Mr. Mullins), shows that 
the eastern boundary of the lot is the Syalda Khali and the south- 
ern the lands of mouzah Basra ; that the lands in dispute are stated 
by plaintiff’s witnesses to be bounded on the east by the Syalda 
l&all, and on the south by the Basra lands, which position throws 
the site of their lands within the line of the Soonderbuns as drawn 
in Prinsep’s survey, and consequently within lot No. 72, making 
their lands identical with those for possession of which plaintiff’s 
father brought a claim which was rejected, and the principal sudder 
ameen therefore dismissed the present suit 
The plaintiffs appeal, and urge that the lands they claim have 
been usurped by the Government grantee, that they lie between the 
lands of Basra and the Soonderbuns grant No. 72, and appertain to 
mouzah Goordhah included within meir zemindarry, and that the 
cultivator gave them a kuboolent. 

I observe that the survey map makes no mention of any lands 
between the Basra lands and the Soonderbuns grant Na 72. The 
lands of Basra form the southern boundary of the lot and apparently 
comprise between 5 and 600 beegahs. Did the lands of Goordhah, as 
allied, lie between Basra and the Soonderbuns to the extent of 500 
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bcegahs, the surveyor could not have failed to note and mark them 
in the map. The map, however, though tested and found to be cor- 
rect by Mr. Dampier with reference to these lands of mouzah Goor- 
dhah, does not allow for tlieir existence in the site and position 
alleged by plaintiffs ; and the only conclusion 1 can come to is that 
the lands claimed are a part of lot No. 72, and that tliey have 
been rightly so regarded by the lower court I see no reason there- 
fore to interfere with the principal sudder ameen’s decision, and dis- 
miss this appeal. • 


The ISth May 1850. 

Case No. 54 of 1849. 

Appeal from a decinon of Moulvee Syud Osman- Ally, Additional Princi- 
pal Sudder Ameen, passed on the 24th of August 1849. 

Ram Chundor Mitter, (Plaintiff,) Appellant, 
versus 

Muddoosooden Mitter and others, (Defendants,) Respondents. 

PiiAiNTiFP sued to recover from Muddoosooden Mitter 5 bee- 
gahs 19 cottahs of land, which had been sold to him by one Kalli- 
comul Mookerjeo, who derived his title from Rammohun Ghose, 
from the possession of which plaintiff had been ejected by the said 
Muddoosooden. 

Muddoosooden denied plaintiff’s right to the land, or his possession 
of it at any time, and alleged that it was included in certain pro- 
perty he purchased, possession of which had been procured 
through the courts. . 

The additional principal sudder ameen dismissed the suit, on the 
grounds that plaintiff had not taken measures to procure the attend- 
ance of his witnesses and had therefore failed to prove his case. 

The plaintiff urges, in appeal, that only three of his witnesses to 
the deed of sale are still alive, of these one was too sick to attend 
at court, and two were absent in another part of the country, and 
that the additional ^rincipal^^^i^'t ameen had not directed any 
local enquiry regarding his (.Session of the disputed land. 

On referring to the record I find that plaintiff named nineteen wit- 
nesses and cited fourteen, subpoenas were served upon six, and the 
others were reported to be dead, two were brought up and exa- 
mined, and only one gave evidence in favor of plaintiff’s claim. On 
the 11th July, the additional principal sudder ameen directed the* 
vakeel to inform his client (the plaintlfH of the necessity of some 
one stating on oath that the evidences oi the absent witnesses were 
mate rial, but no further steps were taken, and on the 24th of Au- 
gust the vakeel represented that his client had not proceeded on 
the court’s suggestion : the case was then taken up in its turn, and 
decided. 
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I see no reason to interfere with the judgment of the lower court, 
and therefore dismiss the appeal. It was clearly incumbent on plain- 
tiff to prove his title before any local enquiry became necessary. 


The 13th May 1850. 

Case No. 54 of 1850. 

Appeal from a decision of Mr. Wright„ Sadder Moonsiff, passed on the 

January 1850 . 

Ramdhouo Ghosaul, (Plaintiff,) Appellant, 
versus 

Sumbhoo, (Defendant,) Respondent 

To recover the sum of rupees 55, 13 gnndahs, 2 cowrecs. 

Plaintiff stated that he lent defendant 35 rupees in Folgoon 1249 
B. S., who executed a bond, stipulating to repay tlie loan, with in- 
terest, in Falgoon 1250 B. S., that defendant had only paid 8 rupees, 
and this action was brought for the amount still due. 

Defendant denied the debt in toto, and alleged that the action was 
brought at the instigation of his enemy, one named Cassinath. 

The moonsiff observes that the bond seems to him to be spurious, 
though two witnesses on the part of plaintiff' deposed to the con- 
trary. His reasons are the fresh appearance of the writing, and 
‘‘ that the line of the text written on the crease has actually run.” 
“ The payments also at the back of the bond appear fresh,” and the 
moonsiff thinks that plaintiff would not have rested satisfied ” with 
the two paltry” payments made at intervals,' but would have sued 
long ago for the sum due to him. He therefore dismissed the 
claim. 

The plaintiff appeals, urging that his witnesses proved liis case, 
and that the moonsiff’s inferences regarding the bond ore ground- 
less. 

This case has been dismissed by the moonsiff, on the grounds 
that the writing of the bond and of the payments endorsed on it, 
appear fresh, and the line of the text on the crease of the paper to 
have run, and that plaintiff would not have remained satisfied with 
such small payments, but would have sooner sued for his money. 
The bond is ot such recent date that these evidential^ facts stand- 
ing alone, are not self-convincing, and a judgment based upon them 
is unsatisfactorv. The plaintiff has, moreover, adduced witnesses 
in his favor, whose evidence the moonsiff does not allndc to, but 
from the context of his decision it appears he did not deem them 
worthy of credit. The reasons for disbelieving them should bo 
explained, as their depositions, as recorded, are neither improbable 
nor contradictory. 1 therefore reverse this decision, and return the 
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case to Uie moonsiff : he will give his reasons fur disregai'ding the 
evidence of the witnesses, and whether it merely proceeded from the 
suspicious appearance of the bond or from other circumstances. 

The stamp fees to be returned to appellant. 


The 13x11 Max' 1850. 

Case No. 110 of 1850. 

Appeal from a decision of Mr. Weston, late Sadder Moonsiff, passed on 
the 2l«t September 1847. 

Niijocboollah Bheestee, (Defendant,) Appellant, 
versus 

Hullodhur Mitter, (Plaintiff,) Respondent. 

Plaintiff sued for amount of a bond, principal and interest, 
rupees 25-14-14, dated 17th Chyte 1248 B. S. 

The moonsiff gave an exparte decree, the defendant having failed 
to appear after service of notice at the time duly certified. 

The appellant, after execution of the above decree had been sued 
out against him, appeared before the court ii; conformity with 
Clause 8, Section 15, Regulation XXVI. 1814, and urged that 
no notice of the institution of the suit had been regularly served upon 
him. An enquiry on this point was directed to be held by the moon- 
siff, who, on the 16th March 1850, drew up a proceeding to the effect 
that the notice and proclamation had not been served at appellant’s 
place of resideneb, and that he was entitled to appeal against the 
decree given exparte against him. 

On these grounds the appellant has filed his appeal, and under 
the Section and Regulation quoted above, I reverse the exparte de- 
cree passed by the moonsiff on the 21st September 1847, and direct 
this case to be refiled by the sudder moonsiff, and appellant’s answer 
and proofs to be received to the original plaint, and the suit decided 
de novo. Stamp fees to be returned. 

The 15th May 1850. 

Case No. 55 of 1849. 

Appeal from a decision of Roy Hwu Chunder Ghose, Principal Sudder 
Ameen, passed on the \6th August 1849. 

Bhujjokisten Ghose, (Plaintiff,) Appellant, 
versus 

Fuddo Dassce (younger) and Puddo Dassee (elder), widows of 
Joynarain Bazal, (Defendants,) Respondents. 

The plaint sets forth that, on the 21st Bhadro 1248 6. S., Joy- 
narain Bazal, the late husband of the defendants, borrowed from 
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Muddunmohun Ghoso, plaintiff’s &ther, (deceased,) the sum of 500 
rupees, mortgaging as security, by a deed of conditional sale, 7 
1)eegahs, 10 cottahs, chittacKs of land, with brick dwelling house 
and orcliard thereon. The terms of the mortgage were, that if the 
money was not repaid in two years the sale should become abso- 
lute. The original title deeds were also lodged with the mortgagee. 
At the expiration of the term, the usual notice was issued under 
Regulation XYII. 1806, and the sale having now become abso- 
lute, and the original mortgager havui^ died, this action was brought 
for possession of the property in the name of his widows. 

The younger widow, Puddo Dassee, defended the suit : the other 
widow only filed a reply to the effect that she knew nothing of the 
mortgage. The former stated that Joynarain Baaal had never bor^ 
rowed the money or mortgaged the land as stated, that the plamtiff 
is the son-in-law of the co-wife, Puddo Dassee, with whom defend- 
ant is at enmity, and this action has been brought upon a fictitious 
mortgage with the view of depriving defendant of her share of her 
hnsband’s^property, that her husband died in affluent circumstances. 

The principal sudder ameen first took exception to the mortgage 
deed, which he describes as engrossed upon stampt paper used only 
in the courts for petitions and plaints, and never purchased for deeds 
or documents, that the stampt pa])er was sold in Calcutta, and not 
at the place where the parties reside, and the date of its sale is 23 
days prior to the date of the mortgage. These circumstances led 
the principal sudder ameen to suspect the mortgage deed, and to 
infer that plaintiff had been obliged to purchase stampt paper of a 
certain date with the intention of preparing thk document; He 
next remarks as singular that the deed was not prepared at the 
house of either party to it, but at a shop, and that all the attesting 
witnesses are relatives of the plsuntiff, and appeared to him to have 
been tutored to give evidence, th^ moreover the plaintiff had con- 
cealed in his plaint the fact of his being the son-in-law of one of the 
widows, Puddo Dassee, the elder, but subsequently admitted it, 
and also that enmity existed between the widows, and that Puddo 
Dassee, the younger, had in consequence of it actually left her de- 
ceased husband’s house and gone to reside with heir father. That it ap- 
peared from the account books of Ramnarain Shaw, the authenticity 
and integrity of which had been proved in another case, that a sura of 
1233 rupees was credited therein to Joynarain Bazal, who could not 
therefore have been in want, and was not likely to have borrowed 
money and mortgaged his dwelling house for no apparent object. 
It was also ascertained by the prindpd sudder ameen from the 
documents Wore him, that Joynarain Bazal had offered his pro- 
perty (including the land now sued for) as security two years after 
this alleged conditional sale, at which time he presented his title- 
deeds for inspection, and, on the security being approved, these deeds 
were returned to him. At this time, notification was given in the 
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mofussil of his intention to pledge his property, but plaintiff never 
offered any objection ; and from these facts, the pnncipal sudder 
ameen infers there can be little doubt that plaintiff has subsequently 
procured these title deeds through the collusion and instrumentality 
of his mother-in-law, the elder widow. Other circumstances aro 
detailed by the principal sudder ameen, all tending to the same con- 
clusion, namely, that the debt and mortgage are gross fabrications 

i ;ot up by plaintiff in collusion with the elder widow, and that they 
lave attempted to carry thenq out to deprive the other widow of 
her sliare in the property. The principal sudder ameen for the 
above reasons dismissed plaintiff^’s claim. 

Plaintiff, in appealing fx’om this decision, has urged only the most 
vague and frivolous pleas, some quite irrelevant, and none meeting 
or refuting the arguments and inferences of the lower court 
I consider the principal sudder ameen has most completely ex- 
posed the fraud and artifices of the plaintiff. His investigation is 
full and complete. The facts he adduces so convincing and the in- 
ferences he draws from them so just and appropriate that it is im- 
possible, I think, to entertain any other opinion than that plaintiff 
has attempted to impose upon the court a fictitious claim and with 
a malicious object. I am also of opinion that he has rendered this 
proceeding still more harassing and vexatious to the party sued, by 
preferring this appeal without the slightest reason, and after the 
investigation of the lower court had completely exposed his infa- 
mous schemes and intentions. Litigation like tliis can only have for 
its object the worst of motives, and I therefore fine the appellant 
(})laintiff) one hundred and fifty rupees under Section 3, Regulation 
XV. 1796, and the nazir will be directed to realise it. The lower 
court’s order is confirmed, and the costs of respondent in this suit to 
be charged to appellant • 

The 16th May 1850. 

Case No. 112 of 1850. 

Appeal from a decision of Mr, Wright^ Sudder Moonsiff, passed on the 

I3th March 1850. 

Beelashee Debeea, (Defendant,) Appellant, 
versus 

Surroop Chunder Udheekaree, (Plaintiff,) Respondent 
The plaintiff stated the land he claimed had fallen to his share on 
division of his father’s property, and that defendant had dispossessed 
him on the 4th Ughrun 1255 B. S., by carrying of the cocoanuts 
growing on a tree on the land sued for ; that he had instituted a 
suit unler Act IV. 1840 for repossession, but the magistrate would 
not interfere in his favor. The land was estimated to comprise 2 
cliittacks. 


40 
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Defendant denied having ever dispossessed plaintiff, and asserted 
that the land was her own. 

The moonsiff states that the dispute resolved itself into a simple 
question of fact, both parties admitting that a straight line drawn 
from a certain point would mark the boundaries between their 
respective properties, to the east of which plaintiff’s would lie, and 
to the west, defendant’s. That accordingly a line was so drawn by 
stretching a rope, and the disputed cocoanut tree fell within the 
plaintiff’s portion, and, witli such of ^e disputed ground as lay on 
the east side of the rope, was decreed to plaintiff. 

Against this decision defendant has appealed, urging that the 
rope was not run due south : had it, the tree would have fallen to 
the west of it, and that the boundary drawn by the moonsiff has 
given plaintiff more ground than he claimed. 

This suit is clearly a boundary line dispute. Plaintiff and 
defendant are neighbours, and their property adjoins without any 
descemible boundary line having been marked out. They both 
agreed before the moonsiff, who visited the spot, that if a line was 
drawn directly south in extension of the partition wall between 
their houses, it would define their respective properties throughout 
their extent In compliance with these statements, the moonsiff 
carried a lino by means of a rope as correctly as he could due 
south of the end of their partition wall, and found that the tree in 
dispute and a certain portion of land in possession of defendant, 
lay on the eastern or plaintiff’s side of this boundary mark. This 
he decreed to plaintiff. The plea now set up by the defendant in 
her appeal, that this line is not correct and inclines too much to the 
east, cannot be attended to, as I am bound to suppose that the 
moonsiff took every just and proper precaution to make a fair 
boundary line on the data laid down by both parties. I tlierefore 
refuse to interfere with his decision on the sole apparent grounds 
of appellant’s dissatisfaction. The moonsiff has explained in his 
decision why the ground in one place is a little in excess of plaintiff’s 
claim, namely, that he spoke of it indefinitely. I therefore confirm 
the moonsilTs decision, and dismiss this appeal. 

The 22nd Mat 1850. 

Case No. 56 of 1849. 

Appeal from a deeition of Rop Huru Chunder Ghoee, Principal Sadder 
Ameen patted on the 2nd November l849. 

Joynarain Bose, (Plaintiff,) Appellant, 
versut 

Hurukally Mookerjee, (Defendant,) Respondent 

The plaintiff (appellant) brought this action to enhance the rent 
of the defendant’s lands, as auction purchaser, after issue of notice 
under Sections 9 and 10 of Regulation V. 1812. 
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Defendant alleged that the lands held by him had been granted 
to one Moollah Mojeeboodcen^ (since purchased by him^) under a 
sunnud from the revenue council, dated 17th of February 1774, 
according to which the rent was fixed in perpetuity at 10 annas 
Sicca per beegah, at which rate he has continued to hold it 

The principal sudder ameen decides, first, that the lands on which 
enhanced rent is claimed, is proved by the witnesses to be identical 
with the lands of the sunnud granted to Mojeeboodeen, that the 
copy of a letter filed, shows that the revenue council had authority 
to grant such sunnuds, and that the sunnud itself is filed, and tlie 
jummabundee papers of 1190 B. S. show tlie quantity of land held 
in accordance wim its provision,^ namely, at 10 annas Sicca per 
beegah in that year, which quantity of land so nearly corresponds 
with that now occupied and in the possession of defendant that the 
principal sudder ameen entertains no doubt it was all protected by 
the sunnud, and therefore only decreed to plaintiff the rent at the 
rates admitted by the defendant 

On referring to the sunnud, I observe that no quantity of land is 
specified in it, and that the principal sudder ameen has decided in 
defendant’s favor entirely on the presumption that the sunnud is 
genuine, and that defendant’s lands are held under it The sunnud 
records on the face of it that it was registered in the revenue office 
under the number given. I consider defendant is bound to prove 
that this document was so registered, for, without proof of this for- 
mality, no reliance can bo placed upon its genuineness. I therefore 
return this case that the principal sudder ameen may require defen- 
dant to prove that this sunnud was registered in the office, and then 
decide the case. 

The stamp fees to be returned to appellant. 

The 23jid May 1850. 

Case No. 60 of 1849. 

Appeal from a deeision of Baboo Rajmohun Milter^ Moonsiff of Buekeer- 
hautf passed on the 30M July 1849. 

Putoo Mundull, (Plaintiff,) Appellant, 
versus 

Junglec Mundull, deceased, and after his deatli Samud Mundull and 
Bhanoo Mundull, (Defendants,) Respondents, 

The plaint stated that Junglee Mundull, on the 22nd of Bysack 
1252 B. S., executed a bond for 9 rupees, 8 annas, promising to 
repay the same with interest in the following Bhadro and Poos. 

Junglee admitted execution of the bond as stated, but alleged 
having given up to plaintiff 2 beephs 10 cottahs of dhan land, 
from 3ie produce of which the debt has been more than iiquidat^, 
and that a dispute having occurred about the balance, plaintiff had 
forestalled him by bringing this action. 
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FlainUff admutted possession of Jtinglee’s land, but averred that he 
took it on condition of making over to defendants one-half of the 
produce, bat this arrangement had nothing to do with the debt, and 
that he had yearly given defendants the stipulated share. 

The moonsiff called upon plaintiff to prove the bond and on de- 
fendants to prove plaintiff’s possession of his land and that the pro- 
duce had liquidated the debt. The moonsiff, on the evidence adduc- 
ed by the defendants regarding the possession of the land and the 
value of the produce received from it by plaintiff, dismissed the 
claim. 

The plaintiff urges, in appeal, that had he, as alleged, taken the 
land as a means of realising the debt, such an arrangement would 
have been in writing, and that a settlement of accounts would have 
taken place yearlv, and the value of the produce received by him 
have been earned to defendant’s credit at the back of the bond. 
That the amount of the bond was less than 10 rupees, and the pro- 
duce of the land such that a debt of that amount would have been 
realised in one year, how then has defendant allowed the land to 
remain at his disposal for three years if he never received any share 
of the yearly produce of it? 

The issues tried in this case have been unnecessarily^ long. The 
only point to look to, is whether plaintiff has realised his debt from 
the land. He acknowledges the value of the produce was more 
than sufficient for this purpose, and he has failed to show that he 
ever made over any part of it to defendants. The objections urged 
by him can avail him nothing, as it is well known that arrange- 
ments of this nature for the liquidation of a debt are seldom if ever 

G uarded by the formalities of deeds. I therefore regard defendant’s 
efence as a set-off in the shape of payments made, and it was for 
plaintiff to show that, having takc^ the land placed at his dis^sal, 
the produce of it had been duly made over to defendant. This he 
has entirely failed in, and I therefore confirm the decision of tlie 
lower court. 


The 23rd May 1850. 

Case No. 61 of 1850. 

Appeal from, a decision of Baboo Beneemadhub Shame, Moonsifr of 
Pauterghoita, passed on the 23rd of January 1850. 

Sumbhoo Mundol and others, (Defendants,) Appellants, 

versus 

Rigkistno Framanyk, (Flaintiff,) Respondent. 

The plaintiff sued for the hire of a canoe let out to defendants at 
1 rupee pei month from 15th Assin 1252 to 1st Falgoon 1255 
B. S., and for recovery of the canoe. The hire amounted to 
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rupees 35-8, after deducting 8 annas received, and the value of the 
canoe to 20 rupees. 

’Defendants admitted the hire of the canoe for part of the 
alleged period, but averred payment of the hire and return of tho 
boat 

The moonsifF states that plaintiff’s witnesses proved his statement, 
and also that defendants had offered to compromise the matter and 
return tho boat The defendants brought up no witnesses and took 
no steps to procure their attendance. That a local enquiry made 
by his order, showed that the defendants had underlet the canoe 
since Kartick 1255, and that it was sold for defendants’ father’s debt, 
had been purchased by Neelmonee Sirkar, and was still owned by 
him. Under these circumstances the moonsiff gave plaintiff a 
decree. 

The defendants urge the same defence pleaded in the lower court, 
and that they were unable to get up their witnesses in consequence 
of the gomashta’s enmity, that he was now turned off, and, if per- 
mitted, the witnesses could be brought forward. 

It appears that defendants took no steps to procure the attendance 
of their witnesses before the lower court, after service of subpoenas 
on some of them, though warned by tlie court to take the necessary 
steps to enforce their attendance. Tho only notice taken by the 
defendants on this score consisted in a representation on their part 
to the court, intimating that they would have their witnesses ready 
in a week’s time. In this they failed, and their vakeel informed the 
moonsiff that his clients paid no attention to his repeated calls upon 
them to send in their witnesses. Under these circumstances, the 
moonsiff’s decision of the case on the evidence placed before him 
seems to me to have been proper ; and as that evidence was suffici- 
ent to establish plaintiff’s claim^il see no reason for interfering with 
the proceedings of the lower court, and therefore dismiss this appeal 
without summoning the respondent. 
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The 2kd Afkil 1850. 

No. 32 of 1847* 

Appeul from ihe dmnon^qf Moulvee Mahmed Kulhmt Principal Sadder 
^ Ameent dat^d the \Uh March 1647* 

Mahomed Idrak and Ais^ooni^sa, (Defendants,) Appellants, 

* cerem > 

Neclii^unnee Mittre, (Plaintiff, ),Respond6ut ^ 

This suit was institulbd to recover from the defendants the sum 
of Company’s Rupees 527, anna 1, kr^pts 16, principal and interest, 
due as rent on account of a howla ahd'talook called Sumbolochun 
Dntt, assessed at a jumma of 25 rupees Sicca according to their 
tahood, situated in Ramna Joar in the 4 annas and 2 annas, 7 gundahs, 

2 coWrees subdivided and purchased shares of pergunnah Shahiiad- 
l)ore. 

The defendants deni^ the claim and the tahood alludeiij to,<and 
observed that the plaintiff’s share consisted of a 2 annas, lOgundahs, 

1 cowree share, being a subdivision of the 5 annas 10 gundahs ^ 
"" blikre, and also a 4 gundahs 1 cowree share, in all a 2 annas, 14 
gundahs, 2 cowrecs share; that the entire jumma of the taIook''*was 
rupees 75, which, with reference to tlte plaintiff’s share, would giv8 
him rupees 12, gundahs 16, cowrees tl, cags 2, Skea. 

The plaintiff, in his rejdication, remarked that lus ancestor Rem ^ 
Narain Mittre alwoj^s received a jumma of 25 rif][>ees Siena for his 
share, upon the^tiiengtli of a taho^ signed by Sumboolochun, dated* 
the 27 th Sawun 1209, from whose heirs the defendant Idrak derived 
the talook in question. 

Rammalla, wife of Sumboolochun Dutt, denied the Jumma as stalid 
by the plaintiff, and claimed a 4 anuas share in the talook. ^ 

The principal sudder amecn, >yith reference to the former sum*^ 
mary decision under Regulation VII. 1799, the tahood, the jumma- 
wasil-bakee accounts, and other evidence adduced by th^ plaintiff, 
considered it clearly established that the sum of 25 rupees Sicca 
had always been paid to the ancestor of the plaintiff ; and n ihe rent 
was still due, ho gave a decree for thef pnncipm rent, namely, 20JI 
Skea rupees, 5 annas, IS^undahs, 2 cowrees, from the 19th Sawun 


1254, and interest to the day prior to th« decree, 
annas 9, gandljis 11, cowrees 2, in all Sicca rupees 


F 15, or Sicca rupees 547, annas 2, pie 8, and 

jpbsts agaim^t|||^ Azeemoonissa, Asuffoonissa, and Ameerooddeen, 
^'^who were injppession, releasing the other defendant, intimating at 
^ihe 6am^Mti|^at his order did not affect the proprietary rights of 

^^OpiHpIpknts reiterated their objections, and observed that tlie 
tahbda,*^ alluded to by the principal sudder ameen, had never been 
attested in any court. 

The respondent referred to his bycnamahs, in which the jumma, 
representing the shares mentioned by him, corresponded with the 
jumma recorded in the collectorate. . 

No documentary evidence has-been adduced by the afjpellants in 
refutation of the amount of jumma claimed by the respoiid^t, and 
these objections regarding the shares ar^ without weight, *^for the 
jumma comprised in the certificate of ;^urchase in the possession of 
the respondent, and that recorded in the collectorate, are the same, 
tlie oidpr difference being tliat the shares tnentioned by the respon- 
dent were subdivided portions. 

I see no reason therefore to disturb the decision of the principal 
sudder ameen, which is confirmed, and the appeal dismissed, with 
costs. 


The 2nd April 1850. 

No. 5 of 1847. 

Original Suit 

^ Neelmunnee Mittre, Plaintiff, 
versus 

jy.aiiomed Idrak, Ameerooddeen, Azeemoonissa Khanum, and Asuf- 
foonissa Khanum, wife of Mahomed Kullecm, LMendaiits. 

This suit was insfituted to recover the sum of 25 rupees Sicca, or 
Uompany’s rupees^ 26-10-8, rent for the year 1253. This case is 
j^recisely similar to the preceding one J^o, 32, ‘^nd so are the ob- 
jections urged ; 4he same order is therefore applicaKle. Tlie claim 
is decreed, with interest and costs against the defendants, and interest 
t^Jie date of payment, 
c 
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TiiebStii Apuil. 1850. 

No. 48 of 1847. 

Appeal from the deetaion of Moulvee Mahomed Kulleem, Praieipal 
Sudder jfuen, dated the 19M Moy 1847. 

Obinan, Maliomed Clcbur, and Mahomed Ali^ (Dej^ndants,) 

Appellants, 

Golnk Chunder Sha, (PlalntifF,) Respondent 

Thb plaintiff sued to recover the sum of Company’s rupees 514, 
7 annas, 7 pie, and reverse a summary decision of the collector 
under Regulation VII. 1799. lie represented that there was a 
hcwla c£^d Mahomed Tnkkee and Mahomed Hossein, connected 
with the 12 annas shal'e of his putnee talook in kismut Ramna, 
joar Ramna, pergunnah Buzoorgomedpore, which was sold in 
e.Necution.of bis decree for 'rent in the month of Bhadoon 1247, the 
jumma of which up to the .j4ar 1248, according^to the former rates, 
was Company’s ijiipces 124 10 annas, and for the years 1249 and 
1250, Company’s rupees ^18 12 annas, being at the rate of^ annas 
per kanee, under tlie sanction of the Soonderbuns commissioner, and 
for the year 1251, Company’s rupees 193 2 annas, at the rate of 
3 rupees 10 annas per kanee: that the whole of the rent for the 
year 1248 being due, and for 1249, the sum of rupees' 173 4 annas, 
and for the year 1250, the sum of 175 rupees being paid to the 
suzawal, ho reserved the realization of those balances for a regular 
suit, and sued the purchasers of the howla for 'fhe rent of the year 
1251 under Regulation VII. 1799, namely, the principal 19^ rupees, 
2 annas, 3 pie, and interest 7 rupees, 2 annas, 1 pie, in all Com- 

S ’s rupees 200, 4 annas, 4 pie: that the defendant, who was in 
ilance, was unable to produce before the deputy collector any* 
proof of payment, and he therefore gained a decree, which was'iipset 
in appeal bytiie coflectflr, before whom the defendant purchaser 
))roduced faWSreceipts in refutation of his claiip: that he sues tliei-e- 
fore to reverse that summary decree of the collector, and obtain tli^ 
rent he claimed, well as former balances du# from ^he former 
occupants ami the puroliascr of the howla, namely, for the year 
1248 the whole rent Company’s rupees 124 10 ^nas, and for the 
years 1249 and 1250 the amount due, after deducting tiio colla- 
tions abovementioned, that is, 45 rupees 8 annas, and 43 ruj^s 
1 2 annas. « 

Osman repudiated all responsibility for the balance prior to his 
purchase in the month of Bhadoon 1249 ; and observed that up to 
the year 1250 the collections had been made by the suzawal Ka- 
shcenath> and for ‘the year 1250 he had paid the rent, as would be 
proved by the various receipts in his possession: he asserted, moreover, 
that the rate of 4 annas per kanee for the years 1249 and 1250’was 
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quite erroneous, for by the order of the Sponderbuus’ coiumiBsioner 
the rate had been fixed at 3 rupees 10 annas per kanee. 

Tlie plaintiff, in his replication, alluded to the responsibility of the 
purchaser for former balances, and to his claim' being exclusive of 
the payments made to the suzawal, and he insisted upon the rate 
j)er kanoermenfioned by him as the correct standard, namely, for the 
years 1249 and 1250 3 rupees for his talook, and 4 rupees for his 
how la rent, and subsequently for 1250, 2 rupees 10 annas for the 
(talook, and 3 rupees for the howla rent. 

Mahomed Ukbar and Maliomed Alif, the former occupants of the 
howla, denied the existence of any balance, and produced receipts in 
snpirart of their denial. 

The principal sudder ameen, with reference to his decision, dated 
the 19th February 1846, and a copy of the Soondcrbuniir^commls- 
sioner’s proceeding, dated the 27th January 1844, was of opinion 
that the rate for the howla land was so fixed at 3 rupees 10 annas 
per kanee from the year 1249, and discrediting the receii)ts of Osman 
defendant for the rent said to have been paid for the year 1251, and 
the receipts of Mahomed Ukbar and Mahomed Aiif for the year 
1248, id consequence of their suspicious appearance and the un- 
satisfactory nature of the oral evidence adduced, he reversed the 
summary decree of the collector, dated the 16th August 1848, 
and decreed to the plaintiff ru])oes 198 annas 14, principal and 
interest, against Mahomed Ukbar and Mahomed Alifj the former 
hpwladai’s, and tlieir heirs, for the rent of the year 1 248, and the 
sum of rapees 310, 3 annas, 7 pie, pi'incipal and interest against 
Osman, for the years 1249, 1250, and 1251, and costs and interest 

The appellants reiterate their former pleas, both as regards the 
receipts in their pcssession, and the absence of credit for the sums 
realized by the suzawaL 

As Jhe respondent received the amount of his due from the howla 
u|j to the year 1247, by means of the suit^whieh he instituted, and 
the sale wliich was the result of tliat measure, it is unaccountable 
how the former howladars could hold receipts for payment said to 
Have been made byj;hem for the year 1248 : and with respect to the 
balances fof the year 1249, 1250, and 1251, clainfable from Osman, 
a'piJellant, the purchaser of the howla, I cannot find iff the accounts 
of the suzawal reived from the collcctorate, that he collected any 
sifti for the years 1249 and 1250, in excess of which the plaintiff 
haf'deducted in his p)laint, and as the receipts for the year 1251 
were never produced in the first instance before the deputy collect- 
or in the summary suit, their subsequent production in appeal 
before the collectoi-, without any valid reason for not producing 
them before, is certainly suspicious. 

I see no reason therefore to disturb the decision of the principal 
suddpr ameen, which is coi^med, and the appeal dismissed, with 
costs. 
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, TnK,12Tn April 1850. 

Original Svit. 

Doorgapershad Doss, Kashee Chunder Doss, Tarachand Doss, aiu 
iGrouroionee, PJaintiiFs, 

vertuB 

Ranee Golab Debee, wife of Dalsing Baboo, deceased, Cazee Ameeii- 
ooddeen Ahmud, Meer Golam Hosseinen, Futtik Cluinder Doss,, 
and Ranee Mougla Debee, daughter of Dulsing Baboo, mother of 
Ramkishen Baboo, adopted minor. Defendants. 

.This suit was instituted by tho plaintiffs to reverse the sale of 
their share of a talook, and obtain possession, with mesne profits, lay- 
ing thei^amages at j rupees 9,948. They representeti that in the 
1 anna, 17 gundahs, 1 covyree, 2 kraunts share of pergunnah Chun- 
der Dfeep, the property of Ranee Golab Debee, in kismut Lukkeo- 
possa and other kismuts, they had an hereditary talook called 
Kishen Ram Doss, created long before the decennial settlement, as- 
sessed at a jumma of rnpees 429, 2 dhoons, 3 gundahs. Sicca, of 
which a 13 annas, 6 gundahs, 2 cowrees, 2 kraunts share belonged 
to them, and a 2 annas, 13 gundahs, 1 cowree, 1 kraont share to 
Sudaseeb Doss, the father of Futik Chunder Doss, defendant: 
that Ranee Golab Debee, having obtained a decree against them 
and others, for the rent of the talook from the year 1234 to the 
month of Aughun 1241, the 13 annas, 6 gundahs, 2 cowrees, 2 kraunts 
share of the talook (the 2 annas, 13 gundahs, 1 cowrce, 1 kraunt 
share the property of Sudaseeb having been previously sold in exe- 
cution of another decree) was sold by the collector, undw instruc- 
tions of the civil court, in conformity with Regulation I. 1820, on 
the 16th January 1837, without any application to the commissioner 
of revenue, and '^ithout the usual notice being issued, and pijrchas- 
ed by the defendant. Cazee Ameenooddeen Ahmud, for rupees 2,205, 
of which a j)srtion, according to his statement, was disposed of* to 
Golam Hosseinen : that this sale had taken place in contravention 
of Section 4, Regulation VII. 1825, which reqmres a lotbundee to 
be prepared by the court and an application to the comttiissioner for 
the sale of the debtor’s property: that although |{ie sale proceeding 
and sale certificate alluded to the sale having bmn held under Re- 
gulation I. 1820, and Section 16, Regulation VIL 1832, these enM:t- 
ments had reference to putnee talooks sold under Regulation YIII. 
1819, and not to the sale of a talook created prior to the deno nnigl 
settlement in execution of a decree in a regular suit: that as Suda- 
seeb Doss’s 2 annas, 13 gundahs, 1 cowree, 1 kraunt share had 
been previously disposed of and purchased by Cazee Ameenooddeen, 
he had no remaining right or interest in the talook, sgid therefore, 
when the sale under remark took place a long time afterwards with 
the distinct mention of the rights of*Sudas.eeb Doss, the purchase 
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on the part of Cazce Ameenooddeen, wgs irregular: that^Jlanee 
Golab Debee’s decree was against Sudaseeb Doss, Doorgapersliad 
‘ Doss, Kasliee Chunder, and Gourmonee, as wife of Sumboo Ohuii- 
der and as guardian of Taracliand, but in the proceeding sent from 
the civil court to the collector to execute the sale the names of 
Gourmonee and Doorgapershad Doss were omitted : that the notice 
was not issued according to law : and the ranee’s decree being against 
the entire talook, the sale of their 13 annas, 6 gundahs, 2 cowrees, 
? kraiints share, for the realization of tl\e entire decree and repre- 
senting. it as the estate in balance, was erroneous. 

Cazee Ameenooddeen and Golain Hosseincn replied to the 
effect that after lianee Golab Debee had gained her decree, the 
plaintiff and Doyamoyee, wife of Sudaseeb Doss, deceased, and 
mother of Futik Chunder Doss and Mohesh jShunder Delias, who 
was then a minor, and Rammalla, wife of Ram Soonder Doss, paid 
l)art of the balance, and made an arrangement with the ranfie to 
pay the remainder by instalments, and agreed that, if these condi- 
tions were not fulfilled, tlieir talook mi^ht be sold to realize? the 
balauce;^and they would offer no ol)jections that, asijthc money was 
not paid, a proceeding w^as sent at the ranee’s request to the collector 
wutliout any reference to the commissioner, under the provisions of 
Section 16, Regulation VIL 1832, and Construction No. 921, and a 
letter of the Sudder Court, dated the 25th May 1832, and tlie collector, 
after issuing the usual notice, sold the share of the talook in question, 
which was purchased by Cazee Ameenooddeen, with whom after- 
wards Golam Hosseinen was united as a sharer : that the plaintiffs 
and their sharers urged no summary objection to the sale under 
Clause 3, {Jection 3, and Clause 1, Section 5, Regulation VII. 1825, 
but, in fact, gave th^in kubooleuts and talioods according to which 
the rent had been realized : they quoted a proceeding of the judge 
• oA^his district of the 16th February 1838, to show that this sale 
and many other sales of a similar kind had beei\ conducted accord- 
•inglio Regulation I. 1820, under the terms of the letter ^abovenieii- 
tioned and in conformity with the custom of the district, and alluded 
to tfhc petition of Ram Cooinar Dutt against a sale of this nature, 
which was r(^‘ected % the Sudder Court on the 24 st March 1838, 
and also to the case of Rammalla versus Mahomed Edrak and others, 
wliicli was dismi8S(&d in the principal sudder ameen’s court: that 
MoijkeeToofail Ahmud and Kassessur Doss, vakeels of this court, had 
causeil two bonds to be registered in the name of their respective 
mothers under the pretence of having lent the plaintiffs the sum of 
rupees 8,300,. and after the expiration of 11 years, 5 months and 
1 9 days had got up this suit through the plaintfts at their own ex- 
pense ; that, as the plaintiff's were in no way connected witli these 
vakeels, it w^ unaccountable why they should borrow so large a sum 
except for tlie purpose of making them sharers in this suit, and further 
a condition was entered in the bonds, contrary to the usual custom, to 
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the effect that the plaintiffs would not alienate any property they 
might possess hereafter until the loan was liquidated : that tlie vakeels 
had never lent money, and in fact Kassessur Doss, vakeel, was himself - 
deeply involved, and tlierefore the defendants contended that under the 
precedents, namely, the case of ** Zuhooroonnissa’^ and “ Meherooii- 
nissa” and other cases, the plaint was irregular. With respect to the 
previous sale of Sudaseeb’s sliare, and as alleged by the plaintifl*s 
his retaining no longer any interest in the talook, tliey observed that 
there was no butwarra and consequertly no specification of sharesj> 
as would be seen from the ranee’s plaint and (lecree, and a petition 
of the plaintiffs and Sudaseeb’s wife, Doyainoyee, dated the 6tli 
February 1836: that although the 2 annas, 13 gundahs, 1 cowree, 1 
kraiint sliare had been previously sold, yet at the ranee’s request the 
sale proceeds had be$n attached under tlie judge’s order dated the 
9th September 1836, arid therefore the subsequent sale of tlie 13 
annas, 6 gundahs, 2 cowrecs, 2 kraunts share could not be considered 
irregilar: that the names of Gourmunee and Doorgapersliad Doss 
were duly recorded in the judge’s and collector’s proceedings, and ' 
the notice issu(5^l accorcyng to custom : and if Suclaseeb retained no 
interest in the 13 annas, 6 gundahs, 2 cowrees, 2 kraunts; share of 
the talook, it was strange that the plaintiffs should have included his 
son, Futik Chunder Doss, a defendant in the suit 
The plaintiffs, in their replication,- observed that the Regulation 
and Construction and letter mentioned by the defendants had re- 
ference to putnee mehals and sales in execution of summary decrees: 
that there was no circular letter of the Sudder Court of the 25tli 
May 1832, regarding sales, though there was a letter of that date to 
the address of the judge, having special reference to the sales in 
summary decrees: and no salevi* an estate in^cxcution of a decree 
in a regular suit could take place except under Section 2, Regulation 
XLV. 1793, and Section 3, Clause 4, Regulation VII. 1825, aft^ra^ 
reference to the oomnjissioner, and this was explained in Construc- 
tions No.^4?9 and No. 897, and the principle laid down in a refeent 
decision of the Sudder Court, dated the 31st January 1848 in the 
case of the Bengal Indigo Company : that even if the petition jind 
instalment had*been arranged as mentioned by the dojentlants, they 
could be of nd avail In a sale conducted in opposition to the law, 
and the mere omission to urge an objection one inouth after the sale 
could not be a bar to the institution of a regular suit: the^ denied 
having given any tahood or rent, nor had the defendants mentioned the 
particular date or the extent of land or the amount of the jumtia or 
the number of the tahoods : that although some sales had taken 
})lacc in execution of decrees in a regular suit for former balances of i 
rout without appli<tation to the commissioner of revenue, yet many t 
sales had been reversed, and, alter some discussion b|tween the civil 
court and tlie collectorate, that illegal custom was^abolislied, and * 
the case of Parbuttee Magee” mentioned, in whiclf a sale 
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similar to the one under discussion had (been reverse : th^ C(^i- 
eluded by denying having borrowed money from the tcakeel^, or 
their being sharers in the suit, or in any way bearing its. 
or promoting the measures in connection thereof, and declared the; 
inapplicability of the case of “ Zuhooroonnissa,” quoted by t^ defen- 
dants. 

Ramnath Chukurbuttee gave a petition, stating his having a joint 
interest in an 8 anna share of a howla in Radha Kishen Dass’s share 
(Ousut talook Goluk Chunder Sein, jooar Gazabea, and also a 
howla in his own name in kismut iCaladamma, the rent of which he 
paid to the talookdar auction purchaser, and disclaimed any intei’- 
ference with his rights. 

The defendants, in their rejoinder, after insisting that the vakeels 
were sharers in the suit, and referring to a proceeding of the princi- 
pal sudder ameen, of the 9th August 1849, on the subject, observed 
that Oazee Ameenooddeen having purchased the share of the talook 
in question, as well as the 2 annas, 13 gijndhas, 1 cowree, 1 kraunt 
share previously, he was put in possession by an ameen of the civil 
court when "larapershaa Doss and Futit Chunifcr Doss gave 
tahoods fdr tliose two shares: that the petition of Ramnath Chukur- 
buttee had been preferred by the plaintitts themselves : that the 
howla alluded to by Ramnath Chukurbuttee had no connection what- 
ever with the land for which the plaintifls and Futik Chunder Doss 
had given kubooleuts : that although the land of “ Ramnath Chukur- 
buttee mozaffat” was written, it was merely done for tlie purpose of 
continuing the two plots of land which Ramnath Chukurbuttee 
previously held for the purpose of worship in the household of the 
tbrmer'proprietors. They denied the existence of any ousut talook 
called Goluk Chunder Sein, nor had Ramnath Chukurbuttee ever 
paid them any rent, or received any grant in support of his howla. 

" Mahomed Uzeem gave a petition, stating that talook Eishen Ram 
Doss and Ramdhun Doss had been formed out of falook Ramgobind 
Doss” and hoping that his interest in talook Ramdhun Doss, which 
he had purchased, would not be interfered with. 

Tliis case was originally instituted in the principal judder amcen’s 
court, and transferred to this file in consequence of a complaint pre- 
ferred by one of the plaintiffs, which led to a separate enquiry, and 
was duly reported fof the informatiou of the Sudder Court. The 
first point to ascertain is, whether the plaintiffs have really borrowed 
moneytfrom the vakeels alluded to, and upon the strength of that 
loan rave made them sharers in the suit. Amongst the documents 
filed before the principal sudder ameen, the defendants produced 
feopies of two bonds given by the plaintiffs, namely, one to Krepa 
' Moyee, the mother of Kassessur Doss, vakeel, for rupees 4,200, and 
^ another to Jeebdnissa, mother of Toofail Ahmed, for rupees 4,100, 

‘ both dated the 17th Assar 125d,,r«nd in each of these bonds the 
plaititiffs bound themselves not t^alienate any property they might 
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; possess until the tean was liquidated : and it further ap- 

;|tears Hifmt on tlie very day the vakeels were suspended by the prin- 
dipal sudder ameen 5 (which order was reversed by this court as 
being premature,) the plaintiffs produced, unasked for, the original 
. bonds and acknowledged their having borrowed money from the 
mothers of tlie respective vakeels, repudiating' any connection with 
the vakeels themselves in this suit. The case of Brijloll Sein, ap- 
pellant, versus Syed Hossein and others, respondents, decided by the 
Sudder Court on the 10th February 1846, and cited by the plaintiffs 
in refutation of the allegation of the defendants, bears no' similarity 
to this case, nor is the precedent of Zuhooroonnissa, cited by the de- 
fendants and decided by the Sudder Court on the 15th August 1840, 
exactly a case in point ; for there an acknowledgment was in existence 
accorcUng to which thej plaintiff w’as to give up a portion of wliat 
might, be awarded to her, in return for the expense of carrying on 
the suit: here there is no such acknowledgment forthcoming, and 
persons are now aware of tlie illegality of such proceedings. But, 
looking at the date of the bonds, namely, the 17tli Assar 1255, and 
the date of this siiit the 23id Assar of the same year, the fact^ of the 
starapt paper on which these bonds were written being both purchas- 
ed on the same day, the apparent absence of all connection with the 
plaintiffs with the persons who are said to have lent the money, the 
absence. of a,)! proof of their having lent money before or being able 
to command sucli a sum, and the unusual conditions inserted in the 
bonds regarding the non-alienation of their property by the plain- 
tiffs, I cannot but consider the transaction on these grounds alone 
extremely suspicious, as regards the connection of the vakeels with 
this suit, of which no satisfactory explanation has been adduced ; liut 
the acknowledgment of the vakeels to the principiil sudder ameen, 
stated in his proceeding of the 9th August 1849 to this court, in ^ 
connection with the separate enquiry alluded to above, copy of whicli 
has been filed by the 'defendants, and which has never been contra- 
dicted, clearly "proves this case to be one of chaigperty : the words 
made use of by the principal sudder ameen are as follows : " ek rot- 
tcli Moluvee Toofeel Ahmed on Kassessur Doss vimar ulkut jaya^ 
koliilo je ei mokucl;Umar modhye amara ache, khurch putter dyadic, 
kichoo liissa paibe.” For these reasons I nonsuit tlie plaintiffs, witli 
costs, and the vakeels alluded to will be called upon for an explana- 
tion in a separate proceeding. ^ 



74 


ZILLAH BACKBHOUNQK. 


I’hk 13'fH APKiLfll850. p 

No. 69 of 1847. 

Appeal from the demum of Moulvee Mahomed Kulleem, Principal Sudder 
Ameen, dated the IBM September 1847. 

Mii'za NabbeeBuXjNubeenChunder Shaw, and Neolmadhub Shaw, 
(Defendants,) Appellants, 
versue 

Manuel Caniel Ferrao, heir and executor of Dr. Clement Dos 
Anjos, deceased, (Plainiiif,) Respondent 

This suit was instituted by the plaintiif to obtain possession of an 
8 anna share of a howla, with mesne profits, laying his damages at 
Company’s rupees 1,996, 15 annas, 3 pie, 3 kraunts. He represented 
that there was a kharija talook of pergunnali* Cossimnnggur, c.alled 
Humeedoonnissa Khanum, in tuppah Hassemabad, jooar Dossparra, 
recorded in the collectorate in the name. of Mirza Mahomed Jaifer, 
of which Dr. Clement Dos Anjos wa% .an 8 anna sharer ; that by 
the will of the late Dr. Clement Dos Anjos, 4ocke Dos Anjos 
and Paschal Florentine Dos Anjos succeeded to a 1 2 annas share, 
and he to a 4 anna share of his property, he being appointed execu- 
tor of the whole estate: that in connection with tliis talook in kis- 
mut Eentbarreea and otlier kismuts there was a howla called Mirza 
Emam Bux, of which an 8 anna share belonged to Mirza Nubbee 
Bux, and the other 8 anna share to his wife Ahilinissa Khanum, by 
virtue of her marriage settlement: that, in consequence of her being 
pressed by a decree of court and other debts, Ahilinissa on the 13th 
Sajmn 1248, sold to Dr. Clement Dos Anjos her aforesaid pro- 
perty for a consideration of Company’s rupees 4,000, the deed of 
purchase being dfhwn out in his (plaintiff’s) name, and iuformation 
^given to the civil court : that in consequence of the opposition of 
Nehal Chand Shaw, through the collusion of Mirza Nubbee Bux 
and Nalkant Shaw, declaring that he had a farm of ^e property till 
the year 1249, 1^^ (plaintiff) could not obtain possession till the 
commencement of the year 1250 : that about this time Mirza 
•Nubbee Bbx bro^ight a complaint against liim under Act lY. 1840, 
when the magistrate, with reference to his purchase,and possession, 
decreed in his fiivor, but in appeal to the sessions court, in conse- 
quence of the fact of possession not being considered satisfactorily 
(^tablished, the disputed land was attached through the collector, 
with permission to sue in the civil court. 

Mirza Nubbee Bux denied Ahilinissa Khanum’s proprietary 
right or her power to dispose of the share alluded to, and explained 
that, in consequence of his being embarrassed by decrees of court 
and, other debts, he made it appear that he had transferred the 8 
anna share of the howla to Ahilinissa, without any transfer being 
actually recorded, and, taking from her an agreement not to dispose 
of. the said share and an admission of his proprietary right, he 



ZILLAH SACKKBOUNOX. 


75 


himsel^ctually remained n possession, and in the year ' 1240, in 
the naine. of Aliilinissa Khanum, gave a farm of the land to Nehal 
Chand Shaw, for a period of ten years: that in the meantime an 
intimacy having sprung up between .the plaintiff and Ahilinissa, 
and disputes arising theremm between him (delendant) and his 
wife, she went to her father’s house, and, on the 11th Bysack 1248, 
filed a power of attorney in the court of the judge of Dacca in the 
name of Ram Chunder Chukerbuttee, restoring her marriage portion 
and resigning all claim to the 8 annas share of thehowla: that after 
this power of attorney had been attested by the cazee through her 
father and other persons, and the deed of resignation been duly 
si^ed, he circulated his own name, taking a grant to that effect 
from the zemindar, and receiving a fresh knbooleut from the 
farmers of the 8 anna jhare of the huwla : tliat after such acknow- 
ledgment and resignation on the part of Ahilinissa, the plaintiff’s al- 
leged purchase could not be maintained, and ho had preferred ob- 
jections on this score at tlie time the kuballa was abput to be regis- 
tered. * • 

Peter Francis* Rebello gave a petition, denying the plaintiff’s 
statement as to his being the executor of the property of the late Dr. 
Clement Dos Anjos, and declaring that there was another person of 
the same name as the plaintiff who was the real executor. 

The plaintifij in his replication, denied the acknowledgment or 
deed of resignation, and observed, if true, that the former document 
would have been protluced in the various cases which have been 
pending regarding this howla, and would also bear the seal and 
signature of Ahilinissa Khanum. 

Nubin Chunder and Neel Madhub, sons .of Nehal Chand Shaw, 
corroborated Mirza Nubbee Bux’s statement relative to the farm of 
the howla. , 

The rejoinder of the defendant was merely a recapitulation'of Bi^ 
former statement. * 

The principSl sudder ameeii, with reference to a copy of a decree 
of a former judge of this court, dated the 1 1th September 1836, and 
also of a former principa) sudder ameen, dated th^20th ^pril 184(k 
and a copy of ay answer of Mirza Nubbee Bux, dated the 19th 
Poos 1242, and tlie deed of sale, dated ISth Sawjin 1248, and ^e 
evidence adduced, had no doubt w'hatever that the land in ques- 
tion had been made over to Ahilinissa Klianum as her marriage 
])ortion, and that the sale to Dr. Clement Dos Anjes had been 
really effected ; and, discrediting the deed of resignation produced by 
the defendant Mirza Nubbee Bux, he decreed possession to the 
plaintiff of the disputed land, with mesne profits, and <) 08 ts against 
Nobin Chunder Shaw, Neel Madhub Shaw, and Neel Kant Shaw, re- 
leasing the other defendants. . * 

The objections urged in appeal are similap to those preferred in 
the court helow, the appullants remarking that the principal sudder 
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ameen had not even alluded to the agreement given by Ajjiilinissa 
on the grant delivered by the zemindar to Mirza Nubbee Bu3^ 

Independent of Mirza Nubbee Bux’s admission of fraud, from 
which he can derive no advantage from this court, it is clear from 
an answer given by him in a case in 1836, that Ahilinissa Khanum 
Avas declared to be in possession of the 8 anna share of the howla by 
virtue of her marriage settlement, after the date of the acknowledg- 
ment alluded to ; and with respect to the act of resignation of lier 
^ rights alleged to liave been executed by Ahilinissa, I cannot believe 
it to be genuine, but, taking into consideration the disputes between 
licr and lier husband, as shown by a proceeding of the Dacca court 
dated 23rd December 1841, and by Ahilinissa’s petition against her 
liusband and Rum Chunder Chukurbuttee, dated the 15th Bysack 
1248, and the fact of tliat mooktar’s character; having been subse- 
quently called in question by the Dacca court in 1843, 1 must look 
upon it as an additional attempt at fraud on the part of Mirza 
Nubbee Bux. The principal sudder ameen’s order is therefore con- 
firmedj.aiid the appeal dismissed, with dbsts, ^ 

__ ® 

The 25th April 1850. 

No. 72 of 1847. 

Appeal from the decision of Moulvee Mahomed Kulleem, Principal Stidder 
Ameen, dated the 21«# September 1847. 

Doorga Churn Rae, (Defendant,) Appellant, 
versus 

^ ^ Brijruttnn Doss Baboo, (Plaintiff,) Respondent. 

This suit was instituted by the plamtiff* to recover the sura of 
Company’s rupees 2,724, annas 10, pie 3, kraunts 5, principal and" 
kitereat, being the balance of an account due from the defendant, 
who was formerly employed as a naib in the joint service of himself 
and his sharer Lalla Mitterjeet Sing, in their estate of Sydpore in this 
district; in the mohth of Kartick 1247, the collections being sepa- 
rated, the defendant was appointed naib ibr the [)laintifi'’s own 6 
anna share luid relnained in that capacity to the ejid of 1250 : that 
in the account delivered by the defendant for that year, there was a 
balance remaining in his hands of Company’s rupees 2,416, annas 
1^ pie 4, kraunt 6, and, being afterwards removed from his situation, 
he would neitlier pay that amount nor the balance for the period 
during which he was the joint servant of the plaintiff and Lalla 
Mitterjeet Sing: the plaintiff therefore reserved the recovery of the 
balance of t^ latter period for a separate suit, and brought this 
action for the balance for the year 1251. 

Dftorga Churn replied that he had delivered in his accounts for 
the period he was the joint servant o|P the plaintiff' and Lalla Mit- 
terjeet Sing: that the plaintiff* appointed him naib for his 6 anna 
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share, was so pleased owith his intelligence that he sent^him to 
CalculK^ to attend to some cases {lending in appeal in the month of 
Aughun 1248, where he remained till the month of Jyte 1251, and 
daring his absence the plaintitf had realized his rents through other 
persons: tliat on his return from Calcutta he collected the rents for 
the year 1251, and gave in an account of the same, receiving from 
the plaintiff', on the 4th Sawun 1252, a receipt or “ infisalee lekhun” 
on stampt pajier : that the plaintiff' was annoyed at his being ap- 
pointed naib by Lalla Mitterjcet Sing, and also at his (defendant’s) , 
claiming some money owing to him by the plaintilf, and had in con- 
sequence got up this false suit 

■ The plainliffi in his replication, denied the receipt alluded to by the 
defendant, nor was it customary to grant such documents ; and if it 
had been correct, the. fact would have been entered in the account 
delivered by the defendant ; and if, moreover, any money had been 
owing to the defendant, he might have deducted it in his account 

The defendant, in his rejoinder, after repeating his former remarks, 
observed that, in a case in -^liich the plaintiff' had sued one Mohesh 
Chunder Gungalmddeen in the inoonsifPs court at Cowcally, the 
infisalee lekhun was shown to be a customary mode of receip't in the 
plaintitfs serishta, that the suit was irregular in consequence of the 
plaintiff having reserved some portion of his claim for a future 
action, and, as the balance was paid after the delivery of the account, 
it could not have been there noted. 

The principal sudder ameen was of opinion, with reference to the 
*• ^count delivered by the defendant and the evidence adduced, that 
tne sum there entered, namely. Company’s rupees 2,416, annas 14, 
pie 4, kraunts 6, was really due, and, discrediting the plea of paylnent 
in consequence of there being no mention of such payment in the 
receipt, which was written on a stamp of too low value, purchased 3 
years and some months previously, and the paper being also' suifpf- 
cidus in appearaace,'’and there being a discrepancy in the evidence 
of the witnesses, some asserting that the balance was paid at the time 
the account was delivered, and others that it was paid 3 or 4 days 
afterwards, he rejected'the receipt and oral evidence adduced by tlje 
defendants, and gave a decree for the plaintiff for the principal sum. 
Company’s rupees 2,416, annas 14, pie 4, kraunt8^6, and interest, — in 
all Company’s rupees 3,1 18, annas 10, pie 3, kraunts 5, and cost& 

The appellant reiterated his former pleas, alluded to the case of 
Chytun Kishen Pal as being similar to this suit, which had been 
nonsuited in this district in accordance with the Circular Order of 
the 1 1th January 1839, and denied the discrepancy in the evi- 
dence of the witnesses upon the point noticed the principal 
sudder ameen. 

The Circular Order quoted by the* appellant has been superseded, 
and the objection, moreovei^ has no connection with this suit in its 
present shape. The appellant, in his rejomder, declares that tlie 
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balance was paid after the delivety of the accounts, but tlio receipt 

or inHsalee lekhun” would lead one to suppose that it hi^ been 
given at the time the accounts were delivered by the defendant 
There are, moreover, no attesting witnesses to this document, wliich, 
from being written, as observed by the principal sudder ameen, on 
an old stampt paper of low value, and purchased some years previ- 
ously, apparently by some one unconnected with either party, is 
certainly open to suspicion. 

I see no reason therefore to disturb the principal sudder ameen’s 
decision, which is confirmed, and the appeal dismissed, with costs. 
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Puksbnt: F. CARDEW, Esq., Jupoe. 


The 4th Apkie 1850. 

Case No. 217 of 1849. 

Regular Appeal frmn a decision passed by the Moonsiff of Soory, Kooloo~ 
danund Moaketjea, Oetol)er 24MJ849. 

Soobhudra Dasya, (Defendant,) Appellant, , 
versus 

Slioodam Chunder and Boikaunth Chunder, (Plaintiffs,) Respondents. 

This suit was instituted on the 9th August 1848, to recover pos- 
session of a wall, and to set aside an order of the magistrate passed ■ 
under Act IV. 1840. 

The parties referred the decision of the matters in dispute to 
arbitrators, who gave an award to the plaintiffs, which thedefdhdaut 
objected to on the ground that the arbitrators ohad been guilty of 
partiality, in that the^ examined witnesses in her absence without 
administering to them the prescribed oath. * * 

The moonsiff disallowed the defendant’s objection, for the reasons 
given in his decision, and passed a decree in^conformity with the* 
award. 

The law on tlje point is quite clear. By S|^tion Regulation 
XVL 1793, the award of an arbitrator or arbitrators is not to be 
set aside, except it be fully proved to the satis^tion of the qpurt, 
by the oaths of two credMe witnesses, that the arbitrator or arbitrators 
has or have been guilty of gross corruption or partiality in the 
cause in which the award may be made.” But the defendant pro- 
duced no witnesses in support of her objection, though witnesses 
were duly called for by the lower court on the 30th July, and she 
has assigned no reason for the default 1 therefore opnffrm the de- 
cision, and dismiss the appeal, with costs. 
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The 15th Afbil 3850. 

Case No. 216 of 1849., 

Appeal from a dedeion passed hy the Collector of Beerbhoom, Adam 
Ogilvie, Esquire, July 3I«^ 1849. 

Nudei Mundal, (Defendant,) Appellant, 
versus 

Bhoobnneshnree Dasya, (Plaintiff,) Respondent 

< This suit was instituted under Section 30, Regulation II. 1819, 
by the plaintiff, Bboobuneshuree Dasya, as the zemindar of lot 
Muddunpore, to recover the revenue of four tanks, situated in 
mouzah Beersingh. 

The defendant, Nudei Mnndul, pleaded that the tanks were held 
rent-free under a sunnud and char, granted by Rajah Usud-uz-zuman 
Khan in 1176 B. S., which were confirmed by the plaintiffs ances- 
tor, Lukheshuree Dasya, under a char, dated 7th Assar 1222 B. S., 
signed in her name by her naib, Pnddoq Lochun Mitr. 

Thb collector decreed the suit in favor of the plaintiff, on the main 
grounds, that the sunnud and char, alleged io have been granted by 
Rajah Usud-uz-zuman Khan in 1176, were not legible, and had not 
been registered under the provisions of Regulation XIX. 1793. 

In this court the defendant rests his case on the char said to have 
been granted by the plaintiff’s ancestor, Lukheshuree Dasya, in 1222, 
which ho contends is binding on her heirs, and in support of this 
document he has produced three witnesses ; but I am not satisfied 
with their evidence, which is, moreover, refuted by throe witnesses 
exiimined on the other side, who depose that no such person as 
Puddoo Lochun Mitr was ever employed by Lukheshuree Dasya 
as nail), and that slie always affixed her seal to documents executed 
by her, which tlie disputed clmr wanted, and in confirmation of their 
• statemefit they produced certain documents attested by her in that 
manner. I therefore confirm the collector’s decision, and dismiss the 
•appeal, with costs. , 

« 

» t cThe 16th April 1850. 

Case No. 35 of 1850. 

Regidar Appeal from a decision passed by the Moonsiff of Soory, Koolooda- 
nund Mookerjea, December i\st 1849. 

Rasmunee Soorinee, (Defendant,) Appellant, 
versus 

Kripa Muyee Bustomee, (Plaintiff,) Respondent 

This suit was instituted on the 29th May 1849, to recover the 
sum of Company’s rupees 14-13, principal and interest on a bond 
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alleged to have been execu^d by the defendants, Mndhoo Soorinee 
and R^lmanee Soorinee, in the plaintiff’s favor, under date the 2nd 
Srabun 1253 B. S. 

The defendant, Mudhoo Soorinee, in answer, stated that the bond 
was executed in her name without her knowledge by her sister, 
Nurainee Soorinee, and tliat she had delivered to the plaintiff on ac- 
count thereof 17 maunds of rice, valued at rupees 8-8. 

The defendant, Rasmnnee Soorinee (appellant,) denied the claim in 
toto, alleging that it had been got up in a spirit of revenge by the , 
plaintifl’s brother, Khetronath Sen, with whom she had a quarrel. * 

The defendants produced no evidence in support of their pleas; 
and the execution of the bond having been duly proved, in the 
moonsifTs opinion, by the evidence of three subscribing witnesses, 
he gave the plaintiff a decree. 

The appellant, in thi reasons of appeal, contends that the plaintiff’s 
witnesses have been tutored, but she gives no suflBciont grounds for 
the imputation, and none can be discovered on perusal of the evi- 
dence. I therefore confirm Rie decision under Clause 3, Section 16, 
Regulation V. 1801. , 


The 18 th Apeil 1850. 

Case No. 36 of 1850. 

Regular Appeal from a demion pasted by the late Moonsifof Boobraj- 
pore, Moulvee Atta Alee, December 22nd, 1849 . 

Sheikh Mohummud Bheckun, (Plaintiff,) Appellant, 

versus ^ 

Sheikh Ilaroo and others, heirs and successors of Sheikh fchundoo, 
(Defendants,) Respondents. * 

This suit was instituted by the plaintiff (appellant) as thS moo- 
hirureedar of mouzah Uosennugur, lot Hookumapore, on the 2nd 
October 1847, to sot aside an order passed by tljp magistrate under 
Act IV. 1840, and to recover possession of beegahs 14-12 of ma/ 
land, valued at rupees 52-8. , 

The plaintiff stated that the defendant. Sheikh 6hundoo, formerly 
held, in mouzah Uosennugur, under apottah ^id kubooleut, ^1 
beegahs of land, at a jumma of rupees 22-6 ; that the defendant, on 
the 3rd Bysakh 1252 B. S., resigned that land, and on the 17th idem 
executed a fresh agreement for beegahs 12-2-4, at a jumma of Com- 
pany’s rupees 12-15 ; that the defendant subsequently brought a com- 
plaint before the magistrate under Act IV. 1840, alleging that he 
(plaintiff) had dispossessed him of 7 beegahs of land, aiwl Stained a 
decree, in execution of which he was put in possession of becf^abs 
26-14-4, including lands belonging to other ryots: he (plaintiff) 
tliereforc sought to set aside ^the magistrate’s order, and to recover 
possession of the lands in excess of the agreement last executed. 
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The defendanti Sheikh Bhundoo^ (sjpce deceased,) in answer, 
stated that although he had executed an agreement and received a 
pottah for 21 beegahs of land, yet he never had possession of more 
than beegahs 12-1-4, and it was out of this quantity of land that 
the plaintiff’ dispossessed him of the 7 beegahs, of which he received 
possession under the magistrate’s order. He denied that he had 
resigned the lands originally engaged by him, or that he had exe- 
cuted a fresh agreement as stated. 

The moonsitf deputed a local ameen, who measured beegahs 
25-2-14-4-3 of land pointed out by the plaintiff* as being in the de- 
fendants’ possession : of this quantity only beegahs 15-4-0-3 were 
found on enquiry to be in the defendant’s possession, being beegahs 
1-18-19-3 in excess of the estimated quantity of whicli he was main- 
tained in possession under the magistrate’s order ; of the remainder, 
beegahs 9-18-14, beegahs 5-16-14 were provc& by the plaintiff’s own 
witnesses to be in possession of other parties, and the rest, beegahs 
4-2, was waste; and as the plaintiff* had failed to prove that the de- 
fendant had resigned the jumma originally engaged by him, and had 
executed a fresli agreement, tlie moonsift* dismissed* the suit. 

In the reasons of appeal, the plaintiff contends tliat tlie defendant 
was only entitled to possession of beegahs 12-1-4 of land, and that 
the moonsiff ought to have decreed the difference. But tlie plaintiff 
having failed to prove the alleged resignation, the defendant’s heirs 
are clearly entitled to possession of beegahs 21, whereas they are in 

f osscssion of only beegahs 15-4-0-3, by the plaintiff’s own showing. 

therefore reject the appeal, and confirm the decision of the lower 
court, under Clause 3, Section 16, Regulation V. 1831. 


The 20Tn April 1850. 

^ Case No. 40 of 1850, 

Regular Appeal from a decision passed by the Moonsiff of Gopalpore, 
Gopeenath Vas, December I9M, 1849. 

Dwarkilnath Samunt, (Plaintiff,) Appellant, 

£ , versus 

Jugunnath Chuttopadhya and others, (Defendants,) Respondents. 

^This suit was instituted on the 20th September 1848, to recover 
damages to the amount of Company’s rupees 28-6, for the loss of a 
cart attached in execution of a decree taken out by the defendant, 
Jugunnath Chuttopadhya, against Moorlee Gope and another, on 
its way to Ratoora Ghaut, on the banks of the Damoodur, laden 
with wood, * 

The plaintiff stated that the cart was his own property, and had 
been hired with other carts by Moorlee Gope, for the conveyance of 
wood from a jungle in mouzah Purapgunge ; that the cart had 
been damaged by exposure after the attachment took place, and he 
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therefore sought to recovef its value 9 rupees, and compensation 
for theioss of its hire at the rate of 5 annas a day, from the date of 
attachment, the 7th Srabun 1255 B. S., to the date of institution of 
the suit. 

The defendants, Jugunnath Chuttopadhya and Ootsub Sham 
and Chakur Mundul, the two latter of whom took charge of the 
attached property, pleaded, in answer, that the cart belonged to 
Moorlce Gope, and that the damages claimed were excessive, inas- 
much as the cart was not worth 9 rupees, and could not be made 
use of without a pair of bullocks and a driver. * 

The moonsiff found that the cart was the property of the plain- 
tiff; but he was of opinion that the plaintiff was not entitled to any 
damages beyond its value, because a cart without a pair of bullocks 
and a driver was useless, and emplo 3 Tnent was uncertain. In 
respect to the value of the cart, he rejected the evidence of the wit- 
nesses adduced by the plaintiff, because they could only depose to 
its value by estimation ; and he referred the point to two men, 
named Bharut Chund Dutt «nd Mudhoo Soodun Podar, who were 
in attendance in \;ourt, who told him that carts used in drawing 
wood and hunkur for the public roads were worth only 5 or 6 
rupees a piece, and as a cart was made of wood and therefore liable 
to injury, and the plaintiff acknowledged that he had used his six 
or seven months since its purchase when new, he was of opinion 
that one-half of the value assessed as above was as much as the 

S laintiff could claim, and he accordingly awarded to him against 
ugunnath Chuttopadhya the sum of 3 rupees, with costs in pro- 
portion. 

In referring the case to the two men who were present in ceurt, 
with the view of passing a decree, the moonsiff exceeded ^lis com- 
petency and transgressed the law. Section 16, Regulation IV. 1793, 
which expressly prohibifs such reference. No sufficient grounds 
are given by the moonsiff for his assumption, that a cart becomes 
depreciated in value to the extent of one-half after a few months’ _ 
use; and his reasons for disallowing damages in excess of the value ' 
of the cart are obviously erroneous, for, as justly observed in the 
reasons of appeal? though a cart without bullocko and Adriver may 
be useless, thS btillocks and driver become comparatively useless 
without the cart. The plaintiff is clearly entitled to fair damans ; 
but the decision arrived at by the moonsiff is almost a denim of 
justice. I therefore reverse the decision, and remand the suit to 
the moonsiff, with directions to assess the damages justly with re- 
ference to the evidence and the circumstances of the case. 
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The 20th Apeii^1850. 

Case No. 41 of 1850. 

Hegular Appeal from a decision passed by the Moonsiff of Gopalpore, 
Gapemath Das, December 1849. 

Gooroocliurn Ghose, (Plaintiff,) Appellant, 
versus 

Jugunnath Chuttopadhya and others, (Defendants,) Respondents. 

This suit was instituted on the 20th September 1848, to recover 
damages to the amount of Company’s rupees 29-6, for the loss of a 
cart 

The circumstances of the case, the pleadings of the parties, and 
the decision of the moonsiff, are similar to those recorded under the 
case No. 40 of 1850, decided this day ; and 1‘remand the suit for 
re-trial, on the same grounds. 


• The 20th ApeiL 1850. 

Case No. 42 of 1850. 

Regular Appeal from a decision passed by the Moonsiff of Gopalpore, 
Gopeenath Das, December 19^A, 1849. 

Ramlochun Bukshee, (Plaintiff,) Appellant, 
versus 

Jugunnath Chuttopadhya and others, (Defendants,) Respondents. 

This suit was instituted on the 20th September 1848, to recover 
damages to the amount of Company’s rupees 31-12, for the loss of a 
cart. 

The circumstances of the case, the pleadings of the parties, and 
the decision of the moonsiff, are similar to those recorded under the 
case No. 40 of 1850, decided this day ; and 1 remand the suit for 
re-trial, on the same grounds. 


, The 20th Apkil 1850. , 

Case No. 43 of 1850. 

Regular Appeal frhm a decision passed by the Moonsiff of Gopalpore, 
Gopeenath Das, December I9M, 1849. 

Sreeram Mullick, (Plaintiff,) Appellant, 
vermis 

Jugunnath Chuttopadhya and others, (Defendants,) Respondents. 

This suit was instituted on the 20th September 1848, to recover 
damages to the amount of Company’s rupees 29-6, for the loss of 
a cart 
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Tlie circumstances of tlie case, the pleadings of the parties, and 
the decision of the moonsiff, are similar to those recorded under the 
case No. 40 of 1850, decided this day ; and I remand the suit for 
re-trial, on the same grounds. 

The 20th April 1850. 

Case No. 44 of 1850. 

"Regular Appeal from a decision passed by the Moonsiff of Gopalpore^ 
Gopeenath Bas^ December 19M, 1849. * 

Byrub Mundul, (Plaintiff,) Appellant, 
versus 

Jugunnath Chuttopadhya and others, (Defendants,) Respondents. 

This suit was instituted on the 20th September 1848, to recover 
damages to the amount of Company’s rupees 30-12, for the loss of 
a cart 

The circumstances of the case, the pleadings of the parties, and 
the decision of the moonsiff,* are similar to those* recorded under the 
case No. 40 of 1^850, decided this day ; and I remand the suit for 
re-trial, on the same grounds. 

The 20th April 1850. 

Case No. 45 of 1850. 

Regular Appeal from a decision passed by the Moonsiff of GopalporCy 
Gopeenath Das, December \^th, 1849. 

Ramdyal Mundul, (Plaintiff,) Appellant, 

versus ^ 

Jugunnath Chuttopadhya and others, (Defendants,) Respondents. 

This suit was instituted on the 20th September 1848, to recover 
damages to the amount *of Company’s rupees 28-6, for the^loss of 
a cart. • 

The circumstances of the case, the pleadings of the parties, and 
the decision of the moonsiff^ are similar to thosef recorded under the 
case No. 40 of 1850, decided this day; and I remand the suit for 
re-trial, on the same grounds. " • * 

The 20th April 1850. * • 

Case No. 46 of 1850. 

Regular Appeal from a decision passed by the Moonsiff of Gopalpore, 
Gopeenath Das, December 19M, 1849.* 

Gudadhur Bundopadhya, (Plaintiff,) Appellant, 
vers^us 

Jugunnath Chuttopadhya and others, (Defendants,) Respondents. 

This suit was instituted on the 21st September 1848, to recover 
damages to the amount of Company’s rupees* 30-12, for the loss of 
a cart 
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The circumstances of the case, the pleadings of the parties, and 
the decision of the moonsiff, are similar to those recorded under the 
case No. 40 of 1850, decided this day j and I remand the suit for 
re-trial, on the same grounds. 


The 20th Apkil 1850. 

Case No. 47 of 1«50. 

< Regular Appeal from a decision passed by the Moonsiff of Gopalpore, 
Gopeenath Das, December 19<A, 1849. 

Ramchurn Ghose, (Plaintiff,) Appellant, 
versus 

Jugunnath Chuttopadbya and others, (Defendants,) Respondents. 

This suit was instituted on the 21st September 1848, to recover 
damages to the amount of Company’s rupees 29-6, for the loss of 
a cart. 

•The circumstances of the case, the pleadings of the parties, and 
tlid decision of the moonsiff^ are similar to those recorded under the 
case No 40 of 1250, decided this day; afnd I remand the suit for 
re-trial, on the same grounds. 

The 20th Apeil 1850. 

Case No. 48 of 1850. 

Regular Appeal from a decision passed by the Moonsiff of Gopalpore, 
Gopeenath Das, December 19M, 1849. 

Tara Chand Tamoolee, (Plaintiff,) Aj)pellant, 
n , versus 

Jugunnath Chuttppadhya and others, (Defendants,) Respondents. 

This suit was instituted on the 21st September 1848, to recover 
damages to the amount of Company’s rupee’s 31-10, for the loss of a 
cart. ' 

The circumstances of the case, the pleadings of the parties, and the 
decision of the mooilsiff, are similar to those recorded under the caso 
No. 40 of 1850, decided this day; and I remand the suit for re-trial, 
on the same grounds. 

" The 20th Apeil 1850. 

Case No. 49 of 1850. 

Regular Appeal from a decision passed by the Moonsiff of Gopalpore, 
Gopeenath Das, December I9th, 1849. 

Jugunnath Baoree, (Plaintiff,) Appellant, 
versus 

Jugunnath Chuttopadhya and others, (Defendants,) Respondents. 

This suit was instituted on the 21st September 1848, to recover 
damages to the amount of Company’s rupees 30-10, for the loss of a 
cart. 
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The circumstances of th« case, the pleadings of the parties, and 
the decision of the moonsiff, are similar to those recorded under the 
case No. 40 of 1850, decided tliis day; and I remand the suit for 
re-trial, on the same grounds. 

The 20th Apbil 1850. 

Case No. 50 of 1850. 

Regular Appeal from a decision passed by the Moonsiff of Gopalpore, 
Gopeenath Bos, December 19M, 1849. 

Neelachul Bag, (Plaintilf,) Appellant, 
versus 

Jugunnath Chuttopadhya and others, (Defendants,) Respondents. 

This suit was instituted on the 21st September 1848, to recover 
damages to the amount of Company’s rupees 30-10, for the loss of a 
cart. 

The drcumstances of the case, the pleadings of the parties, and 
the decision of the moonsiff^ are similar to those recorded under the 
case No. 40 of 1850, decided this day; and I remand the suit for 
re-trial, on the same grounds. • 

The 20Tn Apeii, 1850. 

Case No. 51 of 1850. 

Regular Appeal from a decision passed by the Moonsiff of Gopalpore, 
Gopeenath Bas, December \9th, 1849. 

Byrub Tamoolee, (Plaintiff,) Appellant, 

versus , 

Jugunnath Chuttopadhya and others, (Defendants,) Respondents. 

This suit was instituted on the 21st Scptoinbc*r 1848, to recover 
damages to the amount df Company’s rupees 31-10, for the Wss of a 
cart . 

The circumstances of the case, the pleadings of the parties, and 
the decision of the moonsiff, are similar to thos« recorded under the 
case No. 40 of 1850, decided this day; and I remand tlie suit for 
re-trial, on the same grounds. 

The 20th Apeil 1850. 

Case No. 52 of 1850. 

Regular Appeal from a decision passed by the Moonsiff <f Gopalpore, 
Gopeenath Das, December 19<A, 1849. ’ 

Sreeroop Puramanick, (Plaintiff,) Appellant, 
versus 

Jugunnath Chuttopadhya and others, (Defendants,) Respondents. 

This suit was instituted on the 21st September 1848, to recover 
dmages to the amount of Company’s rupees 31-10, for the loss of a 
csh:t 
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Tho circumstances of the case, the pl(|^dings of the parties, and 
the decision of the moonsiff, are similar to those recorded under the 
case No. 40 of 1850, decided this day; and I remand the suit for 
re-trial, on the same grounds. 

The 26th April 1850. 

Case No. 24 of 1850. 

' Regular Appeal from a decision passed by the Moonsiff of Kunderah, 
Mirsa XJshkuree Fikruty December 1849. 

Doro Dasya, mother and guardian of Koilas Mundul, minor, and 
Deenoo Mundul, (Defendants,) Appellants, 

cersus ‘ 

Kistomunee Debya and Radhainunee Debya, (Plaintiffs,) 
Respondents. 

^Tilis suit was instituted by the plaintiffs, as the zemindars of 
rnouzah Kulgram, on the 6th June 184d, to recover the sum of 
Company’s rupees 19-14-5, arrears of rent, with interest, alleged to 
be due on account of the years 1249, 1250, and 1261 B. S., on a 
jumma of rupees 20-14-1, lately held by Rajib Mundul, deceased. 

The plaint sets forth that Rajib Mundul died at the commence- 
ment of the year 1252, leaving arrears of rent due on the above 
jumma to the amount of rupees 12-11, exclusive of interest; that 
his widow, Sukheeinunee Dasya, succeeded to his estate, but resign- 
ed tJie jumma immediately after his death without paying the money ; 
that Sukheeinunee Dasya died herself in the month of Chyte 1254, 
leaving her husbatfd’s uncle, Bansce Mundul, and Bansee Mundufs 
sons, §recnath Mundul and Jankeenath Mundul, in the possession 
of her property as heirs; but their right having been disputed by 
Rajib Mundufs sister, Doro Dasya, and her two sons, Deenoo Mun- 
dul and Koilas Muiedul, the plaintiffs’ predecessor, Kumul Lochun 
Bazpaee, (deceased,) brought a suit under No. 219 of 1848, to re- 
cbver the arrears against the whole of the claimants, and was non- 
suited on the 16th May 1849, on the ground of infonnality ; and as 
Doro Dasya and her sons have since been put in possession of 
Sukheemunee Dasya’s estate, by an order passed under Act XIX. 
1841 ; the plaintiffs now sought to recover the arrears from them. 

The defendants, Doro Dasya and Deenoo Mundul, in answer, de- 
nied the claim, alleging that it had been got up in collusion with 
Bansee Mundul and his sons, against whom they had brought a 
case under Act XIX 1841, to recover the deceased Sukheemunee’s 
estate. 

The moonsiff gave a decre in favor of the plaintiffs, on the ground 
that the claim was proved by the evidence of three witnesses and 
the zemindaree accounts. ‘ ^ 
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I am not satisfied as to tbe justness of the plaintiifs’ claim. The 
three witnesses state that the deceased Sukheemunee acknowledged^ 
when -her resignation was accepted, that there was an arrear of rent 
due from her husband ; but I cannot place any confidence in their 
evidence, for it appears from the record of the case under Act XIX. 
1841, that they were the very witnesses produced by Bansee 
Mundul, in support of his pretensions to succeed to Sukheemunee’s 
property, a coincidence that goes to confirm the plea that the claim 
is collusive. The zemindaree accounts are not to be depended upon ; ^ 
they are without signature, and the person produced to attest them, 
who has been in the plaintiffs’ employ only since the month of Phal- 
goon *1255, gives as the only reason for their authenticity, that he 
collects the rents according to them. Sukheemunee Dasya lived 
nearly three years after the resignation of the jumma^ and died in 
good cii'cumstances, as is proved by the case under Act XIX. 
1841. It is therefore unlikely that the plaintiffs would have waited 
so long without taking measures to recover the arrears, if they were 
due : It does not appear that^any demand was ever made before the 
institution of thef suit. I therefore, having no confidence in tlie 
claim, reverse the moonsiff’s decision, and decree the apped, with 
costs in both courts. 
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The 19th April 1850. 

No. 34 of 1848. 

Appeal from the decision of Mouhee Mahomed Iluneeff^ Acting Sadder 
^ Ameen of Monghyr. 

Mussainut Jewun Kumurree, (Defendant,) Appellant, 
versus 

Ameer Beg,*(PlaintifF,) Respondent. 

Instituted 20th Jandary 1846, decided 19th August 1M8. 

Tlie plaintiff instituted this suit to set aside the sale of an orchard, 
made in an execution of decree case, in which the defendants, 
Soopun Lall and Lall Beharee, took out execution a^inst the de- 
fendant Mussamut Jewun Kumurree. The defendant Neem Chund 
Singh purchased the lot for rupees 195-8; and when plaintiff was 
dispossessed, he complained to the criminal court under Act IV, 
1840; but the auction purchaser was retained in possession, and the 
plaintiff w^as referred to the civil court The orchard stands upon 
the rent-free lands of the plaintiff, and the defendant Jewun Kumur- 
ree has no rights therein. Plaintiff sues for possession, and mesne 
I)rufits during the perioddie was kept out of possession. 

The defendant Jewun Kumurree answers, that the orchard and 
ground had been in the possession of herself and ancestors, for a 
period of 70 years. • 

The former sudder ameen, Moulvee Ally Buksh, gave a partial 
decree in plaintiff’s favor, awarding him the ground, but refusing to 
give liim possession of the trees, because he had made no objection 
to the sale for a full year after that event On appeal by the plain- 
tiff and two of the defendants, the case was remanded for further 
enquiry. 

The acting sudder ameen, after deputing^ an ameen to tlie spot for 
the purpose of ascertaining, by local enquiry, to whom the oreWd 
belonged previous to the sale, has decreed possession of the ground 
and trees to the plaintiff, with whatever amount of mesne profits 
may be ascertained to be due at the time of riving possession. 

From tins decision the defendant Jewun Kumurree has appealed, 
on the grounds that the orchard was never iji possession of the 
plaintiff’, and that the trees were planted by her ancestor. 
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The respondent appeared, and put in m answer, urging that the 
appellant at one time stated that tne orchard was acquired by pur- 
chase, and at another that it was planted by her ancestor. 

Judgment. 

This suit was instituted to set aside a sale, made in execution of a 
decree against the appellant on the 24th August 1841, in which the 
rights and interests of the said appellant in the trees of an orchard 
. situate in mouzah Maheodeenpore, pergunnah Monghyr, were put 
up and purchased by the defendant Meer Chund, who, on effecting 
the purchase, gave a lease of the said orchard to one Jugumath 
Singh for a term of years. On the lessee taking possession, the re- 
spondent complained in the criminal court under Section 4, Act IV. 
1840; but the magistrate upheld the lease, Qud directed the com- 
plainant to prefer his claims in the civil court. This course was 
followed by the respondent, and he obtained a decree for the ground 
on which the trees stand ; but the case, on appeal, was remanded to 
the lower court for further enquiry, because the decree was not 
sufficiently defined, and as the trees in the orchard were stated to 
be of some 30 years’ growth, and were tacitly admitted by the deci- 
sion to belong to Mussamut Jewun Kumurree, it seemed strange to 
decree the ground on which they stood to another party. It ap- 
pears from the local investigation now made, that the ground and 
trees belong to the respondent, forming a portion of the rent-free 
land which lie holds in rnouzah Maheodeenjiore. The circumstance 
of a Mahomedan burial ground being situated within the area of the 
orchard, as admitted by all parties, is strong corroborative proof in 
the ‘respondent’s favor, as it is not probable that a Hindoo would 
select such a place for planting an orchard. The appellant, more- 
over, has failed to show how her ancestors acquired possession of the 
orchard. The chief proof on which she rests her claim, is the fact 
of the sale by the civil court ; but it is to remedy this wrong, that 
the respondent has brought Uic present suit. I therefore see no 
grounds for interfering with the decision of the lower court. 
Qrder accordingly, with costs. 


‘ ‘ The 19th April 1850. 

No. 32 of 1848. 

Appeal from the decision of Moulvee Mahomed Huneef^ Acting Sudder 

Ameen of Monghyr. 

Soopun Lall, (Defendant,) Appellant, 
verem 

Ameer Beg, (Plaintiff,) Respondent. 

This case is connected with appeal /lase No. 34 of 1848, decided 
by me this day. The appellants appeal because they have been 
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charged with costs; hut as^in executing their decree against Mussa- 
mut Jewun Kumurree, they petitioned the court for the sale of an 
orchard which did not belong to the defendant^ they are therefore 
properly charged with costs. Order accordingly. 

The 19th April 1850. 

No. 33 of 1848. 

Appeal from the decision ofMouhee Mahomed Huneeff, Acting Sudder* 
Ameen of Monghyr, 

Neem Chund, Defendant, (Appellant,) 
versus 

Ameer Beg, (Plaintiff,) Respondent. 

This case is connected with appeal case No. 34 of 1848, decided 
by me this day; and the decision in that appeal will rule in this case 
also. Appeal dismissed, with costs. 


The 25th April 1850. 

No. 4 of 1848. 

Appeal from the decision of Moulvee Muazsim Ilosseint Principal Sudder 

Ameen. 

Cliowdhry Imam Buksh, (Defendant,) Appellant, 
versus 

Goonanund Jha, (Plaintiff,) Respondent. 

Instituted 11th September 1846, decided fth April 1848, 

This was a suit to recover Company’s rupees 1,567, the profits 
of a farm taken bv .the plaintiff from Chowdhry Jullal BuLsh, de- 
ceased, who, notwithstanding the existence of plaintiff’s lease, let the 
estate in farm to Ajmeeree Laul, defendant, • 

The defendant, Chowdhry Imam Buksh, admits the fact of the 
plaintiff’s lease, but he qualifies the admission by •stating tlfat 
Ajmeeree Laul’S lease was of prior date. The principal sudder 
ameen, in decreeing the case in plaintiff’s fafor, has not stated 
in his decree the amount of damages to which he is entitled, but 
leaves their adjustment for future consideration. 

The case has come before this court in appeal ; and as the decision 
of the lower court appears incomplete, in absence of any specifica- 
tion of the amount of damages awarded, it is hereby remanded to 
the principal sudder ameen, that he may replace it on his file, and 
include the amount of damages to which the plaintiff after enquiry 
may appear to be entitled. The usual order with regard to the 
stampt paper. • 
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The 29tii April ^1850. 

Case No. 164 of 1849. 

Apjieal from the decision of Mr. Maedonald^ Moonsiff of Monghyr. 

Bundoo Sahoo, (one of the Defendants^) Appellant^ 
versus 

Bharu Baboo, (Plaintiff,) Respondent. 

* Instituted 25th November 1848, decided 9th July 1849. 

The plaintiff brought this suit on an instalment bond, which the 
defendant, against whom he held an execution of decree, gave on 
the 18th August 1845, agreeing to pay him at the rate of rupees 
2 per mensem till the amount (rupees 57) was liquidated.^ Interest 
was to be charged in the event of the sti][Sulated payments not 
being regularly discharged. Plaintiff* had received rupees 33-2, which 
he had noted, according to agreement, on the back of the instru- 
ment ‘ The balance defendant refused to make good. Plaintiff 
therefore sues for rupees 42-2-8. ^ • * 

The defendant answers, that he had liquidated the whole of the 
amount due, and held plaintiff’s receipts for the sums paid in excess 
of the rupees 33-2 noted on the bond. 

The moonsiff decreed rupees 38-14-7 in plain tifTs favor. The 
receipts had not been proved to his satisfaction ; besides, when it had 
been agreed that the instalments paid, were to be noted in the back 
of the instalment, it was not likely that the plaintiff would have 
given separate receipts. 

F^om this decision the defendant has appealed, urging, among 
other grounds, that the interest has been wrongly calculated. Re- 
spondent summoned. 

« Judgment. 

The moonsiff, in calculating the interest, has* allowed it on each 
instalment for the full period ; whereas it ought to have been 
calculated from the date on which the instalment fell due. The 
division must therefore be so far amended, hnd a^ decree given for 
rupees 28-9-o, with costs in this proportion. \ 
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The ^Otii April 1850 . 

No. 174 of 1849. 

Appeal from the decision of Moulvee Mahomed Raneeff, first grade 
Motmsijf of Bkaugulpore. 

Blondce Mnnder Bhuggut, (Plaintiff,) Appellant, 

. versus 

Ruhumutoolnisa, widow of Mirza Khatim Hoasein, Guardian of 
Mirza Abbas Ally, Wadyah Khanum, and others, (Defendants,). 
Respondents. * 

Instituted 1st February 1849, decided 20th July 1849. 

The plaintiff brought this action to recover from the defendants, 
as heirs of Mirza Khatim Hossein, the sum of rupees 129, being 

S rincipal and interest of a bond, bearing date 20th Chyto 1258 
'. S. The defendants are heirs of tlie deceased, and in possession 
of his property. 

The defendants answer,, that tliey know nothing of the trans> 
action on accoup^ of which plaintiff has brought this suit ; moreover, 
they are not in possession of the deceased’s property. . 

The moonsiff decreed the case against the estate of the deceased 
borrower, releasing the defendants from responsibility. 

The plaintiff has appealed from this decision, urging that the 
defendants are in mssession of the deceased’s property, and should 
be made responsible. 

Judgment. 

The respondents were not parties to the transaction, and cannot 
be made personally responsible. The appellant, however, *can, 
under the decree, attach, in satisfaction of his de^t, any property the 
deceased may have lefL^ Appeal dismissed. 


' The 30th April 1850. 

No. 173 of 1849. 

Appeal from the decision of Moulvee Mahomed Huneeff, first grade 
• Moonsiff of Bhaugulpore. * 

*l5oman Khan, (Defendant,) Appe]lant, 


Sheb Churun Saho, (Plaintiff,) Respondent. 

Instituted 20th January 1849, decided 20th July 1849. 

This was a claim for the value of 300 maunds of wood, delivered 
in Pous 1256 F. S. to the defendant, for which he agreed to pay at 
the rate of Company’s rapees 10 per maund. Pl^tiff therefore 
brings this suit to obtain rapees 30. 

The defendant states, in his answer, that the plaintiff’s account of 
the transaction is incorrect* Plaintiff seized two 'boats laden with 
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wood belonging to defendant^ and complaint was made in the ma- 
gistrate’s court. 

The moonsiff decreed the amount claimed in plaintiff’s favor, 
as the defendant adduced no proof to support his defence. 

ITrom this decision the defendant has appealed, urging that he 
was prevented by sickness from attending to his case before the 
moon8iff'’s court. 

JUDOMBNT. 

The plea urged by the appellant cannot be allowed. He had ample 
time, from filing his answer to the final hearing,* to bring forward 
any evidence he might have in proof of his defence. Appeal dismissed, 
without summoning the respondent. 
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Present : JAMES ALEXANDER, Esq., Oppiciatino Judge. 


TJhe 1st April 1850. 

Case No. 406 of 1849. 

Appeal from the decision of Gut^a Chum Shome^ Moonsiff of Belimahad^ 

^ dated the lOth November 1849. 

Rajkishen Ghose, (Plaintiff,) Respondent, 
versus 

Lokenauth Oliose, (Defendant,) Appellant 

Plaint for rupees 25, for arrears of revenue. 

The defendant has a jumma paying rupees 22, annas 4 per annum 
in plaintiff’s talook, but has not paid his rent for the year 1255: he 
is therefore sued in this present action. 

Defendant states that he has a jumma paying rupees 23, annas*?, 
gundahs 15, cowries 2, he was unable to pay the iists as they fell 
due, but paid 21 rupees op the 24th Aughun; he asked for a da- 
kliila, the plaintiff refused him a regular dakhila, but gave Bim a 
rohlia^ Defendant filed the dakhila in a suit in the criminal court 
in which this plaintiff’ was fined ten rupees, in Revenge for which 
tlie plaintiff has brought this suit 

The moonsiff decides* against the rokha, because the^defendant* 
states tliat he madp payment up to Aughun, whereas in the rokha 
credit is given up to Poos ; the witnesses also state that the talookdar 
entered the rupees in the accounts, whereas it is written on the 
rokha that the entry would not be made until the whole account 
was discharged. The proceedings in the criminal court do not 
affect the rc^ha. 

Altliough not exactly agreeing with the moonsiff that the reasons 
assigned bv him are conclusive against the dakhilas, I yet think it 
is extremely improbable that the defendant, who is shown to be at 
enmity with his talookdar, should make any payment without ob- 
taining a regular dakhila ; at any rate, by his own showing, he was 
bound to prove that he had offered ^e remainder of his rent and 

5 
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made a regular demand for his dakhila^ his having failed to do this, 
throws additional doubt on the disputed rokha, and, in my mind, turns 
the scale of evidence against him. I confirm the decision of the 
moonsiff.* 

The 1st Afbil 1850. 

Case No. 407 of 1849. 

Appeal from the decision of Pearee Mohm Bonnetyea, Moonsiff of Kytee, 
dated the 7th December 1849 . 

Brimo Moee, (Plaintiff,) Appellant, 
versus 

Kummul Monee and Ramdhnn Gangoolee, (Defendants,) 
Respondents. 

Suit for 27 rupees 12 annas, value of offerings to an altar. 

The plaint states that there is a temple to Bulrain, in mouzah Jote 
Anund. The plaintiff’s husband, Ramkissur Udbikaree, W'as one 
oi the officiating priests, and received* a share of the offering ; on his 
death the plaintiff' became entitled to'tbe off'enngs on particular 
dates', amounting in all to forty-four days in the year ; certain of- 
ferings to the amount of 27 rupees 12 annas were made on the 
1st of Maugh 1254, through one Gooroo Churn Adhuck, a disciple 
of plaintiff’s husband, and Harradhun Banoorjea, her servant; the 
defendant, Ramdhun Gangoolee, a servant of Kummul Monee, 
widow of Brijkissore Udhikarec, brother to the deceased Ramkissur 
Udhikaree, carried off this amount by force. A plaint was lodged 
in the criminal court, on trial of which one Madhub Chund was im- 
prisoned for fifteen days, but was subsequently released in appeal. 
The plaintiff therefore seeks her remedy in the civil court. 

Kummul Monee, in her defence, states that, on the death of her 
husband, the plaintiff’s husband had disipossessed her of her rights, 
upon which she, the defendant, sued him, and obtained a decree, re- 
establishing her in her rights, by which she is entitled to one-half 
of the profits of ninety-nine days, the whole being divisible between 
, herself and plaintiff. Although the plaintiff brought a criminal ac- 
tion against her, yet her suit was dismissed. 

Ramdhun Gapgoolee and others reply that the ‘suit has been got 
up at the instigation of Ramkumul Udhikaree, and that the suit for 
plunder was dismissed in the foujdaree court 
Ramkumul Udhikaree supports the plaint 
The moonsiff referred the case to arbitrators, but they failed to 
arrive at any conclusion, chiefly (as would appear from the moon- 
siff’s roobukai’ee) from the violent conduct of the plaintiff. The 
arbitration having failed, the moonsiff gave a decree against Ram- 
dhun Ghmgoolee and his abettors in favor of the plaintiff for half of 
the amount for which she had sued, considering that the defendant 
Kummul Monee was entitled to the 6ther half. 
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The plaintiff has appe^ed against this decision^ on the ground 
that Ramdhun Gangoolee, harmg violently plundered the whole 
amount of collections, was liable to be called on to refund the whole 
amount 

Judgment. 

It is evident that the moonsiff has opened the OTOund for appeal 
by allowing the plaintiff to sue upon a very imperrect proof of her 
title. Her statement is that she is entitled to the entire proceeds of 
the temple for forty-four days in the year; the statement of her co- 

S arcener is that she is entitled to the half proceeds of eighty-nine 
ays in .the year. There is a great difference between the two state- 
ments, as some days are likely to be more productive than others 
as festivals, &c., and the plaintiff endeavours to take these particu- 
hir days for her own share instead of fairly dividing the eighty-nine 
days. The plaintiff, having made this statement, was bound either 
to prove it, or stand by the consequences of her inability to do 
so. The moonsiff will call upon the plaintiff to prove the existence 
of such a divisiqji as would *give her a claim to the entire profits of 
the day on account of thd proceeds of which the suit is laid : if sho 
is unable to prove her claim or her power to sue as agent* on the 
part of her co-sharer, he will dismiss the suit. 


The 2nd Apbid 1850. 

Case No. 256 of 1849. 

Appeal from the deeition of Nobinhieto Paulit, Moonsif of Cutwa, 
dated the 29th May 1849. 

Gopal Moollah and Neamut Moollah, (Plaintiffs,) Respondents, 

versus 

Bunjut Sheik, Koodoo Moollah, and Rooknee Bullub, (Defendants,) 
* Appellants. 

The suit was brought to reverse a decision nnder Act IV. 1840, 
in virtue of which the«defendants had obtained possession of certain 
interests in a tank in mouzah Shagurpore. • * 

The plaintifts*stated that they were the sole lessees of the tank, 
for which, in the month of Kartick 1249, they had executed a 
kuboolcut, agreeing to pay a yearly rent of 3 rupees, 3 annas, 4 pie. 

The defendants contend that the tank was originally held free by 
themselves and the plaintiffs ; that the talookdar having determined 
to assess it, they (the plaintiffs and defendants) executed engage- 
ments also in Kartick 1249, agreeing to pay 6 rupees for the tank 
per annum. 

The talookdar, who is included amongst the defendants, supports 
the plaintiffs, declaring them to be his lessees, to the exclusion of 
the defendants. 
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The moonsifF remarks that the claim either party is unsupport- 
ed by documentaiy evidence; that although there were eight 
witnesses for the defence, and only three for the plaint, that the 
former were all non-resident, whereas one of the latter is related to 
both parties, and his evidence clearly proves the claim of the plain- 
tiffs, as also the fact that they undertook and completed the repairs 
of the tank : in the absence of documentary evidence, he also consi- 
ders the recognition of the plaintiffs by the talookdar, as his lessees, 
to be conclusive in their favor; he decrees accordingly. 

In appeal, the defendants brought copies of documents from the 
foujdarcc court, to prove that the plaintiffs had been convicted of 
assaulting them, and, as they affirm, taking from them receipts for 
rent, by which they declare that they could have proved their joint 
tenancy with the plaintiffs; they lay great stress also on their hav- 
ing proved their occupancy in the suit before the magistrate. This 
evidence is not sufficiently clear to be of any avail; the appellants 
have entirely failed to prove their title; they have not made good 
the fact that the tank was formerly held in joint tenancy as l^hi- 
raj. 'Although their witnesses depose to t^e execution of a kuboo- 
leut, yet they do not prove what the conditions of the lease were ; 
they have not shown any such title or tenure as would place them 
beyond the power of the talookdar ; even if they had some sort of 
joint possession, which I am inclined to think they had, they have 
failed to prove their title to retain it. The talookdar has it in his 
power to let his tank to whom he likes; he has elected the plain- 
tiffs ; there is no evidence of any title which could bar tliis election. 
I confirm the decision of the moonsiff. 

The 2ndApeil 1850. 

Case No. 258 of 1849. 

Appeal rfrom the decision of Hamidool Hug, Moonsiff of Mahomedpore, 
dated the 25tA 1849. 

Bhugwuttee Dossee, (Pljuntiff,) Respondent, 
versus „ 

■ Nundooomar Raie and others, (Defendants,) Appellants. 

Plaint for 89 rupees, 5 annas, 19 gundahs. 

The plaintiff sta^s that her husband’s elder brother, Nundcoomar 
Kur, possessed a jumma in Lohar. Although the plamtiff was not in 

a way concerned, yet Nundcoomar Raie, the lessee of the village, 
obtun^ a decree against her infant son, Ehylas, for the amount. 
The plaintiff has brought this action to recover the amount unjustly 
decreed against her. 

The defendants^ state the plaintiff’s husband, Radhanath Kur, had 
joint possession with his brother, Nundcoomar Kur ; on the death of 
Radhanath she became liable in his stead, or rather her son, Khylas, 
who was not an in&nt as alleged. 
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The moonsiff decides that the suit was for a jumma of which 
Nundcoomar was the registered proprietor : the plaintiff’s witnesses 
also disprove the joint tenancy of the plaintiff with Nundcoomar, 
and prove the infancy of her son ; which latter fact is also proven 
by two decrees of his own court Although the ameen reports the 
occupancy of Khylas, yet in his infancy this is not tenable. 

The appeal states that even if the decree given in the first instance 
by the moonsiff was wrong, yet he had no power of reversing it ; 
also the cases on which the moonsiff relies for proving the infancy 
of Khylas, were not decided before the present appellants, so that 
they could object to them ; neither is the age of Khylas yet proven, 
and no objection on this head was taken by the other defendants in 
the case ; had opportunity been afforded, the appellants could have 
proved that Khylas h%d attained his majority. 

The respondent attempts to argue that the defendant, Khylas, 
having been a minor in the first suit, and therefore not actionable, 
that under the precedent, dated September 1st, 1847, Gunesh Dutt 
and others, plaintiffs, versus Kamdyal Singh and others, defendants, 
the moonsiff was'empowered to entertain the suit for the reversal 
of his own decision. I am clearly of opinion that the suit was 
barred by Section 16, Regulation IV. 1793, and that the precedent 
is inapplicable to the circumstances of the case. The decision of tlie 
moonsiff is reversed. 


The 2nd Apbil 1850. 

Case No. 260 of 1849. 

from the decision qf Mr. J. S. Bell, Moonsiff of Burdwan, dated 
the 23rd May 1849. • 

Sheikh AshubMaliomed, (Plaintiff,) Appellant, 

, versus 

1, Kisshen Dome, and 2, Tarrachand Dom& (Defendants,) 
Respondents. 

• 

This was a suifr for rent of an orchard for the years 1253 anol 
1254, including iftterest The plaintiff sets forth his title as pur- 
chaser of the orchard from Radha Binode Huldai*and others. • 

The defendants deny this title, declare that the orchard belongs 
to Radha Binode Huldar, who let it to the plaintiff for five years ; 
that the plaintiff sublet it to them, and has received his rents up to 
1253, for which the defendants hold his dakhilas; that, on the ex- 
piry of plaintiff’s lease, defendants continued to hold under the HiU- 
dars, to whom they have paid their rent. 

Radha Binode Huldar, on behalf of his party, appears as a third 
party and supports the defendants, declaring that they never sold 
the oreWd to the plaintiff, but only gave him a lease for five years. 
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The plaintiff produces a kuboolent sigeed bj the defendants, and 
proves its execution ; and accounts for the want of a conveyance 
from the former proprietor of the garden, by saying that a deed of 
sale was lost on an occasion when his house was searched, and that 
he gave due notice of the loss at the time. 

The defendants produce a pottah limituig their lease under the 
plaintiff to five years. 

The moonsiff has rejected the kubooleut filed by the plaintiff as 
newly written and spurious, has upheld the pottah and receipts, has 
discredited the story regarding the loss of the deed of sale, and dis- 
missed the plaint 

It appears to me more safe to treat the kubooleut as a document 
of but little value as proving the plaintiff’s title than to reject it as a 
fabrication : it does not specify any period for which it was to be in 
force and might determine at any moment. There is no reason to 
question the pottah, and that serves to show what the defendants’ 
liabilities are. 1 do not think that the way in which the plaintiff 
accounts for the want of title deeds is Satisfactory ; although on the 
occasion of his house being searched he may havts given notice of 
the loss of a certain document, yet there is no perceptible connexion 
between the two events. There is notliing in tlie one event, the 
search, to cause the other, the loss of the document The plaintiff 
has failed to establish his case. I confirm the moonsiff’s order, dis- 
missing his suit 


The 4th April 1850. 

• Case No. 3 of 1850. 

Appeal from the dicisim of Gopal Chunder, Moonsiff of Bhathooreah, 

dated the \ith December 1849 . 

« 

Pubcetra Dassee, (Plaintiff,) Appellant, 
versua 

1, Ameer Chund Gfhose Mundul, 2, Ram Chund Ghose Mundul, and 
others, (Defendants,) Respondents. 

I 

I'HE plaint states that Ameer Chund, and Maniok Chund Ghose, 
tlie father of die defendant No. 2, borrowed from the plaintiff rupees 
60, executed a bond for the amount under date 26th Aughun 1244, 
pledmng a julkur jumma, paying a yearly rent of 3 rupees, as secu- 
rity for the amount; that Ameer Chund paid back rupees 57, out of 
which rupees 31, annas 6, gundahs 8 was credited to interest, the 
remainder, rupees 25, annas 9, gundahs 12, went in liquidation of 
the principal, leaving a balance of rupees 34, annas 6, gundahs 8, 
on iraich a fiirther sum of rupees 27 had again accrued as interest, 
making a total of rupees 61, annas 6, gundahs 8, for which this 
action was brought. 
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The defendants repudiate the bond^ and declare their perfect 
ignorance of the person and residence of the plaintiff and of tlie 
whole transaction^ allege that the julkur, said to have been pledged 
in the bond, was not leased unto them until 1255, from which 
circumstance the falsity of the plaint may at once be perceived. 

In her replication, the plaintiff describes herself as the widow of 
one Prem Chaund Mundul : alleges that she is well known as a 
money lender, and declares that me julkur may be traced in the 
zemindary accounts for years back. 

Sukkoo May Guptoo and others, proprietors of the estate in 
which the julkur is situated, appearing as third parties, support the 
defence. 

The moonsiff remarks that it is extremely improbable that a 
woman with two sons of mature age should herself engage in loan 
transactions, also that it is extremely improbable that she should 
herself appear before the witnesses, who depose to having seen her 
pay the money ; he also considers the writing on the bond too new 
in its appearance for the time for which it has been written ; he 
remarks also that the plaintiff failed to produce the actual writer 
of the bond, whereas the witnesses produced, live in fiv^ distinct 
villages. The plaintiff also failed to produce any accounts of the 
money transactions in which she said that she was engaged. For 
these reasons the moonsiff dismissed the suit. 

None of the above reasons appear to me conclusive against the 
plaintiff, whose story appears to me consistent. The tangible part 
of the defence was the assertion that the jheel had not come into the 
hands of the defendants at the time of its alleged hypothecation. 
Now although the statement of the defendants is supported by 
the present holders of the village, yet it appears incidentally that 
the plaintiff filed papers of the former zemind^s to prove that the 
julkur was formerly irf the hands of her alleged mortgagprs ; the , 
moonsiff does not notice this fact in his proceedings except to direct 
the return lof the papers. On comparison of the bond with other 
documents of the same year, there is no reasan to suspect that the 
ink is new. I consider that the moonsiff* has arrived at a hasty 
conclusion in this case, and send it back that he may re-consider the 
whole questic»Ti,*more particularly with reference to the former 
history of the julkur, and the writinf of the bbnd itself. He#will 
also again permit the plaintiff to subpoena the writer of the bond, in 
order that his evidence may be talcen. 
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The 4tp Afbil JS50. 

Case Na 4 of 1850. ' 

Appeal from the deemon of Nolm KUto Poulit, Homnf of Cutwa, 
dated the Uth April m9. 

Kisto Mohun Gnrrain, (Plaintiff^) Appellant^ 
versue 

1, Nuzecboodeen DuifadarNikaree, 2,TaiTadbun4 Nikaraej'S, Biid* 
(loo Nikaree, and 4, Zameer Nikaree, (Defendants,) Respondents. ' 
Donmonee Dossee and others, Claimants. 

Value of suit, rupees 31-4-8. 

The plaintilf sues for the abdve amount from the defendants in 
virtue, of their kubooleut, agreeing to pay rent for a mangoe 
orchard. * 

Defendants Nos. 1 'and 2 admit the justice of the demand. 

Defen(|ants Nos. 3 and 4 deny that the plaintiff has any interests 
in the orcihard, which they declare beloijgs to Dunmonee Dossea 
. Duhmonee Dossee and others appear as third parties, and claim 
the orchard. “ 

The moonsiff decides that the plaintiff has not proved his title 
and dismisses the suit. 

The plaintiff, in appeal, complains of the' summary dismissal as 
prejudicial not only to his claim for rent but to his real interests in 
the properly ; he contends that the case might have been nonsuited 
rather than dismissed. 

1 concur with the appellant in thinking that the dismissal was 
far too summary. The moonsiff, in his decision, merely remarks 
that the witnesses to the pottah are of very low caste, that it is im- 
possible to say whak the plaintifi'’s title is, and then dismisses the 
suit. Under such summary investigation an order for a nonsuit 
• would liave met the case. The moonsiff, having undertaken to de- 
ci(ie the case, will make more careful enquiry regarding k, and then 
give his decision on ite merits. » 


The 8th Afbil 1850. 

. CasB^o. 1 of 1850. 

Appeal from the deemon.qf Tuffuzeool Ruhman, Moonsiff of Ousgong, 
i • dated, the Ath December 1849. 

Ramessur Mookerjea, (Plaintiff,) Respondent, 
versus 

Lukheenarain Qrogoolee and others, (Defendants,) Appellants. , 

The appellors in this ctae, the defendants in tlie lower court, 
a.ppeal against an advejrse exports decree phased by the moonsiff of 
Jpusgong, on the groimd that they received no due notice of the 
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institution of the suit. On%xamination of tlie iatehar, issued under 
Clause 2, Section 22, Regulation XXIIL 1B14, it apMars that the 
receipt for it is signed by Hurreechom, tiiechowkeMar of Runnug^ 
gnr, the village in which the defendant resides, and which is situat- 
ed in chowkee Mungulcote,. but the witnesses to the issue of tile 
istehar are Kerta Nath Dome and IRuradhuU Dome, inhabitants of 
another village Sewbattee, which is situated in chowkee Onsgong. 
Under these, circumstances the requisitions of Clauses 1, 2 and 3, 
Section 22, Regulation XXIIL 1814 do not appear to have been 
complied with. Moreover, the appellants complaining of undue haste 
in the disposal of his case, a further examination became necessary; 
from the result it appears that the issue of the istehar was witnessed 
under date November 12 th, a return was made to themoonsiffby his 
nazir .on the 13th, on the 17th the court was closed until Decem- 
ber 3rd, on that same day the plaintiff proved the issue of the istehar, 
and on that same day the moonsiff -held - proceedings in his case, 
calling for his proofs in the^case; on the next day, the 4th of 
December, the plaintiff produced his proofs, and on the same day 
the moonsiff decided the c4se in his favor. , • 

On examination of the proofs filed before the moonsiff, I find 
that the plaintiff relied upon a bond; which bond was filed by him- 
self, instead of through any of the regular pleaders of the court, and 
in the bond itself are the most evident symptoms of alterations and 
erasures, none of which are, in any degree, accounted for, although 
they were duly reported to the moonsiff by the record keeper of 
his court The moonsiff appears to have entirely overlooked the 
provisions of Clause 1, Section 21, Regulation XXIIL 1814, which ■ 
direct that judges must examine the evidence of the plaintiff before 
deciding in his favor. A very cursory examination would have 
sufRced to show that the condition of the bond precluded its ad- 
mission without great caution. * 

As under the circuhistances of tlie case no trial has yet taken 
place, I will confine my remarks to an expressjpn of opinion that 
the case must be re-tried. 

The moonsiff beipg called on to explain whetlier the cq^e decided^ 
by him in such Ipiste had been taken up in. regular order on the 
file, answered that it had not, for, if he todk eases up in regular o(- 
der, he could not complete his complement of decisi^ in each month. 
His file, being examined, showed that there Were forty-f«ur cases 
intervening on his file between the last one^ decided and this par- 
ticular case. . * 

Under these circumstances, I deem it right to s^d the case fof 
re-trial to another moonsiff. The moonsiff of Bwmnara will her 
directed to place the case on his file, and to pay partioular attention- 
to the bond, and to take the necessary steps for bringing- the guilty, 
parties to punishment should the bona prove to-be a-rorgery. 
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In the event of the plaintiffs absence the moonsiff will not strike 
the case olF for default, but will send the papers back to this court, 
in order that the bond and the proceedings of the moonsiff may be 
submitted for the further consideration and orders of the presiding 
judge. 


The 8th April 1850. 

Case No. 5 of 1850.. 

Appeal from the deeieion of Nobin Kisto PauKt, Moontiff of Cutwa, 
dated the 3rd December 1849. 

Khettronath Seal, (Plaintiff,) Respondent, 
verme 

Deenbundo Dutt, (Defendant,) Appellant 

( 

Valve of plaint rupees 61, 2 annas, ^ gundahs. 

This was a suit for a balance of an account 

The plaint states that Bissninber Seal and Prankissen Seal, 
father and uncle to present plaintiff) catrled on a joint business in 
Cutwa : on their death plaintiff succeeded them. The defendant 
was indebted to the firm to the extent of 61 rupees, 2 annas, 
13 gundahs, as by accounts closed 29th Jyte 1246, that being the 
last date on which any payment was made by defendant The 
pl^tiff sued him for the amount on a former occasion, but the case 
was struck off from default Hence the delay in bringing the pre- 
sent action. * 

Th^ defendant admits that there were transactions between him- 
self and the firm on account of which the plaintiff sues, but declares 
that the balance is in his favor, and that it was from the knowledge 
that a comparison* of accounts Would be to his disadvantage that 
the plaintiff was induced to forego his forn^er action. 

‘ Neithertaccounts were attested by witnesses ; the plaintiff pro- 
duced a witness, who could neither read nor write, but who gave 
evidence of a parole admission of the defendant of the accuracy of 
the plaintifTs accounts. 

The moonsiff compared the accounts of the two houses, but 
treating the case as one of evidence rather than account, he de- 
clared the books of the plaintiff to be most trustworthy; and 
having thus eajj{|iblished them as the standard of reference, called on 
the defendant to prove the items in his account, which were at 
variance with those of the plaintiff. The defendant having no 
proofs to bring forward, the moonsiff decreed in favor of the 
plaintiff. 
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Tho decision of the mooissiff appears to me unsound ; he had no 
sufficient ground for awarding an arbitrary superiority to the plain- 
tiff’s accounts. The plainti^s accounts filed in the abstract run 
til us — 


Yean. Charge. Discharge. Balance to Plaintiff. 

Former Rs. As. Oda. Ra. As. Gds. 

Balance, 1243 94 6 15 3rd Byaakh, 4 0 0 

32nd Sawun, 28 6 5 

Ra. As. Gds. 


32 6 5 G2 0 10 

1244 62 0 10 1 14 0 60 2 10 

1245 60 2 10 1 14 0 58 4 10 

1246 58 4 10 0 15 0 57 5 10 

This last balance, converted from Siccas into Company’s, is the sub- 
ject of tlie present actjpn. 

The defendant’s books are filed in detail for the year 1243. 


They show a charge. Discharge. Balance in ffivor of 

Rs. As. Gds. Rs. As. Gds. Rs. As. Gds. [Plaiutitf. 
For the year 1244, 3,259 10 10* 3,197 3 15 62 6 15 

The accounts *do not olose at the same period. The plaintiff’s 
accounts are written up to 32nd Sawun. The defendants up to 
17th Bysakh. From this it happens that a sum of 28 rupees de- 
bited by the plaintiff in his accounts for the year 1243, is not credited 
by the defendant until his accounts for 1244. Therefore although 
there is an apparent correspondence in the balances for 1243, yet 
there is an essential difference of 28 rupees ; and for this 28 rupees 
tlie accounts of the defendant seem to me equally trustworthy with 
those of the plaintiff. The absence of all explanation of this discre- 
pancy renders it impossible to decide the case at present The 
papers must be sent back to the moonsiff, with orders to balance both 
accounts up to the samp date, and then to decide between the 
parties. • 


The loTH April 1850. , 

Case No. 6 of 1850. 

Appeal from the deepen of Naeirooddeen Mahomed, Moot^ff of Mun- 
ffleeote, dated the 5 th December 1849. 

Benee Madhub Bhuttacharje and others, (Plainti^s,) Respondents, 

vereue 

Gopee Mohun Sawunt, (Defendant,) Appellant , 

Plaint for 44 rupees, 12 annas, 9 pie, monies lent 
The plaintiffs sue upon a bond, dated 6th Jyte 1244, executed in 
favor of Nuffer Chund Bhuttacharje, deceased ; the interest being 
charged beyond the legal rate, the aemand for it is abandoned. 

The defendant, denies the execution of the bond 9 nd the receipt 
of the loan, asserts that he was a minor at th6 time of execution. 
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being then only sixteen years old; ho als^plMds the statute ot Ijmita- 
tions^ because a period of eleven years, eleven months, and five 
elapsed fflnce the alle^d date of execution ; he also wserts 
tha^ from the^commencement o? Poos 1243 op to issar 1244, he 
was absent, being engaged as a pnest in the rajah s temple at Ee- 
chuck Ramghur; he denies the sipature, and requests that it may 
be compared with his writing on other occasions. 

The moonsiff overriHed the plea under the statute of limitatons, 
.ndp^eededto decide on the l^nd itself. Theplawtiffs rehsed to 
call four out of the seven attesting witnesses; BHa the Slg/JBtureS^ 0/ 
those who were called, were written in ink not corresponding mth 
that in which the other signatures were written, but the defendant 
himself admitted that the signature on the bond corresponded with his 
handwriting, thereby, to a certain extent, ad/nitting the execution ; 
on comparison "also the signature agreed with the defendant’s hand- 
writing* The moonsiff also argues that if the bond had been forged, 
the interest would not have been charged at an illegal rate, and the 
writing would have been in the same ink. There is also evidence 
that tjie defendant was of age when he borrowed the money ; a 
horoscope filed by the defendant, was not admitted by the moonsiff 
as having not been filed in due time, and being in itself of no value. 
The witnesses, brought forward to prove the absence of the defen- 
dant, were rejected as dependants oi the defendants of the rajbarree ; 
it was also argued that it was improbable that a minor should have 
been employed as a priest at a distant station ; there are also discre- 
pancies between the evidence of the witnesses brought to prove the 
alihi^ and the plea put in regarding the alibi; the witnesses proving 
an* absence of two years, whereas the defendant only pleads to an 
absence of ten ntontlis. Under the force of this reasoning the 
moonsiff decided in favor of the plaintiff,, 

Thb defendant, in appeal, takes exception to every argument in 
detail, and lays particular stress on the pi'oof of the alibi. It 
does not appear to me that there is any such distinct evidence 
on this head as to vitiate the direct evidence as to the execu- 
tion of the^bond ; the defendant was compfelled to admit that the 
signature to the bond very closely resembled hl^ gwn handwriting, 
£^d the bond its^f has all the appearance of a genuine instrument ; 
a forged bond would not have been so distant in date, and would 
not have borne interest at an illegal rate. I consider the loan to 
have been a bond fide transaction, and confirm the decision of the 
moonsiff*. 
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Thk^ISth April 1860. 

Case No. 392 of 1849. 

Appeal from the decision of Nobin Kisto Pa«AV, Moonsiff of Cutwa^ 
dated the2Zrd October 1849. 

Kamkissen Raiej (Plaintiff^) Respondent^ 
veraue 

Deenbundoo Dutt^ Hungscssur Bhuttacharje, and others^ 
(DefendantSj) Appellants. 

Value of suit rupees 51, 14 annas 

Plaintiff sued the defendants for the value of the produce of an 
orchard of mangoe trees and jack trees for the year 1255. 

The defendants admit the plaintiflF’s title to half the produce of 
the garden, but declafe that there was no produce in the year in 
question, the whole of the fruit having been lost in consequence of 
a quarrel arising between the plaintiff and Hungsessur Bhuttacharje, 
defendant No. 2, as to the ^payment the other was to receive for 
watching the ga^en. ^ 

The moonsiff* considered the defence insufficient, because Ac paid 
watchman and manager ought to have sold the fruit, and to have 
left the payment of his own wages for subsequent adjustment ; but 
so far from the fruits having been spoilt, there was evidence that it 
was sold or made use of by the defendants: under these circum- 
stances the moonsiff decreed the amount against them. 

Deenbundo, the appellant in this court, urges that he cannot be 
held reponsible for the acts of the servant of himself and partner ; 
and pleads that the only liability as yet established has been solely 
against Hungsessur Bhuttacharje. The witnesses, however, for the 
plaint prove the appropriation on the part of this appellant fully as 
much as on the part of Hungsessur Bhuttacharje ; and it appears to 
me that the appellai\t is really the responsible person. Under these 
circumstances, 1 confirm the decision of the moonsiff. 


Xpe 15th April 1850, 

• Case No. 394 of 1849. 

• • 

Appeal from the deeieion of Pearee Mohun Bonnetjeg, Moonxiff of Kyiee, 
dated the 21th November 1849. 

Mutihoor Mohan Mollick, (Plaintiff^) Respondent, 
vereue 

Becha Ram Rale and others, (Defendants,) Appellants. 

Plaint for 31 rupees, 9 annas, 3 gundahs, 1 cowree. 

The plaintiff sued the defendants for a principal sum of twenty- 
one rupees, being a balance of rent accruing on their jumma daring 
I a period of eleven years, from 1244 to 1255, as shown by the 
accounts of the village, duly attested by the gomashta. 
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It appears that the jumma pays a rent^f nine rupees, nine annas, 
twelve gondahs, and is registered in the names of Jog Mohun Raie and 
Becha Ram Raie, but is held by a number of coparceners. Various 
coparceners plead that they have discharged their individual liabili- 
ties, but there is no evidence of any final discharge and acquittance 
of the whole of the plaintiff’s demand. On the other hand, the 
accounts given in by the plaintiff show an outstanding balance of 
twenty-one rupees against the whole jumma. The defendants had 
every opportunity of proving payments in full. On their allegation 
that they had sent a paper calculated to prove this, to be stamped, 1 
delayed my decision, but as the paper is not forthcoming, and as 
the existence of the debt and the joint liability have been estab- 
lished, 1 must decide against them. The moonsiff’s decision 
is confirmed. 


The 18th April 1850. 

Case No. 405 of *1849. 

Appeal from the deeieion of Mr. J. S. Bell, Moonsiff of Burdwan, dated 
' the 5th November 1849 . 

Bonee Beebee, (Plaintifii) Appellant, 
verms 

Sheik Dhunnoo, (Defendant,) Respondent. 

The plaintiff sued to recover a house and some ground, from 
which she had been ousted by the order of the magistrate passed 
under Act IV. 1840. The case had been before this court 
and ‘had been sent back for re-trial by Mr. Luke, vide his de- 
cision, page 52 of tj^e Decisions for the month of April 1849. 

The city moonsiff was directed to ascertain the exact amount of 
land oocupied by Sheik Buxoo, and to take further evidence as to 
the occupation. He ascertained that the quantity of land occupied 
by Sheik Buxoo was 12 chittacks, and then recorded his opinion 
that his occupation ^as only by sufferance, and that Sheik Dhunnoo 
h^ proved his title to the entire plot of ground, and accordingly 
dismissed thh case of the plaintiff. \ 

On examination I find that, by the defendant’s own admission, the 
plaintiff’s father was in undisturbed possession from 1228 to 1243, 
and that his wife and daughters succeeded him, though not always as 
resident occupants, yet as retaining a lien and opposing all endeavours 
on the part of the defendant to oust them. On the 14th May 1847, 
a decision was passed in which they appeared as third parties, and 
in which their title was virtually recognised. To nullify or coun- 
teract the effects of this decree, the defendant sued for possession 
under Act IV.^ 1840, and was declared to be in possession. The 
pluntiff sued him again in this present action in order to reverse | 
that decision. Now it is very evident that if the defendant, instead 



ZILLAH BAST BUKDWAN. 


5y 

of having recourse to Act IV. 1840, had at once sued for possession 
in the civil court, that he would have been thrown out of court,^ in- 
asmuch as the court would have been incompetent to enquire into 
a title of more than twelve years’ standing. I do not think that a 
wrongful decision under Act IV. 1840, should so far alter the 
position of the parties as to compel the plaintiff to prove a title other 
than that which she had obtained under the statute of limitations. 
To give such an effect to decisions under Act IV. 1840, would 
be to open an easy way of defeating titles relying on prescrip- 
tion, in every case in which there had been no recent occupa- 
tion on the part of the rightful owner. The decision of the moonsiff 
is reversed as far as regards the 12^ chittacks of land, formerly 
occupied by the plaintiff’s father. 

• 

The 18th Apeil 1850. 

Case No. 7 of 1850. 

Appeal from the (feeieion o/^eetee Kami Singh, Moontiff of Pothna, dated 
the December 1849. * 

Dewee Pershad Mitter, (Plaintiff,^ Appellant, 
vereus 

Bissen Ram Rale, Pertab Raie, and others, (Defendants,) 
Respondents. 

PliAlHTiFP states that, in his official capacity of fiirosh ameen, he 
was chared with the sale of certain effects ; that Bisto Ram *Raie 
purchased goods to the value of thirty-six rupees, and the receipt 
being ready he took it, up, making only an immediate payment of 
five rupees on account of fees; that on seeing this the plaintiff asked 
for his receipt againj but the defendant gave the receipt to Pertab 
Raie, who went off with it ; the defendant went off without paying. 
The plaintiff then applied, to the moonsiff for redress, but his appli- 
cation was rejected; iTe then applied to the judge, who also refused 
him assistance^Ji^e therefore has recourse to a regular ?uit 
Bisto Ram, defendant, answers that he paid the money before he 
got the receipt * 

Pertab Raie answers, that he saw the first defendant pay the money, 
and denies having carried off the receipt 
The moonsiff refers to the investigation which took place, when 
the plaintiff' first charged the defendant with the robbery of the 
receipt; he remarks that the only new evidence adduced by the 
plaintiff, the deposition of one Lall Mullick, varies from that of his 
former witnesses in the case, also that the evidence of one Seeb- 
chunder Hazta was taken through the cazee at the instance of the 
plaintiff', but it does not flirther his case. 
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The appellant appeals on the ^ound that this case has not met 
with sufficient care. On re-consideration I cannot believe the state- 
ment of the plaintiff. It is so extremely improbable that he should 
have prepared the receipt before the money was brought to him, 
and had left it thus exposed to the defendant, and that on the occur- 
rence of the loss he should not have had recourse to the assistance 
of the police, or at once have called upon his attendants to detain 
the defendant, or have taken some more active steps to prevent the 
fraud. I see nothing in the case to make me doubt the soundness of 
the moonsiff’s decision, which I confirm. 


The 22nd April 1850. 

Case No. 9 of 1 850. 

Appeal from the decision of Pearee Mohan Bonnerjea, Moonsiff of Kytee, 
dated the 10/A December 1849. 

Ramloll Dah, (Plaintiff,) Appellant; 

! 

versus 

Narain Bagdee, (Defendant,) Respondent. 

Value of plaint, rupees 58, annas 14. 

This is a suit upon a bond fur 40 rupees alleged to have been 
executed under date 26th Eartick 1249. 

The defendant denies the execution of the bond, and attributes 
the plaint to malice on the part of the plaintiff. 

The moonsiff discredits the bond and the testimony of the three 
attesting witnesses, •Vvho do not agree with each other. 

The appellant, in appeal, affirms that the document is genuine : in 
proof of this he avers that the defendant had proposed to compromise 
the clmm since the institution of the action ; also offers proof of the 
existence of transactions between himself and defendant : he also 
offers to prove the offer to compromise by the pleaders of the moon- 
siff. The mponsiff discredits tlie bond because the paper seems old 
and the writing new. On examination 1 see no raason to suspect 
the^ writing on the. score of its showing symptoms of being recent. 
The discrepancies in the evidence of the witnesses are such as 
were susceptible of explanation, if the moonsiff had taken any trouble 
to clear them up. The moonsifTs decision does not manifest any 
such care as should be used before denouncing a document as a 
forgery. The careless rejection of documents conduces as much to 
encourage forgery, as the careless admission of them, inasmuch as 
men in tiiis case equally lose sight of the distinction between right 
and wrong. 

The moonsiff must try the case over again, and expend more labor 
and care upon it. 
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Thb &3bd April 1850. 

Case Xa 384 of 1849. 

Appeal from the decisum of Kazee Nazirooddeen, Mommff of Indoett 
dated the 2Zrd October 1849. 

Khetter Mohan Doss, (Plaintiff,) Respondent, 
vereus 

Nund Lall Sing, (Defendant,) Appellant. 

Valur of suit, 36 rupees, 14 annas. 

This was a suit upon a bond for 25 rupees, which, according to 
the declaration of the plaint, was executed under date 12th Sawun 
1252. 

The defendant denieiH the execution, and beaded that on the date 
of alleged execution he was present at the Balkissen thanna in dis- 
charge of his duty as burken^uz. In proof of this he proposed to 
obtmn, from the records of the magistrate’s office, copies of papers 
showing that he was on tljat day deputed from the tnanna on spe- 
cial duty. * 

On the 28th August 1849, the plaintiff produced three witnesses 
before the moonsiff, who testified to the execution of the bond ; on 
that same day the defendant was desired to bring the proofs of his 
defence. On the 23rd October the moonsiff took the case up, and, 
in the absence of the promised proofs on the part of the defendant, 
decreed the case in favor of the plaintiff. 

In appeal before me, the defendant rmterated his assertion that he 
had proofs, but that from their very nature they could only . be 
obtained after laborious search amongst voluminous records in the 
magistrate’s office; he pleaded also that, being *a servant of the 
Government, he had noirthe same leisure to attend to the qfise as 
if he had been a private individual. The pleas appeared to me to 
deserve attention, and the appeal was admitted and the respondent 
duly summoned. • 

To-day the appellant .produced a certified copy of a process from 
the thanna, showing clearly that he was entrusted with a particulaf 
duty at the thanflti of Balkishen on the day on which the bond was 
said to have been executed. This was also corrola>rated by the 
turn made to the ma^strate in the case by the darogah. There 
was no reason to suppose it possible that these documents could have 
been got up to meet the case ; in fact they were in the magistrate’s 
office before the suit was instituted, the thanna being twenty-four 
miles from the place in which the bond was smd to have wen executed: 
the defence appears to have been clearly established. The plaintiff 
did not appear to rebut this new testimony. Under these circum- 
stances I reverse the decision of the moonsiff, and direOt the payment 
of all costs of suit by the respondent^ the plaintiff in frie case. 

7 
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The 23nv April •ISSO. 

Case No. 25 of 1849. 

Appeal from the decision of Moonshee Mahomed Sayem, Sudder Ameen 
ofEurdwaUi dated the 29 th May 1849. 

Brijo Mohun Raee^ (Plaintiff^) Respondent^ 
versus 

J. B. Richards, (Defendant,) Appellant. 

Amount in appeal, 50 rupees, 4 annas. 

This was an appeal on the part of the defendant, who had been 
released from all liability in the sudder ameen’s court in the matter 
of an original suit, but who had nevertheless been loft to pay his own 
costs, which he asserted was unjust, inasmuch as he had been made 
defendant in the cause without any reason whatever. 

It appeared that the plaintiff had brought an action against one 
Gopal Doss Byragee, who had previously obtained a decree against 
him, and had sold the said decree tot the present appellant The 
plaintiff, averring that the sale was frq^uclulent » and the result of 
a conspiracy to reduce the assets of his defendant, sued the purchas- 
er of the decree, the present appellant, together with the defendant, 
Gopal Doss. 

The sudder ameen, in his decision, released the appellant from all 
liability in the suit against Gopal Doss Bvr^ee, but left him to pay 
his own costs. Against this part of the decision he has appealed. 

It appears that the appellant bought the decree before the re- 
spondent had instituted any suit against the Byragee ; there is no evi- 
dence to show that he was cognizant of the respondent’s intention to 
bring the action. The sale of the decree was made openly and with 
the observance of all prescribed formalities. There was no reason 
why ^e respondent should have made the appellant a defendant in 
his suit against Gopal Doss Byragee. It is Qot just that the appel- 
lant should be called on to pay costs incurred solely by the respon- 
dent’s wilful and unnecessary suit against him. The decision of the 
sudder ameen must be amended, and the Respondent must pay the 
*costs of the appellant in his, the respondent’s, suit against the 
Byragee. 
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The»25tii April 1830. 

Case No. 1 of 1850. 

Appeal from the decision of Moulvee Fuesul Buhbee, Principal SuMer 
Ameen ofBurdwan, dated the 15M December 1849. 

Gudadhur Pershad Tewarree, (Plaintiff,) Respondent, 
versus 

Cazee Khoda Newaz and Cliumpa Koomaree Debya, (Defendants,) 

Appellants. 

Value of original suit, rupees 1,867, 4 pie. Amount in appeal, 
rupees 1,867-4. 

This was a suit for the rent of a putnee mehal for the year 1254. 

The defendant admitted his liability for the full amount of rent, 
but contended that he should not be called on to pay interest, 
because the delay in payment arose solely from his uncertainty to 
whom he was to ^ay; this uncertainty, he pleaded, was caused by 
the plaintiff’s own conduct He then stated that, in the year 1252, 
the plaintiff conveyed his property to his sons by means of a docu- 
ment called a willnameh, according to the provisions of whicji his 
wife was made guardian of the sons, and the estates immediately 
passed under her control as guardian. This document was regis- 
tered and collections were made and receipts given in the name of 
tlie plaintiff’s wife for the years 1252 and 1253. In the year 1254 
the plaintiff endeavoured to effect a mutation Of names, and to get 
his wife’s name registered as proprietor of the estate instead of his 
own. Some third parties objected to this, on the ground that the 
proposed alienation was fraudulent and fictitious, *got up solely with 
the intent of defrauding 4he creditors of the plaintiff. The cojlector, 
under these circumstpees, refused to effect the mutation, and this 
rehisal was confirmed by the Board of Revenue. Moreover the 
collector refused to sell putnee talooks under Relation YHI. 1819, 
at the instance of the aUeged manager under the will The defendant 
then doubted whether he was secure in paying his «rents to tUb 
guardian, and, under date 17 th October 1847, presented a petition 
to the collector, offering to pay his rents into the collector’s of6ce«on 
account of Gudadhur Pershad Tewarree. The petition was retained 
in the office, but no notice of its presentation was given to the 
plaintiff. The guardian brought a summary suit for rent against 
the defendant, which was dismissed August 26th, 1848, on the 
ground of the non-registration of the plaintiff in the summary 
court Eventually the conveyance to the plaintiff’s children was 
set aside by a summary order of the Sudder Court; then the 
guardian abandoning her claims under it, the .present plaintiff 
bought his action in his own name for both pidncipal and interest 
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The principal suddcr ameen decided iti his favor, decreeing hotil 
principal and interest. 

In appeal ^before me, it is urged that the plaintiff has, by 
suing in his own name, stultified his own previous averment that 
his interest in the property has ceased, and justified the defend- 
ant’s refusal to pay except to his receipt Against tliis aigument 
must be weighed the fact that the defendant had, by the pay- 
ment of rent for two years, acquiesced in the arrangement to 
which he subsequently demurred, and that the plaintiff had no 
notice of his demurrer until he pleaded it before the collector on 
tlie 26^ August 1847. It must be admitted that the plaintiff’s 
subsequent acts have stultified his former, one ; but there is the 
question whether there was any thing which justified the defendant 
in his refusal to pay, and whether he gave sufficient notice of his 
motives and' intention of refusing payment The defendant does 
not pretend to have questioned the previous existence of Gudadhur 
Pershad Tewarree’s interests, but only the validity of his alienation. 
'rh4 point to be determined is whether he was competent to have 
entertained this question. He asserts ‘but does not prove that 
he might have been liable for double payments ; to make this 
assertion of any value he should have proved some notice of 
sequestration or attachment served upon himself, or the tenants 
generally, such as to destroy the plaintiff’s lien on the rents; 
until he was so warned he was ^und to pay to the pleun- 
tiff, or to his representative, or to give him notice of refusal to 
pay, such refusal being nevertheless at his own risk. The first 
recorded notice of the grounds of the refusal to pay, was when they 
were pleaded before the collector; and up to that time the defendant 
was, in my opinion, bound to pay as he had done heretofore. After 
this it is very doubtfid whether he was n^it liable to pay; had the 
repre^ntation of the estate continued in the same hands, there 
would have been no doubt on the subject ; bdt as the plaintiff has 
by subsequently suing in his own name confessed that the repre- 
sentation was defective, the defendant must he released &om liabi- 
lity ft:om tj^e time that he can prove that he gave notice of his 
objection to the representation in which ho^ had previously 
acquiesced. Thi? date has already been fixed on the 26th August, 
the date of the dismissal of the summary suit, on the plea of defec- 
tive representation. Each party will pay his own costs. 
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TnE^26TH April I860. 

Case No. 3 of 1850. 

Appeal from the deeieim of Mouhee Fazsnd Ruhbee^ Principal Sudder 
Ameen of Burdwan, dated the 2let January 1850. 

Sjud Kurreemooddeen^ (Plaintiff,) Respondent, 
rereue 

Goseyn Das and others, (Defendants,) Appellants. 

Value of suit, rupees 1,231, annas 15, gundahs 15. 

This was a suit to recover arrears for the year 1253, which had 
accrued with interest upon a farm of mehals Dasteeparah, ^c., in 
all six villages, which had been leased at a rent of rupees 2,999, 
annas 12. 

The defence is tha^the full amount has been paid to the plaintiff’s 
agent, whose receipts the defendants hold with the exception of one 
for rupees 90. 

The principal sudder amjen ruled that the farming engagements, 
under the guarajitee of Neel Madhub and Hullodhur, had been com- 
pleted, and that Neel Maflhub Doss being dead, his son, Gopjd Doss, 
had succeeded him ; he also found, from examination of the accounts, 
that the payments made by the defendants amounted to rupees 
2,043 ; he also found that although there was no condition to that 
effect in the bond, yet that, under certain published decisions of the 
Sudder Court, the engagements of the deceased surety were binding 
upon his heirs ; he also rejected various receipts filed by the defenr 
dants, in proof of the payment of the full amount of their rent, 
and discredited the evidence of the attesting witnesses, who are 
none of them resident in the place where payment was made, and 
whose evidence as to the absolute payments* was not worthy of 
credit: on the strength of these findings he decreed in favor of 
plaintiff. ^ • 

The grounds of appeal are that undue weight has been afforded 
to the evidence for the plaint, whilst that for ^e defence has been 
comparatively overlooked. The following statement will show the 
condition of the accounts between the parties : 
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Dates of dakhilas filed 
by defendant. 

Amount. 

• 

Amount 

credited. 

Date of credit. 

Disputed. 


Rupees. 


1002 23rd Bhadoon, 

0 500 

857 12th Ghyte, 

0 200 

49 15th Joist, ... 

101 18th Bysack, 

0 ^00 

20 ^ 

14 24th Assar, 

0 76 


The amounts in the last column are the ‘sums uniler dispute. 

On examination of the papers, I find that the plaintiff’s case is 
supported bj the village accounts attested by one witness, and that 
the principal sudder ameen has rejected the receipts given in 
by the defendants for all sums not entered in those accounts, 
because he discredits the evidence of the witnesses to the payment 
These receipts are all signed by the same person, and there is no 
perceptible variation between those for the sums for which credit 
las been given, and those for the sums for which credit has not 
jeen given. 

The writer of thp receipts has not been examined. It was more 
particularly the duty of the plaintiff to bripg forward the evidence 
of this person, as his plaint had already been dismissed in a sum- 
mary suit, because the defendants brought fdrward these receipts. 
As the case stands now, the defendants produce receipts which have 
not been repudiatecT by the person who is said to have given them. 
TJie absence of credit in the accounts is no yroof that the payment 
was not malde to the plaintiff’s a^nt and not brQ]ight to account 
The only decision ^ yet given has Deen as to the credibility of the 
witnesses to the <mnilas, and not the dakhilas themselves. I do 
not see any sufficient reason for setting aside the testimony of these 
witnesses. The case must go back to the principal sudder ameen, 
who will take the evidence of the writer of the receipts, and then 
give a decision as to the value of the receipts themselves. 
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The i27th April 1850. 

Case No 278 of 1849. 

Appeal from the decision of PeareeMokun Bonnerjea, Moomiff of Kyiee^ 
dated the 2ist June 1849. 

Bungshee Dhur Bagdee, (Plaintiff,) Appellant, 
versus 

Roopchand Bagdee, (Defendant,) Respondent. 

Value of suit, rupees 29-2-16. Value of amount in appeal, 
18-2-16. 

The plaint states that plaintiff and his four brothers held their 
chakaran lands (twelve beegahs) in joint tenancy, and discharged 
their duties as chowkeydars ; on the death of one of the brothers. 
Bam Bagdee, he left a son, a minor,— Roopchand, the present de- 
fendant On Roopchand’s coming of age, he applied to be reinstated 
in his share of tlie lands ; this was done through the magistrate, and 
Roopchand was put in possession of eight beegahs and a half, and 
three beegahs and a half were left in possession of plaintiff to support 
him during his life. This arrangement was effected in 1249; but 
Roopchand dispossessed the plaintiff in 1255. The plaintiff therefore 
sought his remedy in the civil court 

The authorities, on the part of Government, plead that they are 
not liable in the case. The defendant pleads that the plaintiff’s por- 
tion was given to him on the condition of the performance of service 
according to his orders ; the plaintiff having failed to perform this 
condition, he had forfeited the land. The plaintiff denies the exist- 
ence of any condition of service. 

The moonsiff ruled that there was no proof of condition of service 
in the tenure, and found for the plaintiff as far af regards the posses- 
sion, but only awarded him seven rupees as wassilat instead of 
eighteen, on the plea that the defendant could not afforef to pay 
more, and at the same time discharge his duties efficiently. The 
plaintiff appeals against this part of the decree.. 

I cannot agree with the reasoning of the moonsiff. The respondent 
has not come forward*to show cause why he should bc.treated wkh 
the leniency preposed by the moonsiff. The moonsiff s decision must 
be modified ; the plaintiff* will receive the full amount of mq^ne 
proceeds. 
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fHE 29 th Afbil 1850. 

Case Na 33 of 1849. 

Appeal from the dednon of Moonehee Mahomed Sayem, Sudder 
Ameen of Burdwan, dated the 26M July 1849. 

Goordyal Sing, (Plaintiff,) Respondent, 
vermu 

Thakoor Doss, (Defendant,) Appellant 
Dumber Sing, third party. 

Thb plaintiff sued to recover property mort^ed to him, and 
to set aside a sale by which the said property hfd passed into the 
hands of the defendants. As the sale had been made with an 
express notice of the plaintiff’s claim upon it, the second declaration 
in the suit was unnecessaiy. • 

The mortgage bond was dated Jyte 24th, 1249, or 5th June 1842 
A. D. ; the pledge was redeemable in five years ; notice of fore- 
closure had been issued December 16tb, 1846. 

The defendints, the purchasers at the jsale, contended that the 
sale was without consideration and fraudulent, merely got up to 
set aside the claims of creditors under decrees of court lliey 
objected to it on the following grounds; that the alleged purchaser 
was not a man of sufficient substance to advance the sum said to 
have been lent; that the evidence to the execution of the bond and 
payment of the sum advanced was not trustworthy ; that the bond 
was not registered ; that part of the property included in the bond 
had already been attached and advertised for sale, and subsequently 
sold by private sale to the attaching creditor, one Dumber Sing, 
without any opposition on the part of the alleged mortgagee ; that 
although one Umeid Sing was a shareholder to the extent of one- 
fonrtb,ryet he is not amongst the parties to'the mortgage; that the 
stamp on which the deed was en^ssed was purchased in Calcutta, 
and not in the neighbourhood of either of the parties to the 
mortgage. • 

The sudder ameen rejected the parole evi4,ence as to the poverty 
of the purchaser; and also to the fact of Umeid Sing’s being a 
shareholder in the property mortgaged; he foun^with reference 
to die private sale made by the mortgagor to Dumber Sing, that 
such sale could not prejudice tho right ofthe prior mortgagee; he. 
did not notice the other objections, and decreed in favor of the plain- 
tiff, but found it necessary to exclude from his decree four items 
of property, for which the plaintiff had sued, although they were not 
included in the mortgage bond. 

The appellants reiterate their former objections, and urge parti- 
cularly, as evidence of collusion between the plaintiff and his alleged 
mortgagor, that the latter did not oppose him in court, even when 
he sued for property not included in his bond. There are some 
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points in the case which have not been considered at all by the 
sudder ameen^ some which have not been duly weighed with refer- 
ence to their bearing on the case. The evidence to the payment of 
the sum said to have been advanced, is far from satisfactory. There 
are discrepancies as to how the money was received, and where it 
was placed, and whether it was tested. It is also shown by a fre£^ 
exhibit filed to-day, that one of the witnesses must have been 6n 
duty as a burkendauz in the Burdwan thanna, from which the 
place in which the transaction occurred was sixteen miles distant 
The want of registration must also have weight amongst other 
suspicious circumstances. The plaintiff has offered no evidence to 
show that he was a man of sufficient substance to render it probable 
that he should have made the advance. The question to be tried 
by the sudder ameen was not whether the sale to Dumber Singh 
would hold good or not, but whether the absence of all opposition 
on the part of the alleged mortgagee, when the property was at- 
tached and advertised, was nqf evidence of the absence of any lien 
on his part It js admitted that the plaintiff is a connexion of the 
mortgagors, their houses are not very far distant, it is hardly 
possible that the plaintiff should not have been cognizant of the 
attaj^hment and advertisement for sale, and have railed to prefer 
his claim, if he had a good one. The title of Umeid Singh to 
a fourth of all the property pledged is not clearly established; 
yet it has been shown that he had some interest in the property, and 
that his consent was necessary before it could be alienated, and yet 
his name does not appear amongst the mortgagors. There is no sa- 
tisfactory reason given for the purchase of the stamp in Calcutta. 
It was impossible that the former proprietor, the alleged mortgagor, 
should not have been interested on one side or Ae other ; he is 
described by either party its conspiring with their adversaries. Had 
the existence of the mortgage been a fact to which he assented, he 
at any rate would have come forward to save the property not 
included in the bond, and which was sold at a v^ry low price in 
consequence of the notice of the plaintiflTs claim upon it My opinion 
is that a conspiracy jexistbd between the alleged mortgagee and the ** 
judgment debtor, and that the claim under the mortgage bond was 
fraudulent I reverse the decision of the sudder ameen, and decreq 
against the plaintiff, with costs. 
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The 30th April 1850. 

Case No. 403 of 1849. 

Appeal from a decision of Mr. J. S. Bell, Moonsif of Burdwan, dated 
the 3rd November 1849 . 

Moollah Mahomed Hossein alias Tofeil Moollah, (Plaintiff,) 
Appellant, 
versus 

Zuhoorun Nissa Beebee and others, (Defendants,) Respondents. 

In this case the plaintiff sued to recover possession of a jack 
fruit tree, the ground on which it stood, (two cottahs,) and mesne pro- 
ceeds calculated at 975 jack fruits. 

The plaint states that the plaintiff acquired the tree by inherit- 
ance. The defence is substantially that the plaintiff has only 
an eight annas share in the tree. The plaintiff seeks to establish Ins 
title by parole evidence ; he has utterly failed to prove his claim, 
except as far as it is admitted by the defendants. The moonsiff lias 
dismissed the plaint. 

Wlien the case came before me in appeal, I was in doubt as to 
whether the plaintiff was not entitled to a decree for the proportion 
of the whole^ amount of his claim, which is admitted by the defen- 
dants^ to be liis due ; but liis suit is so very disproportionate to his title 
that it will be difficult for the court to extract and decree to him 
the comparatively minute proportion to which he is entitled : his 
suit is for two cottahs of ground, the whole tree, and the value of 
975 jack fruits his title and the evidence as to the produce would 
not cover one-third of the claim, his present suit mast be dismissed ; 
but it is not my intention, unless the law bars the institution of a 
fresh suit, to deftjat his claim to what he might obtain by suing 
for it^n the right way. The decision of the moonsiff is upheld. 

The 30th April 185b. 

Case No. 2 of 1850. 

, Appeal from the decision of Nobin Kisto Paulit, Moonsif of Cutiva, 
dated the Ath December 1849 .* 

^ Kartick Churn, (Plaintiff,) Appellant, 

versus 

Mudoo Soodun Mullick, (Defendant,) Respondent 

Value of suit, rupees 259, annas 4, gundahs 6. Amount in ap- 
peal, 55-5-11. 

The plaintiff sued the defendant for a balance of account, amount- 
ing in all to rupees 259-4-6. 

The defendant admitted that there had been a running account 
up to 25th Bhadoor 1255, and that he made payments on account 
up to Aughun 18th, 1255, and had received acknowledgments from 
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plaintiff’s gomashta ; *and that by his (the defendant’s) account there 
were only rupees 67-4-10 left to be paid ; that no transactions occur- 
red after Aughun 18th, 1255. 

The moonsiff, having compared the accounts filed on eithey side, 
found them to agree with the exception of three items ; one to the 
amount of 140 rupees, which appeared l)oth on the debit and credit 
side of the defendant’s account, but did not appear at all in that of tlie 
plaintiff. As these items balanced themselves, they were only im- 
portant as tending to throw doubt on the general accuracy of the 
plaintiff ’s account It may have been for this object that they 
were inserted. 

The next item in dispute, is an amount of 26 rupees, 13 annas, 

1 5 gundas, brought over as the balance of some previous account 
The rnoonsiff objects to this that the accounts of the year or transac- 
tion on which the balance accrued, ought to have been produced, 
but were not filed. 

A further sum of rupees, 25 is also charged as interest The 
rnoonsiff* has disallowed this, because it is not clearly shown on what 
account, and in what manner the interest has been charged ; in fact, 
it is not shown that there has been no contravention of Section 7, 
Regulation XV. 1793, or Act XXXII. 1839. 

The appellant appeals against the disallowance of these two sums : 
he contends that the general correctness of his accounts has been 
established, and the defendant’s denial has been shown to be futile ; 
and that the item of 26 rupees does not require special proof more 
than any of the other items in the account. There being no evidence 
to prove that the accounts of the two cotics” balanced exactly at 
the close of the preceding year, it appears to me most probable that 
there should have, been a balance on one side or tllb other ; it is shown 
that the balance was geiierally in favor of the plaintiff^ and I see no 
reason to doubt the accuracy of this charge. The defendant clid not 
specially object to the’ charge for interest, and I do not think that 
the rnoonsiff was correct in disallowing it. As far as I can under- 
stand, it is only interest charged on the balance of the account, such 
balance, as has been already stated, being in favor of the plaintiff. 
I wish the moon#iff to take further evidence on this point, and to 
obtain from other bankers information as to the practice which pre- 
vails ; if the existence of a practice is established, it will be equally 
binding as any expressed agreement. The case must be sent back 
to the rnoonsiff : he will allow the plaintiff to produce evidence as to 
the existence of the balance of the preceding year (26 rupees), he 
will obtain information and evidence as to what custom prevails 
with reference to charging interest, and will decide accordingly. 
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Pkesekt: H. C. HAMILTON, Esq., Officiating Judge. 


The 2nd April 1850. 

Suit No. 199 of 1848. 

Appeal from the decieion of Moulvee Noorul Hueeein, Mooneiff of 
Biehenpore^ dated \ %th April 1&48. . 

Nitjanund Goshain, son of Bindrabun Goshain, Plaintiff, 

versus 

Sheebopershaud Chuckerbutty, Kumul Panjah, and another, 
itefendants. 

Sheebopersaud Chuckerbutty, Appellant. * 

Suit to recover the value of rice, &c., as rent for the years 
1253 1254 B. S., laid at rupees 15. 

Plaihtiff states that the defendants, ryots, tendered a kubooleut to 
his father on the 15th of Pous 1250 B. S., for the cultivation of the 
burmuttur lands of mouzah Benahbandee, which belonged to him 
and Sheebchunder Goshain.. The produce was to be divided be> 
tween the lakhirajdars and the ryots, at the rate of two-thirds for 
the latter and one-third for the former. During the years 1251 
and 1252 B. S., it is alleged that defendants paid their revenue ; but 
during the two following years having failed to do so, plaintiff sues 
them for his share only, leaving Sheebopershaud Goshain to ibceive 
his in anyway he pleases: the produce of the rice, sursoo, &c., 
during the two years having been valued, his suit has been cal- 
culated thereupon, and laid at rupees 15. * 

Sheelxmrshaud Chuckerbutty is the only defendant vrho has ap-t 
peared. He deni^ bver having jointly given a kubooleut* as alleged, 
states that, as thehther sharer has not joined in tl\e suit with plain- 
tiff, his case is clearly bad, he holds no land belonging to plainti^, 
and begs plaintiff may be ashed who cultivated the land in 
1250 B. S. The real state of the case is, that the defendant pos- 
sesses 30 beegahs of various description of mal land, at a jumma 
of rupees 9-8 per annum, appertaining to mouzah Jamlaxah, and in 
part of it there was a dispute for 1^ beegahs, fix>m which defendant 
was dispossessed by Muddoosoodun Sundial and oihers, on which 
defendant brought an action, and, notwi thstan ding plaintiff filed a 
claim, it was overruled, and defendant obtained a decree. Plaintiff, 
to set aside this, has brought this action fraudulentiy. 
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In tile opinion of tlie moonsiif, plaintiff has satisfactorily proved 
defendants’ possession, and their liability to the payment ot revenue 
agreeably to the conditions entered in tlieir kuWleut ; and, consi- 
dering that defendants’ witnesses were not to be trusted, he decreed 
the case in plaintiff’s favor. 

In appeal, it is urged that the case should have been tried under 
Section 30, Regulation II. 1819; plaintiff’s witnesses are con- 
tradictory in their evidence ; the kubooleut is a forgery ; there is no 
mention of a kubooleut having been previously given to plaintiff by 
defendants, as stated by the moonsiff^ in fysalah No. 226 ; and that, 
as he, appellant, has already obtained the land by a decree, he 
should not have been cast 

Judgment. 

This is a case of revenue dependent on th'b validity or otherwise 
of a kubooleut, which is alleged to have been given by the defen- 
dants to plaintiff’s father, and the Section and Regulation quoted by 
defendants in appeal are inapplicable* The moonsiff has certainly 
made mistake in stating that there is mention ef a kubooleut in 
fysalah No. 226, dated the Slst December 1847, although it is clear 
by referring to that fysalah that the defendants, in that case, 
confessed judgment ; that the point at issue referred only to 1 
beegahs of land ; that it was specially specified therein that the 
claimant or plaintiff was not to be affected thereby; and that allu- 
sion is made to plaintiff having settled the land with ryots, though 
not by receiving any kubooleut, or granting a pottah. Nothing, in 
my opinion, has been advanced by defendant to establish the fact of 
the kubooleut being a forged document: on the contrary it has 
been clearly proved to be genuine, and the stampt paper on which it 
is written was purchased by one of the defendants, Kumul Panjah, 
who l^s not defended the suit I see no reason, therefore, for inter- 
fering with tlie decree of the lower court, and 1 hereby confirm it, 
rejecting the appeal. 


The 4th April 1850. 

Suit No. 216 of 1848. ' ,, 

Jfpeal from the decision o/ Mmlvee Asudoollah, Moonsiff of Radhana~ 
gore, dated 2Qth April 1848. 

Bhagbut Khan, Plaintiff, 
versus 

Puteet Lohar and Sheeboo Lohar, Defendants. 

Suit to recover the sum of rupees 45 cash, and value of rice, &c., 
48-7, with interest, rupees 28-12, altogether rupees 122-3, agreeably, 
to a kurramamah, dated 27th Bhadoon 1249 B. S. 

Plaintiff states thatdefendants’ deceased brother, Bydeenath, receiv- 
ed cash from him for tlie repairs of the metial bund, and that the 
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defendants also received rice from him and rupees 45 in cash during 
the year 1249 B. S. Tlie whole account was squared, a kurrar- 
namah was drawn up, on the 27th of Bhadoon 1249, by deferidantS 3 in 
hfe (plaintiff’s) favor, and they promised to repay him in Assin 1250 
B. S. Not being paid in kind or cash, plaintiff sues for the value of 
the estimated quantity of rice, with profits, and for the cash. 

The defendants jointly reply by repudiating the agreement, and 
denying that they ever borrowed any money from plaintiff. They 
ui’ge that plaintiff sued them in cases Nos. 80 and 81 for debts, and 
was cast, and tliis action has been brought through spite consequent 
thereupon. 

Altliough plaintiff has produced the kurramamah and four wit- 
nesses to prove it, still the moonsiff cannot believe their evidence, 
and it is easy, he thinks, to procure witnesses of this description ; and 
as plaintiff lost his two •suits. Nos. 80 and 81, enmity no doubt exists; 
further, as defendants arc common lohars, it is not likely they would 
require so much money as is now demanded by plaintiff*; again, 
defendants do not appear to have received any cash on the day on 
which the agreement was written, and seem to have borrowed the 
rupees 45 on various dates, but it is not probable that plaintifS would 
advance money in this way : the moonsiff therefore dismissed the 
case. 

Appellant (plaintiff) objects to the various suppositive reasons 
advanced by the moonsiff*, states that suit No. 80 was remanded for 
re-trial, and has been since decreed in his favor, &c. 

Sheeboo, one of the defendants, appears without summons. 

Judgment. 

This suit rests entirely on the validity or otherwise of an agree- 
ment bond, and the arguments of the lower court being all founded 
on probabilities and possibilities are good for nought. No reasons 
are given why the moonsiff* cannot believe plaintiff ’s witnesses or in 
w^hat way they contradict each other so as to vitiate the bond. 
I therefore decree the appeal, and remand the case for re-trial with 
reference to the foregoing observations. * 

Value of stampt paper to be refunded. 

The 4Tn Avuil 1850. 

Suit No. 215 of 1848. 

Appeal from the decuion of Kazee Hamid Alhj^ Moonsiff of Sonamookee, 
dated 27th April 18l8. 

Moliun Chunder Singh, (Plaintiff,) 
versus 

Bhowanee Barooee and others, (Defendants.) 

Suit to recover the amount due on a kurramamah, dated 8th 
Aughun 1248 B. S.; price rupees 166, interest rupees 111<'2>16: 
total rupees 277-2-15. 
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Plaintiff states that Bhowanj Pateet and Sartack jointly borrow* 
ed from him rupees 300, by two deeds, imd after settfine their 
accounts the sum of rupees 166 was found to be due, ana these 
three parties gave him a kurramamah, on the 8 th Aughun 1248 B. S^, 
for it, promising to repay the amount in the month of Phalgoon 
following, and pledmng various property, real and personal : not 
having j^n paid, ^aintiff sues Bhowany, and the heirs of the 
other two parties. 

Bhowany replies by acknowledging the deed, and says that he 
has on various occasions paid plaintiff by rice, &c., but he will not 
give him credit for it: with his reply he nled a stamp receipt stated 
to have been 0 ven to him by plaintiff, dated the 1 1 th Phalgoon 1249 
B. S., professing to cover fifty-nine measures and five seers of rice 
and ten measures fourteen seers of goor. By a petition filed by this 
defendant on the 10th March 1848, he wish^ to correct his state- 
ment of the 14th of September 1847, by making the rice delivered 
to plaintiff to have been sixty-nine instead of fifty-nine measures, 
stating that it was a clerical error. • 

In bis jowaub-ool-jowaub plaintiff repudiates the i%ceipt, and urges 
that defendants came forward to settle the matter by a Idstbunaee 
after he had brought this action against them. 

In the opinion of the moonsifij plaintiff has satisfactorily proved 
the kurramamah and the circumstance of defendants having been 
anxious to settle the matter in dispute with him, and, although defen- 
dants have brought forward witnesses in support of their alleged 
payment, he cannot believe their testimony, because the alleged 
writer of the receipt, the son of plaintiff, has on oath solemnly 
denied it, and on making him write the receipt over in his (the 
moonsiff’s) presence the writing was very different; further, the 
moonsiff thinks thdt so important a mistake as 59 for 69 would not 
have ocpurred and been left undetected foi*' nearly six months: he 
consequently decrees the case in plaintiff’s favor. 

Bhowany and the heirs of one of the other defendants appeal ; 
first, by urging that the son would not be likely to speak against 
his father; secondly, that the writer of the reply made the mistake ; 
thirdly, that there is no foundation in plaintin'’s statement that they 
(appellants) wished to settle the matter by a kistbundee, and plaintiff 
canr produce as many witnesses as he pleases to prove this ; and 
lastly, they beg that three remaining witnesses may be summoned, 
and an ameen be sent to enquire Aether or not they (appellants) 
did deliver the rice and goor to plamtiff, and, if they have not done 
so, it is unaccountable that plaintiff should not have brought this 
action before, as their bond is wted in 1248 B. S. 

Judgment. 

By the terms of the bond or agreement all payments are to be ;; 
noted on the back of the bond; but mis has not been done, although 
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tlio allied parent was large: farther, the stampt receipt looks 
extremefy suspicious, the writing having been commenced with dark 
ink and all of a sudden changed to pale, evidently to give the 
document the appearance of age. Fully agreeing, therefore, with 
the moonsiif that plaintiff has established his case, and that defen- 
dants have not proved their receipt, I uphold tlic decree, and reject 
the appeal. 


The 4th Apeil 1850. 

Suit No. 217 of 1848. 

Appeal from the decision of Moulvee Noorul Hussein, Moonsiff of 
Bishenpore, dated 9th March 1848. 

Gopal Doss Mohiuit, Talookdar of Lot Bansee, Plaintiff, 
versus 

Suhadeb Panjah and others. Defendants. 

Suit to recover balance of rent from 1251 to 1253 B. S. ; princi- 
pal rupees 10-4-1(1-2, interest 1-8-1: total rupees 11-12-11-2., 
Plaintiff states that Suhadeb, Gunganarain, and Jngmohnn hold 
lands in inouzah Heerapore appertaining to the above lot, with a 
jumma of rupees 31-12-1 1-2, and are in possession separately. From 
1251 to 1253 B. S. two have paid up their revenue regularly, but 
Jugmohun fell in arreai’s : 

In 1251 B. S., ... Rs. 1 3 10^ 

» 1252 „ „ 5 7 7i 

« 1253 „ ,,3 9 Hi 

and this year’s revenue less tliis balance was recovered under the 
distraint laws: he now sues for the whole. • 

Defendant Jugmohun replies, that the talookdar is a non-resident, 

his gomastah being his (defendant’s) brother Gunganarain, one df the 

defendants, and tms brother has united with Suhadeb, their father, 
the other defendant, and brought this action against him fraudulent- 
ly; he urges that he has never received possession of his share of 
his property, and that Wah No. 254 will prove it; he adds that, 
he has brought a sdit for the reversal of the distraint proceedings 
against plaintiff. No. 15, and b^s that the two cas^s may be decid- 
ed together. ' 

GunganOTain and Suhadeb, defendants, reply to the effect that, 
owing to disputes among themselves, all their property was divided 
into three equal shares. Jugmohun, defendant, is in possession of 
his one-third share separately, and they are jointly so, they refer to 
fysalah No. 254, agreeably to which JugmoW’s possession has 
been established. 

The distraint suit. No. 16 , was heard simultaneously with this by 
the lower court, and the moonsiff considers that plaintiff has satis- 
factorily proved the balance demanded to be due simply from the 

9 
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sliarc of Jugmohun, defendant, whose possession is fully established 
by fysalah No. 254, and the three years’ mofussil accounts which 
have been filed by plaintiff. He observes that at the request of defen- 
dants, explanations were called for from four respectable people who 
were named by defendants, but only two of them have replied, one of 
them knows nothing and the other writes ambiguously, hence ho can- 
not believe Jugmohun defendant’s statement; and as the balance has 
been fully proved to be due by him, he decrees it against him only. 

Jugmohun, defendant, appeals, and the pith of it is that as no 
dakhu kharij has been made in the zemindar’s serishtah of his share 
having been separated from the entire jumma of rupees 31-12-11-2, 
all three sharers are answerable and not appellant only; he urges that 
as his brother is plaintiff’s surburakar he has colluded and brought 
this action through him ; he argues that he is not in separate pos- 
session, and begs that an amcen may be deputed to enquire into the 
matter. 

Judgment. 

Had this been a bond or otlier debt) the case would have been 
diffeirqpt, and all three of the sharers would have* been responsible, 
but this is a matter of rent between a zemindar and his ryots. On 
examining the mofussil accounts for three years, I find the jumma 
is recorded in the name of the tliree defendants jointly, and no one 
has objected to this. Plamtifi' states, that he has received his rent 
from two out of the three sharers, and the defaulter or defendant 
Jugmohun has never attempted to show that he has ever paid one 
pice due upon his recorded share, hence he must be held responsi- 
ble for it ; and plaintiff, as the zemindar, could not demand an^ frir- 
ther sum from appellant’s (defendant’s) co-sharers, as he admits he 
has already been paid. There is no doubt of a family feud among the 
defendants, but nothing has been proved against Grmganarain, the 
alleged surburakar, to bring him in guilty 'of collusion or trickery 
to serve himself against Jugmohun. I see no reason therefore for 
disturbing the decree, though I must remark that the moonsiff was 
wrong in calling lor explanations from anybody; and as I do not 
^e that the suit which has been brought for the reversal of the 
distraint suit, is in any way connected with this, I have passed a 
separate decree regarding it. The decision of the lower court is 
hbreby upheld, and the appeal rejected; plaintiff (respondent) 
having appeared without summons, must pay his own costs in 
appeal. 
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The 4th April 1850. 

Sait No. 218 of 1848. 

Appeal from the decieion of Mouhee Noorul Hoseein, MoonHff of Bishen- 
pore, dated ^th May 1848. 

Jngmohan Ponjah, Plaintiff, 
vereut 

Oopal Doss, Mahunt, and others. Defendants. 

Suit to obtain the reversal of a sale under Regulation V. 
1812, laid at rupees 10-9-10*2. 

Plaintiff states that his father and brother will not give him pos- 
session of his share in his ancestral property, and they have jomed 
hand in hand, and making him, ' plaintiff, along with them, default- 
ers daring the year 1253 B. S., have had this suit brought for- 
ward, and, making Juggumath Ghose his under-ryot, has attached 
and sold the crops, &c., plaintiff therefore sues for the reversal of 
the distraint proceedings. 

Gopal Doss replies, setting forth every thing as in bis plaint in 
suit No. 217 just now decided, and adds that plaintiff is in possession, 
and Juggumath is his ryot 

The moonsiff, without entering into the merits of the case, or decid- 
ing on the legality or otherwise of the distraint, refers to his decision 
in suit No. 256, or in appeal No. 217, and dismisses plaintiff’s case. 

In appeal, plaintiff relies on the grounds he has advanced in 
appeal No. 217. 

Judgment. 

This suit and No. 217 are not in reality connected with each 
other : the moonsiff was bound to decide whethei^ the distraint was 
legal or illegal, and not having entered into the matter, his decree is 
clearly incomplete. I therefore remand the case for trial de novo, 
and decree the appeal. 

Value of stampt paper to be refunded. 


, ThE 6 th April 1850. , • 

Suit Na 223 of 1848. 

Appeal from the deeisioa of Baboo Bmetthur Chucherbutty, MoonHff ‘of 
Baneooredi, dated the 27th April 1848. 

Sreemunt Kamar, (Plaintiff,) Appellant, 
versue 

Haradhun Kamar and Doorgamonee Bushtomee, Defendants. 

Suit to recover a bond debt of rupees 23, principal, and ru- 
pees 6-14-4 interest, altogether rupees 29-14-4. 

Plaintiff states that demndant borrowed the above sum from him, 
executing a bond on the 7th of Maugh 1251, and promising to 
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repay him iii Kartick 1253 B. S. : not having been paidj plaintiff sues 
for the amount with interest 

Doorgamonee Bustomee, defendant, in her reply, repudiates tho 
bond and borrowing, and says that plaintiff has joined hand in hand 
with Haradhun defendant to ruin her for reasons assigned, but 
which need not be stated. 

Haradhun did not appear. 

The bond is signed by five attesting witnesses ; the alleged writer, 
Tarachand Sircar, denies having written it : Sreedhur, one of the 
witnesses, never saw the bond : neither party would have the depo- 
sition of Pershaud, another witness, taken ; and the remaining three 
witnesses are so contradictory and conflicting in their evidence that 
the moonsiff very properly disbelieves plaiutifiTs bond, and cannot 
credit his witnesses, and as a consequence }ie does not place any 
dependance upon plaintiff’s khata accounts, on which' the bond is 
said to have originated, and he dismisses the case. 

In appe'al, it is endeavoured to be shown by plaintiff that Tara- 
chand and Sreedhur have perjured themselves and are bad people ; 
he urges that, as the bond was executed in the Hancoorah bazar, 
enquines should have been made regarding it, and his khatas 
accepted, &c. 

Doorgamonee, respondent, appeared without notice. 

Judgment. 

The moonsiff has very clearly pointed out in his decree the 
several discrepancies, which are apparent in the evidence of plain- 
tiff’s witnesses; and I quite agree with him in condemning the bond, 
and declaring the case to be altogether false. The appeal is 
consequently rejected, and the decree of the lower court upheld ; 
respondent will pfty her own costs in appeal, having appeared with- 
out noj;ice. • 

The 12th April 1850. 

* Suit No. 227 of 1848. 

Appeal from the deeuton of Moulvee Maszoom Htueein, Moontiff of 
* Madhubput^e, dated 19tA May 1848. 

Oomachurn Paul, and others, heirs of Ramnarain Chowdhry, de- 
’coased, durputneedars of mehal Arazee, talook Assooralee, 

Plaintiffs, 

versut 

Muthoor Chootar and Mohun Chootar, Defendants. 

Suit for arrears of rent tor the years 1252 and 1253 B. S., laid 
at rupees 15-1. 

Plaintiffs state that defendants hold land in their-estate, bearing a 
jumma of rupees 35-6, or Company’s rupees 37-11-14-2, and as they 
are in arrear to tiie following extent they bring this action for it: 
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Dae on account of 1252 B. S. Bs. 7 1114 2 

Ditto 1253, 5 15 14 2 

Interest, 1 5 11 0 


Total... 15 1 0 0 

Muthoor Chootar, defendant, replies by denying the jumma. He 
pleads that his deceased father held land by a pottah, dated 27th 
Ohyte 1253 B. S., to the extent of beegahs 7-7 i, with a jumma of 
rupees 27, to this was added the jumma of Bindabun Chootar rupees 
4, daring the year 1232 B. S. They paid their revenue regularly, 
and deduction was afterwards made of two annas on account of 
Bhagbut Paul, and the jumma was fixed at rupees 30-14. He adds 
that he, Mohun Chootar, and Kheetee Bewah, were in possession, 
and divided their lands and jumma, and as Kheetee Bewah’s posses- 
sion can be proved by fysalah No. 70, she ought to have been sued 
equally with the other defendants. Defendant produces hjs dakhilas, 
which were given to him by the gomashta d^uring the lifetime of 
Ramnarain, the deceased durputneedar, and states that they can be 
proved, &c. , 

The moonsiff cannot believe the four years’ mofiissil accounts, 
which have been filed from 1250 to 1253 B. S., by plaintiff, and 
considers that they have been prepared for -the occasion, neverthe- 
less plaintiffs have proved their case by Gunganarain gomashta and 
other witnesses, and as defendant has not established the genuine- 
ness of the dakhilas, or the pottah, altliough he has filed a copy of a 
fysalali No. 70, to show that Kheetee Bewah was one of the parties 
in possession, still he docs not credit defendants’ story, and decrees 
the case in plaintiffs’ favor. 

Defendants appeal, and properly so. • 

• Judgment. • 

This is a case of revenue, and can only be decided by the mofus- 
sil accounts, which the lower court has ruled are not trustworthy ; 
farther, the jumma in these accounts is only entered in the name 
of Muthoor Choo^, and plaintiffs have brought this action against 
Muthoor and Mohun : again, by referring to fysalah No. 70, it 
is clear that Musst Kheetee Bewah was a party.also in possession 
and responsible jointly for the entire jumma, consequently it was 
incumbent on the lower court to dispose of, in the first instance, 
defendants’ plea that the proper parties had not been sued. I see 
no reason for questioning the genuineness of the dakhilas which 
have been produced by defendants. Gunganarain’s evidence is 
certainly not to be depended on, and, if plaintiffs cannot prove the 
accounts they have tendered to be genuine, the evidence of a dozen 
witnesses cannot, in my opinion, avail them or establish the fact of the 
balance being correctly due by defendants to them : at all events as 
defendants’ plea has not been taken notice of by tho lower court, I 
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am compelled to return tlie case to be tried de nemo, and I can only 
further observe that if there bad been any doubt in the matter a 
local enquiry should have been instituted. Ordered, therefore, that 
the appeal be decreed, and the case remanded for trial de novo with 
reference to tlie foregoing observations. 

Value of stampt paper to be refunded in the usual way. 

The 12th April 1850. 

Suit No. 231 of 1848. 

Appeal from the decieion of Mouhee Noorul Hustein, Mooneif of Biahen- 
pore, dated lOtA May 1848. 

Beelas Munee Dabya, (Plaintiff,) 
versus. * 

Sreesteedhur Misser and Bungseedhur Misser, (Defendants.) 

Suit to recover maintenance allowance, laid at rupees 30 per 
annum. 

Plaintiff states that her husband was one of tliree brothers, who 
lived together and possessed various property of the value of 800 
or 900 rupees. Her husband died leaving her his heir without 
offspring, she sometimes lived with her parents and sometimes with 
her husband’s brothers’ families : she went on a pilgrimage and on 
her return came to the defendants’ houses, and as she could not 
make it out with the other females and quarrelled with them she 
returned to her fatlier’s house. She has demanded her share or a 
maintenance allowance from defendants; but as they will not give 
either, she brings this action against them. 

Sreesteedhur, defendant, replies that plaintiff will not come and 
live with him and his relations, that they have nothing to give, and 
as she will not do so, she cannot expect any thing. 

In the opinion of the moonsiftj plaintiff is not barred from 
receiving her share because she lives with her parents, and though 
she has claimed mdintenance allowance at the rate of rupees 2-8 
ppr mensem, she is entitled to rupees 1-8, for reasons assigned by 
him: he cohsequently decrees at this rate. ‘ 

Sreesteedhur, defendant, appeals. And as I consider the moonsiff 
sbbuld have called upon defendants for proofs to enable them to 
substantiate their case, that plaintiff should have established that 
an allowance for maintenance was denied her by defendants, that 
the property belonging to the three brothers was equal to the pay- 
ment of the amount adjusted ; that defendants were in possession 
thereof, and that plaintiff did not, of her own accord, leave defendants’ 
house, which would altogether set aside her claim, I have no hesi- 
tation in recording my opinion that the case is incomplete. I there- 
fore remand it for trial w novo, decreeing the appeal. 

Value of stampt paper to be refunded in the usual way. 
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The 12th April 1850. 

Suit No. 236 of 1848. 

Appeal from the deciaion of Mouleee Atudoollah, Mooneiff of Radha- 
naffore, dated May 1848. 

RamjeedosS) Plaintiff, 
versus 

Eislicnpershaud Mundle and others, talooqdars of mouzah Nikoonj- 
poor. Sic., appertaining to lot Bharah, Defendants. 

Suit for reversal of a distraint case under Regulation V. 1812, 
with possession on the old jumma of rupees 35-12 per annum, laid 
at rupees 29. , • 

Plaintiff states that in mouzah Nikoonjpoor Hurreenuggur, &c., 
there are mal lands bearing a jumma of rupees 84-12, recorded in 
the name of Gopaldoss, also l^hiraj lands yielding ru^es 14-12, 
besides other revenue calculable on the annual produce. He states 
that the said 6o{)aIdos3 sold to him, plaintiff, the said lands by a 
kuballa, dated 4th Chyte 1246 B. S., giving him possession; but 
there was no transfer of names effected in the zemindar’s serishta. 
Plaintiff settled some portion of the above as well as other land he 
was in possession of with Gopaldoss and other ryots, the latter, 
not paying plaintiff, sued them and obtained decrees in his favor. 
Gopaldoss has connived with the talooqdar, dispossessed him, plain- 
tiff, and receives the rent Irom the under-tenants. Defendants have 
ousted him and distrained the crops belonging to his malgoozarry 
land yielding a jumma of rupees 35-12, calling it Gopaldoss’s laud, 
and assessing it with rupees 95 per annum, &c. « 

Rampershaud talooqdar, defendant, replies by denying that plain- 
tiff ever obtained possession, and urges he should have brought an 
action for it under his kuballa. Gopaldoss’s name is entered as the 
ryot in his mofussil accounts ; to him he must look for his rents, 
and if the land had passed over to the plaintiff, he ought to have 
had hjs name recorde^ in his office. Gopaldoss has leagued with 
plaintiff; and theif object is to get the jumma fixed at rdpees 35-l5, 
instead of rupees 95, as at present, &c. 

In his jowaub-ool-jowaub, plaintiff states thaf he applied to the 
talooqdar for a dakhil kharij, but it was refused until a nuzzur of 
50 rupees might be paid. 

The moonsiff argues that plaintiff, by his own showing, states that 
he is not in possession of the land specified in his kubtffia, and that 
his name has not been registered in the zemindar’s serishta; he 
ought therefore to bring an action on his kuballa, and until he does 
so he cannot go on with this suit : ho dismisses the case, with costs. 

Plaintiff appeals, but it is a repetition of his p^nt, and nothmg 
new has been advanced. 
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Judgment. 

The mooiisiiF is incorrect in stating that plaintiff, in bis plaint, 
admits he is not in possession: I have referred to it, and do not find 
such to be the case. However, the decision is good ; and as Gopal- 
doss’ name is recorded as the ryot, defendant must naturally look 
to him for his rents, and attach the crops of the land yielding his 
jnmma : he has no other alternative. If, however, plaintiff has pur- 
chased Gopal’s title, he should sue for possession under his kuballa, 
and get his name registered in Gopal’s stead in the zemindaree 
serishta. The decree of the lower court is, therefore, confirmed, 
and the appeal rejected. 


The 12th Apbil 185Q. 

Suit No. 239 of 1848. 

Jppeal from the decision of Moulvee AswdooUah, Moonsiff of Radha- 
napore, dated \6thMay 1848. 

' Nuft'ur Ghosal, Plaintiff, *' 

versus 

The Maharanee of Burdwan, on her demise, the Maharajah Dheeraj 
Buliadoor, Narain Singh, and others, zemindar of the jungle 
mchals, and others. Defendants. 

Shit to cancel an ekrarnamah, dated 30th Jyte 1254 B. S., which 
defendants by force compelled plaintiff to execute, laid at Sicca 
rupees 1, or Company’s rupees 1-1-1 J. 

Plaintiff states that he has been in possession for years past of 
2 bcegahs of rico,. land, belonging to the mowroosec dewuttur of 
Gopal Mundlc (a nominal defendant) in mouzah Talookah, with a 
jnmma «f Sicca rupee 1: he has regularly paid his rent, and received 
his dakliilas. On tlie 30th Jyte 1254 H S., the naib gomashta of 
the zemindar, or rajah, sent his nngdees, servants, seized and brought 
plaintiff to the zemitidaree cutcherry at Bharah, and under the ^ea 
that the land at issue belonged to their jungle<pehal, they demanded 
a Icubooleut from him, which he, plaintiff, declined to give; where- 
upon the gomashta placed him under the charge of his servants, and 
at 9 o’clo^ at night they compelled him to sign the “ekrar kuboo- 
leut” for 2 beegahs, fixing the jumma at Sicca rupee 1 per 
annum. Plaintiff now sues that this ekrar may be set aside and 
cancelled. 

The maharanee and, on her demise, the maharajah of Burdwan, 
reply by denying that the kubooleut was executed by force and 
against the will of plaintiff; he urges that the land in question 
appertains to his jungle mehal Ghat Bharah ; plaintiff has all 
along been in possession and paid rent to him ; he has now con- 
nived with Gopal Mimdle, and fraudulently brought this action 
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plaintiff’s father, Moorareo Ghosal, deceased, obtainJ§ the land as 
ajanghbooree parcel, and regularly paid bis rent to the talooqdar 
for the time being, &c. 

Gopal Ghunder Mondle, defendant, replies in support of plaintiff 

The moonsiff is of opinion that, although the rajah defendant has 
brought two witnesses to prove that the ekrar kubooleut was ten- 
dered to his gomashta by plaintiff with his own free will, the reverse 
has been established satisfactorily by plaintiff. Defendants’ witSdesses 
are low caste men, do not reside in the village, and are dependants, 
&c., of the defendant, he consequently cannot credit their testimony : 
he considers that plaintiff has proved that the land in dispute belongs 
to the niouroosoo dewuttnr of Gopal Mundle, and he was never In 
occupancy of it as appertaining to the jungle mehal lands of Ghat 
Bharah : he called upon the d^endant to show that plaintiff had 
ever ^aid him rent, and, having failed to do so, he decreed the case 
in plaintiff’s favor, cancelling we ekrar kubooleut. 

The maharajah of Biu'dwan appeals, but advances nothing new, 
unless it is that had any force been used by his servants, plaintiff 
would surely harve gone to the foujdaree court, and there is no 
regulation prohibiting the evidence of low caste men or dep^dants 
being as a matter of course rejected. 

Eespondent has appeared without notice. , 

Judgment. 

It is possible that the Burdwan family, defendant, may have 
lest various parcels of land belonging to their jungle mehal Ghat 
Bharah, by the adjoining talookdars and putneedars gradually and 
quietly encroaching upon them, as also by the collusion of their 
own servants; but it is a mistake to suppose they will be able to 
recover possession by force or intimidation, as»in this and other 
instances which have qome before me. Had defendant any right 
to the land at issue, he should have produced the countei^art of 
the original jungle booree pottah, which, it is alleged, was given to 
plaintiff’s father, and he should at the same time have given proof of 
plaintiff having at any time, antecedent to 1254 *B. S., paid revenue 
therefrom to him,,detblidant : he has altogether failed in this, an^ 
plaintiff having satisfactorily established his possession and his 
jumma, and that the kubooleut which was executed by him was so 
executed by force and against his will, I see no reason whatever 
for interfering with the decree of the lower court, and I thereby 
confirm it^ rejecting the appeal. 


10 
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The 12th April 1850. 

Suit No. 240 of 1848. 

Appeal }rom the decision of JAoulvee Noorul Hussein, “^oonsiff of 
Bishenpore, dated 21th May 1848. 

Buddinath Gho3e> Plaintiff, 
versus 

Bankoo Beer, Defendant. 

Suit to recover a bond debt of rupees 25, principal, and rupees 25 
interest, total rupees 50. 

Plaintiff states defendants borrowed money from him on various 
occasions independent of the present transaction, when he was 
advanced rupees 25 on his bond, dated the 10th Phalgoon 1244 B. S. 
Defendant promised to repair him in the month of Pous 1245 B. S., 
and not having done so, plaintiff brings this aotion. 

Defendant replies, denying the bond, and says that plaintiff 
brought an action. No. 240, against him, whereupon an adjustment 
of his accounts was made, a fistbundee decree entered, and it was 
stipulnted that there was nothing beyond the amoqnt therein speci- 
fied duE from him to plaintiff. 

The plaintiff produced his bond, and proved it by several witnesses, 
and fysalah No. 240 was filed. Defendant was called upon to 
establish the fact that all outstanding debts had been entered in the 
kistbundee, and that this debt was included tlierein. He tendered the 
evidence of three witnesses ; but as they contradicted each other 
materially, the moonsiff could not believe them ; further, by referring 
to fysalah No. 240, it appeared that though plaintiff did allude in 
his kubool-jowaub to every thing having been settled therein, still 
plaintiff, in his jowaub-ool-jowaub, repudiated it, and remarked that 
there were other 'transactions not adjusted, hence defendant’s plea 
was unsupported, and he decreed the c^se in favor of plaintiff, 
with c<fets. 

Defendant appeals, urging that suit No. 240 referred to transac- 
tions up to 1247 B. S., and as this action was connected with a bond 
of 1244 B. S., which must have been then current, plaintiff would 
certainly hayo included it in that suit, or hhve .entered it in the 
kistbundee ; ne argues that his witnesses have not contradicted each 
other, and a mobaj^n would, on squaring an account, have included 
every thing outstanding in it. 

Judgment. 

Suit No. 240 referred expressly to a rice transaction, and was 
brought for a definite sum, rupees 148, which was settled by 
plaintiff accepting a kistbundee for the amount adjusted to be paid 
at rupees 12 per annum during nine years from 1254 to 1262 B. S. 
Had therefore defendant intended that the kistbundee should include 
every thing, he should have replied to plaintiff when he repudiated 
his statement which was to that eficct Not having done so, and 
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plaintiff having proved his bond, there is no help for him but to pay it. 
1 consider, therefore, that the decree of the lower court is correct, and 
I confirm it, rejecting the appeal 


The 12th Apeil 1850. 

Suit No. 241 of 1848. 

Appeal from the decision of Moulvee Noorul Hussein, Moonsiff of 
Bishenpore, dated 18^A May 1848. 

Hoop Naig, Plaintiff, 

Nubboo Sirdar Sudyal, Mr. J. R. Watson, the Government, and 
others. Defendants. 

Suit for possession of a tank, value of fish, &c., laid at rupees 
15-4. 

Plaintiff states that Mr. Watson, talooqdar, gave his father a 
pottah, dated 3rd Anghun 1250 B. S., for a tank, its produce, repairs, 
&C., at a jumma *of 12 annas per annum. The tank was called 
Taul Pookur, and is situated in mouzah Bankadoh, appertaining to 
lot Kooroorah. Mr. Watson also allowed him eight out of tho 
twelve annas rent for 1250 B. S., for repmrs, excavating it, &c. 
Plaintiff’s father, it is alleged, cleaned and dug out the tank, filling 
it with fish, and up to 1251 he was in undisturbed possession. On 
the 15th of Jyte 1252 B. S., defendants, other than Mr. Watson and 
Government, dispossessed plaintiff, Nubboo Sirdar claiming tho 
tank as his own ghatwally cnakcran property. He, therefere, sues 
for his jumyce rights as acquired by his pottah, valuing them at 
10 rupees, and the fish rupees 5-4, altogether ruppes 15-4. 

Government, defendants, reply, that they have done nothing di- 
rectly or indirectly, and’ are in no way concerned. » 

Nubboo Sudyal and Adhat Naiq, defendants, reply, that the tank 
has been undervalued, it should be 100 and not 10 rupees, and 
various parties have been made defendants to prevent their being 
summoned as witnesse^; they refer to the precedent of the Suddef 
Dewanny Adawlut of the 11th August 1847, and ur^e that Mr. 
Watson has fraudulently been kept in the back ground. They 
plead that the tank is their mouroosee ghatwally chakeran, and 
that the talooqdar was never in possession. The talooqdar of 
Bankadoh has brought an action. No. 71, for possession of all the 
chakeran lands, claiming them as his towfeer, and the case is pend- 
ing before the principal sudder ameen, so that the institution of this 
smt clearly shows that plaintiff is in league with the talooqdar. 
They maintain they are in possession of the tank, fishery, &a 

Mr. Watson and the other defendants have not appeared, and, on 
plaintiff being called upon to produce his pottah, he replied that it 
was lost, but he produced the dakhilas of two years. Defendants, 
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on being interrogated as to whether the tank was included in their 
" isumnuveesy,” or register, replied they could not say without 
enquiring into the matter, nor could they state whether ghatwals 
had received tanks as well as land in lieu of salaiy, for the per- 
formance of their police duties. However, without giving defen- 
dants time to produce these proofs, the moonsiff proceeded on the 
same day to decide the case, and his decree is unintelligible and 
useless. He considers that 10 rupees has been correctly estimated 
as the value of the tank, and he cannot credit defendants’ statement : 
he observes that ghatwals receive land, not tanks, for their 
chakeran, and it is not likely that they would have fed the tank 
with fish as they have no right thereto ; further, they did not pro- 
duce a copy of their isumnuveesy, which they could have done 
had the tank been included therein ; and although plaintiff could 
not produce his pottah, he considered that he had proved the 
plundering of the fish, and, as he was entitled to the value thereof, 
ne decreed it as well as possession *^for the present” in his favor, 
adding that this decree was not to be of any avail to plaintiff, as 
regaids his pottah, or in regard to his possession, 'and Government 
costs Vere to be paid by plaintiflP, as Government had been 
unnecessarily made a defendant, &c. 

The ghatwals, defendants, appeal. 

Judgment. 

The date of the alleged plundering of the fish is the 15th of Jyte 
1252 B. S., and this suit was instituted two years and eight months 
after, whilst the talookdar’s case against all the chakeran ghatwals 
is pending in the principal sudder ameen’s court. Plaintiff cannot 
produce his pottah by which he claims possession. Defendants deny 
that he ever held it, and still no local enquiry is instituted to prove 
who was and is in occupancy. To decree ^ case in the face of so 
much being primd fade against plaintiff is extraordinary, and the 
more so when I remr to the decree itself, and find that possession 
is only ordered to be given to plaintiff " for the present,” and that 
the decree is, in fact, to be of no benefit to the plaintiff, at least I 
oannot understand the meaning of the lower ^ourjt to be otherwise. 
In the absence of the pottah, absolute possession should be proved 
by plaintiff, and a^ocal enquiry corroborative thereof held. 1 have 
no' alternative therefore but to remand the case for trial de novo. 1 
consequently decree the appeal, and remand the case to the moon- 
sifi*. 

Value of stampt paper to be refunded in the usual way. 
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The 13tb Apeil 1850. 

Suit No. 249 of 1848. 

Appeal from the dleemon of Moulvee Asudoollah, Moomiff of Badhanagore^ 
dated May 1848. 

RamjeedosSj putneedar of lot Bclliah, Plaintiff, 
versus 

Bhairub Sirmah, Defendant. 

Hnrreepershaud Mundle, durputneedur of lot Goomoot, Bamgopal 

Barick and others, farmers of lot Mookoondpore, Claimants, 

Objectors. 

Suit for balance of revenue for the years 1252 to 1254 B. S. 
inclusive, principal rqpees 4-1 1-8, interest rupees 6 ; total rupees 
5-1-8. 

Plaintiff states defendant is a “ mouroosee” ryot, and gave him a 
kubooleut on 2nd Bhadoon 1253 B. S.j for the cultivation of 1 beegah 
and 18 cottahs of resumed chakcran land in moiizah Narcheh, 
which has been fncorporated in lot Belliah, the jumma was Sicca 
rupees 2. During the y^r 1252 B. S. defendant paid rupees 1-12 
only, and in the two folWPing years he paid nothing ; plaintiff conse- 
quently sues for the amount. 

Defendant replies that there is no resumed chakcran land of 
Narcheh in lot Belliah, and he can prove it by referring to the 
chakeran list and byenamah, which plaintiff should be called upon 
to produce. He denies having given a kubooleut, and says there was 
no necessity for it, as plaintiff admits he, defendant, is a mouroosee 
ryot Plaintiff has not specified his boundaries, and he, defendant, is 
in ryotee possession of land in mouzah Narcheh, n khalsa mehal of 
lot Goomoot, as well as in lot Arazee Mookoondpore, but has no- 
thing to say to lot Bellidh. > 

Hurreepershaud Mundle, one of the objectors, urges that he is the 
durputneedar of Goomoot, the lands at issue belong to him, and 
no lands called "Narcheh chakeran bazysffteff’ are to be found 
in lot Belliah. , 

Ramgopal Baridk, another objector, lays claim to thcT lands, and 
urges that the previous objector has no title to them. 

The plaintiff, having proved the kubooleut and the balance, and 
his gomashta having filed the jununa-wasil-bakee accounts of the 
year 1228 and from 1249 to 1253 B. S., showing that defendant 
was his mouroosee ryot, the moonsiff does not consider it to be ne- 
cessary to call for his byenamah, as requested by defendant, or 
to enter into the claims of the objectors as fte case is one of revenue : 
he therefore decrees in plaintiff’s favor, and adds that the decree is 
not to affect Hurtypershaud Mundle’s " hukeeutt” 

Defendant appeals, relying on his reply, and adds that Ramgopal 
Barick, one of the objectors, is plaintiff’s dependant. 
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Judgment. 

He the case what it may, every person has aright to a hearing and 
as I find neither defendant nor the objectors had an opportunity of 
substantiating their case or of tendering proofs in support of it, the 
decree is of itself incomplete, while the final conditional order is al- 
together irregular. Whether Ramgopal Barick is or is not a de- 
pendant of plaintiiF, some decision regarding his claim was required ; 
and as the whole case hmged upon the byenamah, I am of opinion 
that the lower court should have required its production, especially 
as defendants strongly protested against having given any kuboo- 
leut to the plaintifi, and the necessity for his so doing was by no 
means apparent. From the byenamah and chakeran Ust it would 
at once appear whether or not plaintiiF did possess any resumed 
chakeran land in mouzah Narcheh appertaining to lot Belliah; 
and if there should be no mention of it in these two documents, 
which plaintiff seems averse to file, his case would be primS fade 
bad. Ordered, therefore, that the appeal be decreed, and the case 
be remanded for trial de novo. , 

Value of stampt paper to be refunded in the usual way. 


The 13th Apbil 1850. 

Suit No. 250 of 1848. 

This case and the preceding are precisely alike, the appellant 
being Hurreepershaud Mnndle, one of the objectors ; and as I have 
remanded the case for trial de novo, no further orders ai’e required. 
The appeal is decreed, and value of stampt paper to be refunded. 


The 13th Apbil 1850. 

Suit No. 251 of 1848. 

Jppeal from the dedsion of Moulvee Asudoollah, Moonsiff of Radha- 
^napore, dated 31<f Map 1848. 

Eamjeedoss, Plaintiff^ 
versus 

Ehetternjohun Ohowdry and others. Defendants. 

The same claimants as in the two preceding appeals. Nos. 249 . 
and 250. 

Suit for balance of revenue for the years 1252 to 1254 B. S., 
principal rupees 1-12, interest 4 annas ; total, Sicca rupees 2, or 
Company’s rupees 2-2*2, line from 1 beegah of land. 

The plaint and reply are similar to those in suit No. 249, but 
defendants filed a second petition, saying their jumma was 8 
^nas, that they had paid their rents, and that their reply was given 
in at the instigation of others and was false. 
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The moonsiff does not admit defendants* statement that the 
revenue due has been paid up, because they have stat^ one tiling at 
ono time and another at another: and referring to bis other decision 
(vide appeals Nos. 249 and 250,) he decrees the case in plaintiff’s 
favor. 

The claimants appeal, and the plaintiff and defendants have 
evidently connived against him. 

Judgment. 

The moonsiff should have gone into the claim of the appellants, 
and this was the more necessary when he must have seen that 
plaintiff and defendants were leagued against them. I consider 
the byenamah and chakeran list should have been demanded from 
plaintiff ; and as the proceedings, are incompletej 1 remand, with 
reference to my separate decision of this date in the appeals above 
referred to, this case to be tried de novo. 

The appeal is decreed, and value of stampt paper to be refunded in 
the usual way. 

The 16th April 1850. . 

Suit No. 146 of 1848. 

Appeal from the deemon of Moulvee Asudoollah, Moonsiff of Radha- 
nagore, dated I6^A March 1848. 

Jugmohun Chuckerbutty, Mokoondnarain Chuckerbutty, and Dur- 
ponarain Chuckerbutty, Plaintiffs, 
versus 

Bhyrub Goneo, decroedar, Kaloo Gungoolee, purchaser, Mohun 
Dunpat, debtor, and on his decease, his heirs, Rajee Bewah and 
othei’s, Mohendi'onarain Chuckerbutty, surety of the debtor, and 
others. Defendants. , 

Suit for the reversal of a sale in execution of a decree, laid at 
, Company’s rupees 182-6-8. 

Plaintiffs state that Bhyrub Gonee, decreedar, defendant, took out 
execution of a decree No. 600 against defendants Mohun Dunpat, 
and Mohendronarafn, ms surety, and attached two parcdls of land,* 
one in mouzah Jeykissenporc, bcegahs 1-19, the iote of Kashenat 
Sect, and the other in mouzah Pykepara, 12 coftahs, the jote of 
Juggurnath Pal, altogether beegahs 2-11, calling it the burmottur of 
the surety defendant, situated in mouzah Pykepara, and giving it 
an area of bcegahs 2-14. Plaintiffs lay claim to the said land as a 
portion of their released mouroosee deottur, urge that they obtained 
it in part of their share, and that the decreedar purchased it 
“ furzee” in the name of his relation Kaloo Gangoolee. They state 
that this land belongs to the Thacoor only and is deottur, that 
Durponaram, one of the plaintiffs, is always going about on pilgrim- 
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ages, while the two other plaintiffs carry on the 

Btesaad are in possession. These two sued, No. 9b, 

and obtained a decree conSrming their deottar, by the sudder 
ameen on the 3rd of February 1842. On appeal. No. 44, they were 
however nonsuited. They then filed a fresh action. No. 167, in the 
Kadhanagore moonsiff’s court, but it was dismissed. On appeal, 
however, the principal sudder ameen, on the 26th January 1846, 
nonsuited them, because Durponarain, the absent plaintiff, was not a 
party. They now jointly bring this action. 

Kaloo Gangoolee, defendant, replies that this suit cannot stand. 
Plaintiffs, in suit No. 167, stated that all their burmottur and deottur 
land had been divided, and they were in possession accordingly, 
while now they urge that they are only in possession of the pro- 
duce, the land in dispute being in possession of all the sharers, — con- 
sequently they must all sue together. Agaifi, he urges that he once 
took out execution of a decree, No. 78, against Prawn Kishen Chuc- 
kerbutty, and attached this and other property, whereupon Mohen- 
dronarain and six others laid claim to it under a roobakaree of the 
resumption authorities, but now only three out of the seven claimants 
arc plaintiffs. The land in dispute is not plaintiff’s deottur : Jugmo- 
hun, one of the plaintiffs, in a suit No. 695, laid claim to it, No. 126, as 
his burmottur. In execution of a decree, No. 78, it was claimed. No. 
97, as deottur. In the suit No. 97, in the sudder ameen’s court, it was 
stated that the land in dispute had been measured by the resump- 
tion authorities, and that the chittahs were at Hooghly or in Cal- 
cutta, whereas in suit No. 167, in the moonsiff’s court it is made out 
tliat it has never been measured. In the year 1209 B. S. plain- 
titt’s ancestors filed three taidads atone time, in which their lakhiraj 
was described as bunnottur and the parcel in dispute is included 
therein; but these taidads were contested under Regulation II. 
1819«and plaintiffs replied in suit No. 213, to the effect that the land 
was deottur. Plaintiffs have stated falsely, as regards the shares, 
the land belonged to Mohendronarain, surety of Mohun Dunpat, 
and had it belonged to them, plaintifis, tliey would have filed their 
claim within the 30 days’ ishtehar. The parties live together. Mo- 
loondnarain, one of the plaintiffs, bought tv^ lots at the sale on the 
same day that he, defendant, did, and Jugmohun was also present. 
In suit No. 92, plaintiffs have declared that no division of the shares 
was made, and this is proved by case No. 167. Defendant urges that 
he bought two lots, one No. 12, the jote of Donye Metia, containing 
18 cottahs, the other No. 13, the jote of Gobind Puramanik, of 12 
cottahs, and though plaintiffs may assert that the lands are their 
deottur, it can be proved that they pertain to Pykepara and not 
to Jyekishenporc. Mohendronarain defendant’s lakhiraj is in two 
parcels, and he, defendant, purchased them as well as his jumyee 
lands, and obtained possession, &c. &c. 


poojan ceremo- 
these defendants. 
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Bhyrab Gonee, defendant^ replies in support of Kaloo Galilee, 
defendant, and in addition states that on a former occasion the share 
of another party descended from the same ancestor was sold as 
burmottur. None of the other defendants appeared. 

Although plaintiffs have produced various fysalahs, roobakai’ees, 
&c., and tendered copies of the evidence which was taken in appeal 
No. 24y and brought forward witnesses in support of their case, the 
inoonsiff* docs not consider plaintiffs have establislicd it. They 
state ill their plaint that the land at issue was attached and sold 
without their knowledge ; but by the record and a copy of the lot- 
bundee it is evident that Jugmohunand Mookoondnarain, plaintiffs, 
Avero both not only present at the sale, but that Mookooiidnarain 
bought two lots at it ; hence, if plaintiffs had possessed any rights, 
they would have brou^it them forward before the couclusion of the 
sale, hence the sale is valid. Again, plaintiffs claim the land as 
doottur and their share in the produce, but deottur land and produce 
are appropriated to the debsheba, and cannot be divided in the way 
stated ; or liad tjiere been a division, a hissanamali w^ould have 
been filed, or even plaintiffs Avould have proved their deottun title. 
Further, on a review of the case, it is clear that plaintiffs at one time 
say one thing, at another they state something else; and as the 
inooiisiff cannot believe their statement or case, he dismisses it, 
with costs. 

In appeal by plaintiffs, a foAv quibbles have been introduced : they 
urge that they liave not stated they were ignorant of the sale, only 
of the attachment ; that though they may have been present and did 
not petition, still their deottur right has not been affected ; and had 
they petitioned the sale amecn, nothing could have been done. The 
land in dispute was pending enquiry before the Resumption autho- 
rities and has been since released ; and as it is deottur, it canpot be 
sold under Construction No. 1166. They urge, secondly, that it is 
customary to divide and distribute the produce and ceremonials ; and 
though no tukseemnamah was filed, there was species of one in 
suit No. 167, which could have been referred to. Thirdly, they deny 
that they state tlijiigs^at variance with each other, gtfid observe 
that the point at issue, whether the land is their deottur or otherwise, 
has not been gone into, although they, appellants, filed several docu- 
ments in support thereof, &c. 

Judgment. 

. I consider the decision of the lower court in every way to be cor- . 
rcct. The usual notice for the sale was issued, and plaintiffs should 
have preferred their claim in due course: to say they were ignorant 
of the attachment and not of the sale, is absurd ; all the parties live 
together, and as some of them were acquainted with, tlie attachment 
and eventual sale, when one of the plaintiffs was the purchaser of 
one portion of the attached property, they doubtless knew all about 

11 
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' the rem/iinder. Whether any lakbiraj tide was or Fas not tinder 
enquiry before the resumption courts, cannot affect defendants. 
Plaintiffs were bound to prove, in the first place, that the disputed 
land was their doottur, and, secondly, that it was included within 
the boundaries of the said dewuttur ; but they neither prove it to be 
dewuttur, nor produce any chittas of measurement to support their 
title : on the contrary their title, if any, is clearly burmottur, as is 
proved by the copies of the taidads. Granting even that the land 
was their lakhiraj, not liable to sale, still it would be necessary to 
show that there had been a general division of their shares among 
the several shareholders, but plaintiffs have altogether failed to 
establish this, and, as there is nothing advanced which can lead me 
to differ in opinion with the lower court, I uphold the decree, and 
reject the appeal. • 


The 17th April 1850. 

Suit No. 15 of 1849. 

Appeal Jrom the decision of Bahoo Chunder SeeJeur (fhowdhry^ Principal 
Sadder Ameen of West Burdwan^ dated lOM May 1849. 

Luggun Koomaree, Pauper, Plaintiff, 
versus 

Ranee Chundrabully Koomaree, Defendant. 

Suit to recover her 8 annas share in four mokurruree mehals, with 
wassilat from 1245 to 1252 B. S., laid at rupees 3,617-12-5-3, 

Plaintiff states that her deceased husband, Damoodur Dhull, left 
two widows, plaintiff and defendant, she having been the first wife. 
Defendant took measures to recover their mokurruree rights in 
four mouzahs, Raihnuggur, &c,, and eventually, on a special appeal, 
obtain^ a decree upholding them. See Decisions of tlie Sudder 
Dewanny Adawlut, pages 268 to 271, cases Nos. 168 and 169 of 
1844. Defendant was put in possession, and, as she will not give 
her, plaintiff, her sliare, she brings this action for it. 

Defendant replies that she solely obtained the decree, and received 
possession, plaintiff has no right ; and as thd^ order of the principal 
sudder ameen added to his decree of tlic 24th of June 1842, where- 
by it was declared^ that plaintiff’s riglits and interests were not to be 
affected by his decree, is not referred to in the special appeal decree 
of the Sudder, that portion of the decree must necessarily be con- 
sidered to be reversed. 

In her jowaub-ool-jowaub plaintiff states that, according to the 
shasters, sne is entitled to her share of her deceased husband’s 
property, and defendant cannot deprive her of it in virtue of the 
above decree. The two widows are tlie joint heirs, and she prays 
that a bywusta may be called for. 

The principal sudder ameen is of opinion that plaintiff cannot be 
deprived of her rights and interests in the four mokurruree estates 



ZILLAH WEST BURDWAN. 


97 


referred to; and as in the special decree appeal^ there is no ord^* 
reversing that portion, which confirmed tbem, it cannot be BTgued 
that it was reversed, as pleaded by defendant ,* and as by the pandit’s 
bywusta it is declared that defendant, in consideration of the trou- 
ble and expense she had been put to in redeeming the projwrty, was 
entitled to four out of the 16 annas share, and that plaintiff and 
defendant as joint heirs of their deceased husband were entitled to 
the remaining 12 annas, half and half, and he agreed thereto, he 
consequently decreed possession to plaintiff of a 6 annas share in 
the four mouzahs for her life without power of transferring it to 
any one.- He rejected plaintiff’s claim to wassilat prior to the 
institution of this suit, but allowed her mesne profits agreeably to 
Circular Order, dated 1 1th January 1849, subsequent thereto, vvith 
interest • 

Defendant appeals against that part of the decree, granting plaintiff 
a 6 annas share, but neither plaintiff nor defendant appeal against 
any thing else. 

In appeal, it is urged that there was no occasion for a bywusta, 
that she, defendant, had expended large sums of money in redfqeming 
the property, being obliged eventually to carry it through as pauper, 
and that she is solely and entirely by the special appeal decree 
entitled to the whole of the four mouzahs, &c. ' 

Plaintiff, respondent, appeared without summons. 

Judgment. 

I cannot perceive how the special appeal decrees, in suits Nos. 
168 and 169, referred to above, can be construed to annul that 
portion of the order of the former principal sudder ameen, dated the 
24th June 1842, whereby it was aeclared that plaintifTs rights and 
interests were not to be affected by the decree. 'I'his order originat- 
ed in plaintiff in this case having given in a petition to the cqurt on 
the subject of her rights. The Sudder Court reversed the decision 
of the judge, which had reversed that of the principal sudder ameen, 
and decreed for the appellant or defendant in* this case. It was 
silent as regards the order now under discussion, although it amend- 
ed another portion * 0 ! tAe decree, which referred to the realization of 
the mesne profits. Under any circumstances, I maintain that plaintiff, 
as one of the joint heirs of her deceased husband, ris fully entitled to 
her share according to the bywusta, which has been given by the 
pundit in these four mokurruree mouzahs ; and though the other 
widow may have gone to a heavy expense in prosecuting for these 
rights and that too successfully, plaintiff has not done any thing 
directly or indirectly whereby she has forfeited her lien to her 
share. I consider, therefore, that the decree of the principal sudder 
ameen Is correct, and I hereby confirm it, rejecting tne appeal. 
Costs to fall upon appellant, and respondent to pay her own in 
appeal. 
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The 17tii Apeil 1850. 

Suit No. 253 of 1848.- 

appeal from the decision of Moulvee Ahdool Uzees, Moonsiff of Oundah, 
dated 2oth May 1848. 

Kislien Dhun Chowdhry, Plaintiff, 
versus 

Raintunnoo Chowdhry, (Defendant,) Appellant 

Suit to recover a debt of rupees 16, less 8 annas, plus inter- 
est; altogether rupees 15-10-10. 

Plaintiff states that defendant, his uncle, on the 2nd of Maugh 1245 
B. S. borrowed from him rupees 16, for the wedding expenses of 
his daughter, promising to repay it on receiving his fees; but he 
never paid it, and plaintiff having deducfed 8 annas, wliich are 
due by him to defendant, he brings this action for the remainder. 

Defendant never appeared, and the case proceeded exparte. 

Plaintiff having proved the borrowing by two witnesses, and the 
serving of the notice on defendant by three witnesses, the moonsiff 
decreed against defendant for the full amount claimed, with costs. 

Defendant appeals, and says he never was served with notice, and 
having heard of the decree being given against him, he has now 
come forward ; he urges that it is all false and can prove it. 

Judgment. 

Without going further into the case, I find that the serving of 
the notice and ishtchar on defendant has not been proved ; on the 
contrary, the evidence of witnesses, who live in defendant’s raouzah, 
has not been taken, and the witnesses who do appear, are found to 
reside in mouzah«Adkurra, whereas defendant lives at mouzah Chaii- 
goolliah ; this is irregular. And after proof had been taken in support 
of plaintiff’s case, the moonsiff proceeded to prove that the ishtehar 
had been properly issued : this too is contrary to regulations, 1 con- 
sequently have no hesitation in decreeing the appeal. Ordered, there- 
fore, that the appeal be decreed, and the case remanded for trial 
4e novo to the lower court i 

Value 01 stampt paper to be refunded in tlic usual way. 
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The 18th April 1850. 

Suit No. 4 of 1849. 

Appeal from the deeielon of Baboo Chunder Seekur Chowdhry, Principal 
Sudder Ameen of West Burdtoan, dated 6th March 1849. 

Gaddadhnr Bancrjea, taJookdar of the putnee lot Kumulpore 
Kishenshayer, (Plaintiff,) Appellant, 
versus 

Moorooleedhur fiiswas, Kishen Barooee, Muggun Baroocc, and Rug- 
hoonath Jushee, the heir of Gopalchunder Jushee, (Defendants,) 
Respondents. 

Suit for possession of 45 beegahs of land in mouzah Byekunt- 
poor, appertaining., to the above lot after settlement of lakhiraj 
claims; for therdVenpe of the first six months of 1251 B. S., ru- 
pees 7-5-7-2, and for the year 1252 B. S., at rupees 14-10-15, plus 
interest, together laid at rupees 289-1-2-2, or eighteen times value. 

Plaintiff states that he was the purchaser, at the first six months’ 
putnee sales in 1251 B. S., of the abovementioned lot, and obtained 
possession. Previous to his occupancy there was a mouzal^ called 
Byekuntpoor, which always paid revenue to the former talookdars ; 
and on his, plaintiff’s, becoming the pimchaser of the lot, he sent for 
the ryots in order that they might enter into engagements with him.' 
Moorooleedhur Biswas, one of the defendants, received a pottah, and 
tendered a kubooleut on the 29th of Pous 1251 B. S., for the Byc- 
kuntpoor lands at a jumma of rupees 9 per annum. Subsequently 
ho declared that the kubooleut had been executed by force and 
against his will, and having brought an action in the Oundah moon- 
siff ’s court agsunst him, plaintiff, the ryot Moorooleedhur, defendant, 
obtained a decree, and the kubooleut was cancelled. Mouzah Bye- 
kuntpoor, plaintiff states, is his mal village, and defendant Mooroo- 
Icedhur, who, claims it as his lakhiraj, has no right to*it: he 
consequently sues for possession and rent. 

In a supplemental plaint, filed on the 3rd of August 1847, plain- 
tiff states that Byekuntpoor and Khord Byekuntpoor are both 
entered in his byenam^h, that the land in dispute pertains to Kho^ 
Byekuntpoor, but* the* word " khord” was inadvertently omitted in 
his original plaint, and only Byekuntpoor was written. 

Moorooleedhur Biswas, in his reply, filed in tne collector’s office, 
(the case having been sent there for enquiry and report under Re- 
gulation II. 1819,) states that mouzah Byekuntpoor was the mou- 
roosce lakhiraj burmuttur of Anundloll Gooroojee, and he was in 
possession previously to the Hon’ble Company’s accession to the 
Dewanny. The Gooroojee gave him a mokurruree pottah for it at a 
jumma of rupees 13-12, and afterwards he willed it away to Gopal 
Jushee, one of the defendants, who again gave him, Moorooleedhur, 
9 annas of it on a mokurruree jumma of rupees 8, the remaining 
7 annas being retained as julsasun. Defendant says he is in 



m 


ZIILAB WKST BVBDWAN, 


possession according to Gopal Jushee’s pottah, and has no concern 
with plaintiff’s lot Kumnlpoor: he adds that plaintiff bought this 
putnce lot in his nephew’s name by kuballa, and to enable him to 
break up the old settlement he caused the lot to be sold, when he 
bought it for himself. The mouzah Bhogwanpoor Byekuntpoor, 
which is written as one mouzah in the byenamah, was given out in 
durputnee by the former talookdar to Rampershaud Mozoomdar, 
and on his death it was given on a lease to Gunganarain Mozoom- 
dur on an enhanced jnmma, w'ith an alteration in the title of the 
lease, and he is in possession and pays his revenue. The disputed 
land and Ills, defendant’s, Byekuntpoor are two and a half coss apart, 
are perfectly distinct, and is not connected with the former talook- 
dar’s shoomaree papers of 1230 B. S. Flainti|t;.ha^ mixed up, and 
confounded the boundaries, &c. , 

In a supplemental reply, defendant urges that the Byekuntpoor 
appertaining to plaintiff’s talook — ^is alrea^in his, plaintiff’s, posses- 
sion, and no collections have been ever made from the disputed 
Bvekuntpoor by the former talookdars. The addition of the word 
“ thord” is entirely an after thought, the disputeef land is lakhiraj, 
and the uncovenanted deputy collector has sent a proceeding on the 
subject to the collector. 

Mu^un Barrooee and Eishen Barrooee, defendants, support Moo- 
rooleeonur defendant, stating, in addition, that plaintiff has confound- 
ed the boundaries, and that on the west side of Byekuntpoor, close 
to Jamtarab, is tlieir mouroosee jummye land in mouzah Moora- 
kattah. 

Gopal Jushee, defendant, supports Moorooleedhur, defendant, and 
adds, there is but one Byekuntpoor, and that is in the possession of 
Gunganarain; the other or Khord Byekuntpoor is entered in the bye- 
namah, but the land at issue is not plaintiff’s Khord Byekuntpoor. 
Plaintiff not having sued his, defendant’s, uncle, he, defendant, is un- 
able to produce the original and real documents in proof of his 
case. 

In his first Jowautf-ool-jowaub, filed on the 13th of September 1846, 
plaintiff, repudiates defendant’s lakhiraj title, ^and^ if it were correct, 
he adds, th^ his taidads would have been produced. Byekuntpoor 
and Bhogwanpoor are two mouzahs in the possession of Gunga- 
narain, and besides them he has a right to the land in dispute as his 
in virtue of his byenamah. Byekuntpoor is a “ bechoppur” mouzah, 
and though it may not be entered in the shoomaree papers, his 
right to it cannot he forfeited. 

In his second jowaub-ool-jowaub, filed on the 29th of March 1847, 
plaintiff explains the boundaries and replies to Muggun and Eashen, 
defendants. 

In his third jowaub-ool-Jowaub, filed on the 13th May 1847, he 
urges that there is no lakhiraj, and that defendants are not in pos- 
session as such, that there are two mouzahs called Byekuntpoor in 
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liis byenamah, one is Khord and the other Byekuntpoor only, and 
Gunganarain’s land pertains to Khord or Chootoo Byekuntpoor. 

The suit proceeded. The deputy collector replied that mouzah 
Byekuntpoor was a " najaiz,” invalid lakhiraj. The C^ndah ameen 
was deputed on the 1st September 1847, to institute enquiries, and 
filed his pa]^>ers on the 3rd April 1848. The original decennial 
settlement papers were called for, and after examination copies of 
two years’ accounts of 1 197 and 1202 B. S., were kept. The Burdwan 
Rajali was called upon to explain whether the disputed land bad been 
included in his settlement with Government, to which he replied that 
Khord Byekuntpoor and Byekuntpoor had been settled with the 
the former zemindar, but tendered no proofs. Plaintiff was called 
upon to show that.lifj had ever received rents from tho land at issue, 
which he failed to efo. , Various documents were filed on both sides, 
a further reference was made to the deputy collector to enquire 
whether Government had claim to defendant’s lakhiraj mouzah 
Byekuntpoor, which was replied to on tlie 9th of September 1848, 
and, after carefully going through tho case, the principal sudder 
ameen recorded fiis opinion. He observes that plaintiff, in his plaint, 
sued for possession of Byekuntpoor, stating, in his third jowaub-ool- 
jowaub, dated 13th May 1847, that khord Byekuntpoor was settled 
with Gunganarain Mojoomdar; but in his supplemental plaint, filed 
on the 3rd of August 1847, he wished his original plaint to bo cor- 
rected, and the mouzah to be written khord Byekuntpoor instead of 
Byekuntpoor only : this he considered very extraordinary, as plaintiff* 
wished his plaint to be corrected in direct opposition to what he had 
stated, in regard to khord or chootoo Byekuntpoor having been alrear 
dy settled with Gunganarain, and the court could not accept it. 
Secondly, by a cray of. a roobukaree, dated the 30j:h of August 1 847, 
it appeared that Gopal Jushee’s invdid lakhiraj tenure called Bye- 
kuntpoor, in tho possession of Moorooleedbur Biswas, had been mea- 
sured in case No. 18, yielding an area of beegahs 129-14-5- 2 ; 
that this was done at the instigation of one Muddoosoodhun Ghucker- 
butty, malik of Muddunmohunpoor ; an opinioA had been submitted 
to try the validity of the tenure, but nobody had ever laid claim to it 
as khord Byckunfpoof. Thirdly, plaintiff having admitted, in lus 
third jowaub-ool-jowaub, that Gunganarain was in possession of khord 
Byekuntpoor, the court called for the quinquennial papers of 1202 
B. S.; but there is no mention in them of A Aord Byekuntpoor, and the 
the court cannot believe tho Rajah of Burdwan’s statement that the 
word “ khord” must have been inadvertently omitted, nor can it now 
be rectified, especially as by the fysalah of the sudder ameen of 
zillah jungle mehals, dated the 28th May 1831, No. 1605, filed by 
defendant, it is clear that even then the land in dispute was only called 
Byekuntpoor. The plaintiff’s claim therefore for possession of the 
disputed land as hliord Byekuntpoor, through the .medium of 
a corrected supplemental plaint, is opposed to the quinquennial 
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papers of 1202 B. S., the recorded decree of the courts and the local 
investigations of the revenue, authorities, and he cannot believe it or 
the ameen’s report in favor of plaintifi‘’s right to the land as Khord 
Byekuutpoo^ (against whom too petitions have been presented,) he 
consec^uently dismisses plaintiffs case, with costs. 

Plaintiff appeals, urging tliat his case should not have been dis- 
missed, as he has proved that Khord Byekuntpoor was included in 
the original decennial settlement; secondly, that lot Knmulpoor 
turuf Lodnah, pergunnah Bishenpoor, appertaining to hoodda Moora- 
kutta belongs to the same zemindar, and in the byenamali of putnec 
Kumulpoor the zemindar settled two monzahs by name Byekunt- 
poor, including thereby Byekuntpoor and Khord Byekuntpoor, and 
he has not confounded the boundaries in his plaj^t. Again, Mooroo- 
leedhur Biswas, defendant, did not deny thaf mbiizah Byekuntpoor 
w'as settled by him witli Gnnganarain. His, plaintiff’s, jowaub-ool- 
jowaub, dated the 13th of May 1847, is correct, and the words “ nohoy” 
were omitted after the name of Gnnganarain, by adding which there 
would' bo no mistake, and this omission too is clear by looking at 
the latter part of the jowaub-ool-jowaub, and furtRer the plaint was 
correefed by the order of the court; thirdly, the fysalah of 1831, 
No. 1605, and the deputy collector’s proceedings, cannot affect him, 
appellant, and no enquiries were made relative to the mouzah being 
inal or lakbiraj, and it was measured after this suit had been in- 
stituted; fourthly. Government have not yet claimed the 129 
beegahs ; the case No. 81 is only miscellaneous one, and orders have 
been only issued to enquire whether the disputed mouzah was or 
was not included in the decennial settlement, and if it should be 
proved that it was included then there would be no demand on the 
part of Government ; fiftlily, defendants have not filed any proofs 
in support of their lakhiraj title; sixthly, the ameen, who was 
deputed by the court, has reported that the disputed mouzah is his 
mal mouzah, and the papers and documents filed by him, appellant, 
amply show that collections were made therefrom during the period 
of the former talodkdars; seventhly, the llajah of Burdwan has 
replied that Byekuntpoor and Khord Byekuntpoor were both 
included in the decennial settlement, and both* pertain to lot Kumul- 
poor, and though the word " kliord” was omitted in the papers of 
1202 B. S., still it ill written in previous years’ papers ; and finally, all 
lands and mouzahs, which are so entered in the zemindar’s permanent 
settlement, be they more or less than 100 beegahs, cannot be inter- 
fered with by Goveniment, and though the ameen’s report was 
objected to by defendants, no opinion quashing it has been recorded 
by the court 

The appeal was admitted by my predecessor on the 18th April 
1849, and on the same date copies of various documents and accounts 
were filed by appellant, to show that the previous talookdars held 
possession and realized revenue from the disputed land. 
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Moorooleedhur Biswas^ defendant, respondent, replies that it was 
not necessary to decide whether the disputed land was lakhiraj or 
not. Plaintiff was bound to prove that it was his mal, and that he 
had received rents therefrom, which he was unable to do either in 
the Oundah moonsiffs court, or before the principal sudder am^sen. 
His further proofs ought not now to be received, and he relies on 
the several documents he has filed, &c. 

The case was argued on the 15th instant, and resumed this day, 
when copies of various documents filed by appellant were inspected, 
and among them a copy of a fysalah of the Sudder Dewanny 
Adawlut, dated the 26th January 1846, (as a precedent,) connected 
with case No. 23 of 1845, Gosain Doss versus Golaum Muheeood- 
deen and another. 

* Judgment. 

Taking into consideration the errors of omission and commission^ 
which are apparent on the part of plaintiff, it is extremely difficult 
to say whether ,he claims the disputed land as Byekuntpoor or 
Kliord Byekuntpoor. By looking at the bycnamah, I find on^ Bye- 
kuntpoor bracketted with four other mouzahs appertaining to nij 
turruf, including Gungadhurpore and others ; again, underneath and 
quite distinct are several tuffahushee” mouzahs, and among them 
one called khord’^ Byekuntpoor, nij turruf Lukkunpoor and 
others, both appertaining to lot Kumulpoor. Had plaintiffs case 
been straightforward, he could and should have filed his plaint, 
clearly stating to which of the Byekuntpoors he laid claim, and 
afterwards had there been any clerical error, the omission might 
easily have been rectified as the Khord Byekuntpoor mouzah is 
quite a distinct class of mouzahs from the other Byekuntpoor. A 
reference to the roobakarees of the principal sudder ameen, dated 
the 1st and 14th of September 1847, shows that the omission'^of the 
words “ noho,” after the word Gunganarain in the third jowaub-ool- 
jowaub, dated the 13th of May 1847, was not discovered or thought 
of until the court requested plaintiff'^s vakeels to explain the dis- 
crepancy, which "vyas jipparent in the corrected plaint of the 3rtl 
August 1847, when compared with plaintiff’^s jowaub-ool-jowaub of 
the 13th of May previous. This omission on the one hand, and 
the subsequent correction of the plaint on the other, without any 
allusion to it, makes the case very suspicious ; and the wording of 
the latter portion of the jowaub-ool-jowaub will hardly bear out the 
construction, which has been put upon it by plaintiff* in his appeal. 

I consider, therefore, that the real mouzah might have been at once 
jnade known, had plaintiff been clear and explicit, instead of his 
having taken advantage of the replies of the several defendants, 
and f think he should suffer for the consequences. Had the 
mouzah been as he wishes it, Khord Byekuntpoor, he should have 
called it a tuffaliushee” mouzah, which ^yould have at once settled 
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tlic matter. Again, although both mouzahs are entered in the 
papers of 1 1 96 and 1 1 97 B. S., still they are omitted in the quinquen- 
nial papers of 1202 B. S., nobody on the part of the talookdar, 
putneedar, ever claimed the disputed land as KKdrd Byehuntpoor, 
cither in the civil courts or before the revenue authorities, when 
cases were pending before them. Khord Byekuntpoor is not entered 
in the “ shoomaree” papers of 1230 B. S., but Byekuntpoor Bhug- 
wanpoor only, and although plaintiff endeavoured to get possession 
of the lands, and, by force and against Moorooleedhur Biswas de- 
fendant’s will, took from him a kuhooleut, the land was not even 
then called Khord Byekuntpoor. 1 maintain, then, that plaintiff 
has never been in possession of the land in dispute, and that it 
docs not belong to his malgoozaree talook. Axu^ as I can find no 
sufficient reason for disturbing the decree of the lower court, 
1 hereby confinn it, and dismiss the appeal : costs throughout to fall 
upon appellants. 


The 18x 11 Arnii. 1850. • 

Suit No. 5 of 1849. 

Appeal from the decition of Baboo Chunder Seekur Chowdhry, Principal 
Sudder Ameen of West Burdwan, dated 2 nd March 1849. 

Gunganaraiu Roy, Plaintiff, 

V rsus 

Bishumbhur Bedyabhoosun and others. Defendants. 

Syud Koorbawn Ally, Oozurdar. 

Suit to obtain possession of beegahs 125, with bunds, &c., in part 
of beegahs 1,751 of jungle, in muuzuh Endkatah, the purchased 
mouzah of plaintiff, with value of rice, &c., for the year 1252 B. S., 
laid at rupees 4,7 14-9, by the reversal of an order issued under Act 
IV. 1840. 

Plaintiff states that ho purchased, by a kuballa, dated 11th Pous 
1239 B. S., for the sum of rupees 729, from Musst Anund Cooma- 
rce, the entire lakhiraj mouzah by name Endkatah : a small portion 
of the estate was cultivated, but he raised bunds, cut the jungle, and 
extended the cultivation. During the year 1252 B. S. plaintiff 
cultivated nn jote 125 beegahs, with rice, &c., and Bishumbhur, the 
principal demndant, dispossessed him therefrom vi et armis. Before 
the magistrate the aggressors were punished, and he, plaintiff, was 
made to sue defendant for ])ossession under Act IV. 1840, by 
suit No. 88. To this suit Bishumbhur, defendant, replied, and as it 
appeared that he was in possession of the land as burmottur, and 
that Koorban Ally held 12 beegahs as peerottur, the joint magis- 
trate dismissed the case, and the session judge confirmed the order ; 
before the criminal courts it was stated by Bishumbhur that he, 
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plaintiff, had received from Musst. Anund Coomaree an ekrar- 
namah to the effect that 137 becgahs of land, held as lakhiraj by 
Bishnmbhur and Koorban, had been excluded from his kuballa, 
and a copy of the said ekrar was filed by Bishumbhur, but he, 
plaintiff, denies ever having received, or registered in the office of 
the register of deeds, any such ekrar, and says it must have been done 
fraudulently by the mooktear of the deceased seller and the registry 
omlah : he knows nothing of Hurrypershaud Roy, mooktear, and 
he never authorized him to receive or settle about any money in 
any Regulation V. 1812 case. The alleged danputtro sun- 
nud has never been acknowledged, it is a forgery: the measurement 
papers and the boundaries specified therein do not tally with the 
alleged sunnud andvckrar ; and though the lakhir^^' may have been 
resumed, it is still pending in appeal Plaintiff therefore sues for pos- 
session, &C. 

Bishumbhur, defendant, replies that tlie disputed land, beegahs 
125, jungle, &c., laid claim to by plaintiff, is his lakhiraj, obtained 
from Gopcemohun, husband of Anund Coomaree ; that he cultivated 
it at great expense, raising bunds, &c. ; that the joint magistrate 
went to the spot and decided the Act IV. case in his favor ; that he 
was no party to the kuballa, or deed of sale ; and whether his and 
Kurban Ally’s lakhiraj be deducted therein of not, cannot affect his 
possession, which is supported by the ekrar which was received by 
plaintiff' from Anund Coomaree : he adds that the kuballa and okrar- 
namah were registered on one and the same day simultaneously in 
the register of deed’s office : that mention of this ekrar was made in 
a Regulation V. 1812 suit, in a petition, dated the 7th of Aughun 
1247, in which Pauchoo Roy was concerned, as well as in Hurry- 
persbaud Roy mooktear’s petition filed in court .He files copies of 
these documents, says they were not prepared in collusion with any 
body, and Hurrypershaud was still Guiiganai’ain’s mookteait He 
can prove his possession all along, and since the resumption of the 
lakhiraj tenure it has been settled with him, and whether his sun- 
nud was registered or not cannot avail plaintiff, Ac. 

Shunkursun Chuckerbutty, defendant, replies in support of defen^ 
dant, and in addition sdys that he cultivated the land in 1252 B. S., 
on behalf of Bishumbhur; plaintiff* plundered and carried oft' ,the 
crops, and he purposes bringing an action against him. 

Two jowaub-ool-jowaubs are filed by plaintiff, denyingtlie plunder- 
ing, and urging that the crops belonged to him, plaintiff, &c. 

Koorban Ally, oozurdar, petitions that Anund Coomaree gave him, 
by a sunnud, dated the 15tli Assin 1259 B. S., beegahs 12 of land 
as peerottur, and plaintiff cultivates the said parcel as his ryot, but 
has never alluded to it 

No other parties appeared. 

The principal sudocr ameen seems to have taken an immensity 
of trouble in sifting this case. He examined the registry omlah and 
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the registers, instituted various enquiries, and then delivered his 
judgment He says he found that one mooktear and one witness 
registered on one and the same day, at one and the same place, con- 
secutively, both kuballa and the ekramamah, which have been re- 
ferred to ; and he cannot doubt but that they were hon& fide docu- 
ments ; he does not believe there was any fraud or collusion in the 
office of the register of deeds. The joint magistrate too also exa- 
mined the two deeds, and, finding them to be genuine, he dismissed 
Gunganarain’s case, which had been institutea under Act No. IV. 
1840. The court considers that plaintiff did receive the ekrama- 
mah, and, in doing so, his object was to protect himself against other 
claimants coming forward to claim land in excess of the quantity, bee- 
gahs 137, which the seller, Musst. Anund Coomaree, had granted 
away as lakhiraj. By the resumption court’s fysalah. No. 7 6, dated the 
20th of Januai'y 1848, it appears that from dags No. 85 up to 107, 
including jungle, the area has turned out beegahs 1 1 9-4-7, and it is 
not only in the possession of Bishumbhnr Biclyabhoosun, defendant, 
and hij, defendant’s, under-tenants, but the tenure has been settled 
with ^ishumbhur as the occupant^ and Government has received 
revenue therefrom since 1849, which Government would never have 
taken had he, defendant, not been in possession. By the ameen’s 
map, &c., by the evidence of witnesses, as well as by the proofs 
which have been tendered by defendants, it is clear that defendant, 
long before plaintiff’s purchase, did go to a heavy expense and clear 
away beegahs 34-15 of land, in part of his grant of beegahs 125 
jungle and puteet, and though plaintiff’s witnesses may depose to the 
contrary, he cannot believe them, and their evidence is opposed to 
the record, because plaintiff sues for 60 beegahs, whereas by the 
ameen’s papers only 34 beegahs are found to be in a state of culti- 
vation. The difference plaintiff was unable to point out, and had he 
cultivftted it, the land sureljr would have been forthcoming. Again, 
had Hurrypershaud, plaintiff’s mooktear, played tricks and taken 
away money, or settled about it without his, plaintiff’s, authority, 
plaintiff would have discharged him, whereas he is still in his em- 
ploy : for the above reason the principal sadder ameen sees no ne- 
cessity for interfering with the order issued hy tlie joint magistrate 
under Act IV. ,1840, and confirmed in appeal by the session 
judge, and although defendants are not clear as regards the case 
No. 22, which was instituted in the moonsifi'’s court, still it cannot 
affect them. Further, by looking at the special commissioner’s roo- 
bakaree, dated the 17th of June 1847,in which plaintiff was appellant, 
it appears that the entire lakhiraj comprising 4,000 beegahs, has 
been resumed, and with it, of course, defendant Bishumbhur’s tenure 
of 125 beegahs, who was a claimant; but this resumption has not 
affected defendant’s rights to the land as held by him. The fysalah 
No. 140, dated 30th September 1842, of the late principal sndder 
ameen of this zillah, is, moreover, of no avail, and it is preposterous 



ZlliLAH WJiST BUKPWAK. 


107 


in the amoen having given in a kyfeut in favor of plaintiff, as it is 
so thoroughly opposed to the real state of the case. The principal 
sudder ameen, therefore, dismisses plaintiff’s case, with costs. 

Gunganarain, plaintiff, appeals. He does not advance any thing 
which has not been already noticed ; he relies on the fact of the 
land at issue and claimed by defendant as his lakhiraj, not having 
been entered in his kuballa; he declares the ekrar to be false, 
and though Government may have settled the land with defendant, 
and tlie uncovenanted deputy collector have instituted proceedings 
regarding it, his rights cannot be affected thereby, he points out 
again that defendant kept back all mention of the case No. 22, which 
he brought for revenue against plaintiff, and afterwards withdrew, 
saying that it was compromised,. &c., and argues that, as the entire 
lakhiraj was purchased by him, he is entitled to all land included 
within his boundaries. 

Bishumbhur Bidyabhoosun defendant (respondent) appeared 
without notice. 

This suit was argued on the 16th and concluded this day. 

Judgment. 

This case rests on the validity or otherwise of an ekramamah, 
which was executed by Musst Anund Coomaree on behalf of Gujti- 
ganarain, plaintiff, whereby beegahs 137, including Bishumbhur 
defendant’s lakhiraj and Koorban Ally oozurdar’s pecrottur were to 
be excluded from the kuballa agreeably to which she, Musst. 
Anund Coomaree, had sold the l^hiraj estate, called Endkatah, 
and these lands were not to bo interfered with by the purchaser, 
Gunganarain, plaintiff, appellant This said ekramamah was re- 
gistered at the same time and place, and by the same parties, before 
the acting judge of the Jungle Mehals on the T29th of December 
1832, as the kuballa, or deed of sale, and it is out of the question to 
suppose that it was a forgery, or that Gunganarain, the purchaser by 
the kuballa, was ignorant of the ekramamah. The several enqui- 
ries which have been made into the matter, and tlie pains the prin- 
cipal sudder ameen evidently took to ascertain whetlier the ekrar 
was genuine or not, lead me to suppose that the document was hoiiA 
fide executed. And as plaintiff sued for possession, saying that 60 
beegahs of land were in cultivation, and it has been clearly establish- 
ed that only 34 were in that state, I do not believe any thing which 
has been advanced by him ; and he has, in my opinion, fraudulently 
brought this action, hoping to carry it by charging the omlah of the 
register of deeds with collusion. The decree of the principal sud- 
der ameen is in every way correct, and I hereby confirm it, rejecting 
the appeal. 
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The IPxn Afeil 1850. 

Suit No. 254 of 1848. . 

Jppeal from, the deeuion of Moulvee Ahdool Aeeee, Moonaiff of Oundah, 
dated 24th May 1848. 

Dusrut Kurr, (Plaintiff,) Appellant, 
vernu 

Nubbin Chund Groshain, Defendant. 

Suit to recover the sum of rupees 20, phs annas 15 interest; 
total rupees 20-15, which, plaintiff states, defendant borrowed from 
him on the 11th of Assin 1254 6. S., to enable him to pay to 
Government some revenue which was due by him : defendant gave 
no bond, but promised to repay him in the course of a few days. 
Not having discharged the loan, plaintiff sues For it. 

Defendant repudiates the loan, says it is unusual to borrow money 
without a bond. There was a dispute between him and plaintiff, 
and pl^ntiff has brought this action and another. No. 7, for rupees 
251-14 iigainst him. The resumed lakhiraj mehal, for which plain- 
tiff states he advanced him cash, is held by many sharers, and there 
was no necessity for him, defendant, to pay the revenue alone. 

In his jowaub-ool-jowaub, plaintiff explains that the estate has 
been divided among the sharers : that the revenue was paid in se- 
parately by them for the kist of Assar : that he, plaintiff j is the maha- 
jun of the sharers, and, as defendant fell in arrears for the kist of 
Assin, he advanced him the monejr. 

A further petition was given in by plaintiff on the 22nd May 
1848. 

The moonsiff, disbelieving the evidence of plaintiff’s witnesses and 
commenting on the contradictions which arc apparent, dismisses 
plaintiff's case, stating that, as his case was not proved, he had re- 
turned ^hejnmma-khurch accounts, and it was necessary to summon 
plaintiff’s other witnesses which he had named, as they were not en- 
tered in his issumnuveesy. 

The appeal is made by plaintiff, who urges that, though there may 
be slight discrepancies in the evidence, the m^in point, the loan, has 
been proved ; and had the respectable witnesses he had mentioned, 
been summoned, his case would have been fully proved, &c. 

Judgment. 

This case having been decided on a close holiday, the 24th of 
May 1848, the decree is illegal. I consequently decree the appeal, 
and remand the case for trial de novo, to the moonsiff. 

Value of the stampt paper to be refunded in the usual way. 
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The SOth'^Apbil 1850. 

Appeal No. 6 of 1849. 

Appeal from the decision of Baboo Chunder Seekur Chowdhry, Principal 
Sudder Ameen of West Burdwan, dated 22nd June 1848. 

Mnsst. Khema Dabya, Paaper, FlaintifT, 
versus 

Musst Bhowany Dabya, Defendant 

Suit for possession of bee^ahs 12-19-6 of lakhiraj rice land, with 
house and ground attached, situated in mouzah Sulkaoe Hurrynug- 
gur, laid at rupees 1,407-8, with wassilat from 1245 to 1252 B. S. 

It appears that there were originally four brothers, who held 
various mouroosee property, lakhiraj, &c., which they divided 
equally among themselves. At the period of this division Nubbeen 
Mohun Gangoolce, the deceased husband of plaintiff, was one of the 
parties to the division ; as his father was then dead, he obtained lus 4 
annas share, and continued in possession up to 1226 B. S. When he 
died, she, plaintiff, and Musst Bhowanny, her mother-in-law, suqceed- 
ed to the property of Nubbeen, and, having been in possession there- 
of, were ousted by defendants, whereupon the two jointly sued tliem 
as paupers in suit No. 2428. A compromise was effected, beegahs 
7-10 were allotted to the mother of the four original sharers, and 
beegahs 12-1 9-5, with a house facing to the north and adjoining 
.r T. T. , were, agreeably to the kubool-jowanb, 

datefs illSlef”® **** which had been filed, decreed by the sudder 
ameen of Burdwan on the 9th of Jyte 1242 
B. S., in favor of the two women, plaintiff and her mother-in-law. 
Plaintiff states she was put in possession, but in the month of Assar 
1245 B. S., she was ousted by defendants, and although suit 
No. 2428 was brought jointly by her mother-in-law, she, us the 
legal heir of her deceased husband Nubbeen, sues solely for her 
share, and claims re-possession of the land decreed to her by suit 
No. 2428, &C. ’ 

Musst. Bhowanny defendant, plaintiff’s mother-in-law, replied tlit^t 
the decree issued in suit No. 2428 was given jointly in tavor of the 
two plaintiffs, viz. herself and her daughter-in-law^ the present plain- 
tiff ; they were put in possession accordingly, after which Itishen 
Mohun Gangoolee, one of the defendants, received possession of 
plaintiff’s recognized share: defendant states that she is in occupancy 
of her own 8 annas share, and plaintiff has no right to it. 

Kishen Mohun Gangoolee, defendant, replies by admitting every 
thing up to the issue m the decree No. 2428, but states that plain- 
tiff, on various occasions, borrowed money from him, and, having 
become heavily involved to him, he brought an action against her. 
No. 143, and, obtaining a decree, took out execution No. 132, and 
having attached plaintiff’s share, beegahs 6-5-0^, caused it to be 
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sold: he, defendant, becoming the* purchaser at .rupees 35-12, he 
obtained possession, and holds it since 1251 B. S. He adds, Bho- 
wany is in possession of her own share, the del^ndant holds no other 
land of plaintiff. 

In her jowaub-ool-jowaub, plaintiff denies ever having borrowed 
any thing from Kisben Mohun Gangoolee, defendant, pleads total 
ignorance of the fact of the action having been brought against her, 
a decree having been given, execution taken out, and her share hav- 
ing been attached and sold. She is on bad terms witli Eishen Mo- 
hun. Musst Bhowany has leagued witli him, and as she is entitled 
to her deceased husband’s property, she sues for it. 

None of the odier defendants reply. 

Having heard witnesses on both sides, the principal sudder ameen 
referred to fysalah No. 2428, found that the .decree was given joint- 
ly in favor of plaintiff and her mother-in-law, Musst. Bhowany, for 
possession of beegahs 12-19-5, and again by reading the two fysalahs. 
Nos. 143 and 132, as well as the certificate of sale, which was ten- 
dered by Eishen Mohun defendant, he discovered that plaintiff’s 
rights^ in the decreed land had been actually sold ’and transferred to 
Eishen Mohun defendant. Hence he was of opinion, particularly as 
Musst. Bhowany was in possession of her share according to the 
decree she had obtained jointly with plaintiff, that plaintiff could 
not now bring this action ahne to succeed as sole heir to her hus- 
band’s property. With respect to plaintiff’ having been dispossessed 
by defendant, the court observes that one witness says he heard of it 
some ten years ago, while another knows nothing about it, but only 
of a squabble between the parties and others. 

Again, plaintiff now sues for possession on one bcegah of bnstee 
land, whereas by suit No. 2428, only 5 cottahs were decreed to her, 
and the court should have added the present action is for possession 
of a Inmse facing the south instead of the north agreeably to the 
said decree. However, under all the circumstances, he thinks that 
repossession should be given to plaintiff of her 5 cottahs bustee land, 
as well as of the hdiise agreeably to decree No. 2428, and he de- 
q^'ees accordingly; and, in consideration of plaintiff being a pauper 
and an old i^oinan, and costs cannot be recovered !from her, the court 
remits them as well as the costs of Musst. Bhowany and others. 

Two parties too were fined for contempt in 50 rupees each, and 
the order is added to the decree instead of having been separately 
recorded. 

Plaintiff appeals, maintaining that she is entitled by the shasters 
to the 4 annas share, which fell to her deceased husband’s lot at the 
period of the division of tlie mouroosee property, and which, on his 
death, became hev’s solely and entirely as the only legal heir. She 
adds that her dispossession has been proved by two witnesses, while 
two witnesses who did not appear have been fined ; and had they 
appeared and a local enquiry Ijecn instituted, her case would have 
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been fully established. She objects t6 the decree in her favor being 
only for 5 cottahs and the house, and says she demands the whole. ' 

The appeal was admitted by my predecessor on the 14th of April 
1849, and plaintiff is evidently a pauper. 

The case was argued yesterday and concluded to-day. 

Judgment. 

The real point for decision is whether plaintiff, as the heir of her 
deceased husband, can, according to the shasters, claim the whole of 
the property left by him on bis death to the exclusion of her 
motheivin-law, Musst Bhowany, who cannot be considered in the 
light of a legal heir. I maintain that as plaintiff brought an action 
jointly with ner mother-in-law, which led to a compromise among 
all the sharers, ending in a decree being given by the sudder ameen 
of Burdwan, No. 2428, dated the 9th of Jyte 1242 B. S., in favor of 
both parties, that she, plaintiff, has forfeited all cl ai m under the 
Hindoo law, by setting aside that decree, to sue for the entire shai'e 
alone. By this decree, plaintiff and her mother-in-law were put in 
possession of their respective shares, and the mother-in-law still 
retains her’s, while plaintiff has been sold out of her’s by a re^ar 
decree of court, and cannot now recover it I agree, therefore, so 
far with the lower court ; but I see no reason why plaintiff should bo 
put in re-possession of the 5 cottahs of bustee land, or of the house 
at issue : her witnesses do not prove that she has been ever ousted, 
and they know nothing of the matter. I therefore must amend 
this portion of the decree. Ordered, therefore, that the appeal of 
plaintiff and her suit be dismissed, and the principal sudder ameen’s 
decision be amended as above. Costs throughout to fall upon 
plaintiffj appellant , 

The 24th April 1850. « 

Appeal No. 3 of 1849. 

Appeal from the decition of Baboo Chunder Seekur Q^iodhry, Principal 
Sudder Ameen of Weet Burdwan, dated \%th May 1847. 

Badhan^th Dey, a “pauper. Plaintiff, • 
vereue 

Bulram Patur and others. Defendants. 

Suit for possession of certain lands, with wassilat from 1241 to 
1246 B. S., laid at rupees 564. 

Plaintiff states that his father, Fershand Dey, held the resumed 
lakhiraj land of Ulluck Patur, estimated at beegahs 37-10, at an 
annual jumma of rupees 30. The former talookdar, Surroop Syenee, 
deceased, brought an action for the Jummye rights as belonging to 
Kumul Patur and others; his father laid claim to the land, but, as 
Kumul Patur confessed judgment, his claim was not gone into. His 
father Pershaud appealed, and obtained a decree in the principal 

13 
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sutlfler amcen’s court at Bnrdwan, with possession. After this de- 
fendants ousted bia father; the talookdar sued for his revenue; Per- 
sia nd objected to pay as he was not in possession; but be was over- 
ruled, and a decree given in the talookdar’s favor, plaintifPs father 
being told to sue the parties who had dispossessed him. His father 
then petitioned as a pauper and died. He being his heir sues for 
possession with wassilat and interest from 1241 to 1246 B. S., after 
this,it is alleged, the talookdar took out execution of his decree against 
Pei'shaud, plaintiff’s father, and, having attached the land, caused his 
jummye rights to be sold, and defendants are in possession, &c. 

On 8 th June 1846, plaintiff gave in a supplemental petition to Ae 
effect that he had two brothers, one of whom had died unmarried 
and the other was a minor, under his care and protection, together 
with their old mother: he at the same time makes Heerachand 
Banerjea, talookdar of mouzah Usunbunnee Bindrabunpoor, a de- 
fendant. 

Rapunohun Patur, defendant, replies that he was in possession of 
hoodaiAssunbunnee as the durputneedar, by a mortgage, and, dur- 
ing the time he was in possession, plaintiff’s father, Pershaud Dey, 
did not pay up his rent for the years 1242 and 1243 B. S., on which 
his crops were attached under Regulation V. 1812. Plaintiff’s father 
sued for the reversal of the attaclunent by suits Nos. 464 and 258, 
and obtained decrees. On appeal, the disputed land was decreed in 
his, defendant’s, favor, the attachment was upheld, and, in carrying 
out execution, a portion of the demand was recovered, and a heavy 
balance is still due. In 1247 B. S. his (defendant’s) durputnee was 
sold to Heerachand Banerjea, and it is alleged that plaintiff has 
joined with Bulram Patur, his (defendant’s) enemy, and has brought 
this action to avoid payment of his father’s debts, &c. 

Sreesteedhur and Gooroochum Chatterjee reply that they have 
not dispossessed plaintiff. They say that two parcels of the disputed 
land were madeover to them, defendants, on the 25th Plialgoon 1239 
B. S., by Bulram ^atur, to cultivate as bhagjote. During the years 
1240 and 1241 B. S., they cultivated it, and divided the produce ; 

• Bulram receiving his share in virtue of his alleged jummye right. 
From 1242 B. S., the disputed land remaiiided in the possession of 
Bulram Patur apd his under-tenants, as is apparent from Bulram 
Patur’s admission in plaintiff’s father’s suit, No. 258, as well as in 
another case : they refer to the execution decree case in which the 
land was sold, and purchased by Kumul Syenee, See. 

Bulram Patur replies that he knows nothing of plaintiff’s case, he 
has connived with tne other defendants and brought it, he was for- 
merly an under-tenant of plaintiff’s father for a short time, and an ex- 
change of some land was effected, but he has not Repossessed 
plaintiff. 

Lochun and two others petitioned, but, being after time, they were 
not admitted to reply. 
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Plaintiff, in his jowaub-ool-jowaub and supplemental reply, sajs, he 
is the heir and only party who ought to bring this action, as the other 
heirs are dependant upon him; that his father sued as a pauper, and, 
as no land can be sold while his suit is pending, there was no neces- 
sity for him to apply for the reversal of the sale ; he denies that there 
ever was any exchange of land between Bulrain Patur and his father, 
Pershaud Dey. He urges that it is clear from the reply of the two 
defendants, Sreesteedhur and Gooroochum, that they nave dispossess- 
ed him, as they applied to their talookdar for a dakhil-kharij, and 
he adds that all the defendants have leagued against him. 

The principal sudder ameen inspected the pauper nuthee No. 28, 
and having heard witnesses on both sides, he called upon Bulram 
Patur to prove his under-tenancy, and that land had been exchanged 
as stated, but he failed yo do so. And, as he considered plaintiff was 
entitled to tusuruffaut, he has made Bulram Patur, defendant, 
the principal, responsible for it, particularly as it appeared that he 
was at the time in possession directly by him, or indirectly by his 
under-tenants ; again, although plaintiff’s several witnessess state 
that Bulram, Raihmohun and others, defendants, dispossessed him, 
the court cannot believe them, and their evidence is opposed lo suit 
No. 488, dated 17th September 1839, nor can Sreesteedhur and 
Oooroochurn Chatterjee be answerable for the tusuruffaut, as they 
were simply the bhagjotedars of Bulrain Patur, the principal. 
With respect to the wassilat, the court could not credit the testi- 
mony of plaintiff’s witnesses, as they exaggerated the amount, and 
made it in excess of that specified in fysalah, dated the 18th of 
September 1841, and as a local enquiry was then instituted into the 
matter of tusuruffaut, and the amount was fixed at only rupees 
396 pills, interest rupees 168 ; total rupees 564, aod the former prin- 
cipal sudder ameen permitted plaintiff to sue only for that sum by 
a decision, dated the 3rd of February 1845, the court did no4 think 
he was entitled to more now for the years 1241 to 1246 B. S. The 
court further thought that plaintiff was correct in suing alone, and 
defendant’s objection to his doing so was invalid ; and it remarked 
that by examining copy of a deposition of Bulram Patur, which 
was taken in suit No. 258, it was clear that he, Bulram, Had admitted 
that he was in occupancy of Pershaud, plaintiff’s father’s land, the 
revenue of which he had ^vided with him, whereas he now states 
that some land was exchanged, which is evidently false. Further, by 
the nuthee it is established that plaintiff ’s father, Pershaud, after he 
obtained his decree, was put in possession and then was dispossessed, 
while Bulram Patur continued in occupancy during the two years 
1242 and 1243 B. S., and as, in execution of the decrees for arrears 
of rent, whibh was obtained by Kumul Syenee against Pershaud Dey, 
he, Pershaud, plaintiffs father, was sold out, and his rights li^sed to 
the purchaser, the court could not grant possession, buf only tusuruf- 
faut. A decree was therefore given for rupees 564, with costs against 
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Bnlram^ with interest up to date of payment. Government to de- 
duct its expenses from the decree on realis^ation^ and the other 
defendants’ costs to fall upon plaintiff. 

In the original plaint filed by the plaintiff as a pauper, he 
sued for rupees 1,343 ; but this was ordered to be reduced to rupees 
564, agreeably to the principal sudder ameen’s fysalah, dated 3rd 
February 1845, No. 28, and agreeably thereto, on the 8th April 
1845, he filed a corrected plaint, which was made over to the sudder 
ameen, and on the abolition of his office to the principal sudder 
ameen on the 5th of March 1 846. Radhanath appeals as a pauper, 
and he was permitted to do so by my predecessor on the 3rd of 
February 1848. He urges that he has proved his dispossession by 
witnesses ; that all the defendants should have been cast, and not 
Bulram Patur, and that the costs of the defeijdants, who have been 
excluded from the decree, should not have been thrown upon him. 

This case was argued on the 19th instant, and concluded to-day. 

Judgment. 

The decision of the principal sudder ameen I consider to be cor- 
rect And as the defendants, who have been absolved thereby, were 
no parties to the alleged dispossession, or to receiving the produce of 
the lands, they cannot be made responsible with Bulram Patur, who 
was the principal throughout, and ii;i possession, nor can they be 
charged with their own costs, or be jointly cast with Bulram ratur 
in the said decree. Plaintifl’s father, Pershaud Dey, having been 
sold out of all his rights in virtue of a decree of the civil court, 
plaintiff cannot have possession granted to him until the said decree 
be reversed; and, as plaintiff has had ample tusuruffaut decreed 
to him, I think he should be content Ordered, therefore, that the 
appeal be dismsssSd, and the decree of the principal sudder ameen 
uphel(^ Costs to fall upon appellants. 
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Present: A. SCONCE, Esq., Oeeiciating Jud^e. 


The 3rd April 1850. 

No. 506 of 1847. 

Appeal from a decree of Moulvee Syed Ahmud^ Additional Moomiffof 
Deeang^ dated Zrd August 1847 . 

Dabce Dass Sen and Qoluk Chunder Sen, (Plaintiffs,) Appellants, 

versfus 

Mohun Lall Sookul and others, (Defendants,) Respondents. 

The facts at issue in this suit were amply considered by me when, 
on the 16th November last, I disposed of the appeal No. 56 of. 1845. 

On the 10th January 1846, the plaintiffs seem to have instituted 
this action to justify themselves against the lig-bility, which Mohun 
Lall Sookul souglit to impose on them, regarding certain lands in 
mouzah Hoolayn, namely, daghs 1277, 1417, 1971, 2007, 2185, and 
1549, as represented in the last measurement of the collector: 
these plaintiffs declaring that the land belonged to turuf Ramkish* 
war Sen, while Mohun Lall Sookul maintained that it belonged to 
turuf Shumboo Canoongoe. I have already fully stated the reasons 
that led me to consider that Mohun Lall Sookul had failed to prove 
his plea regarding the ffrst five daghs, and that Dabee Dass Sen had 
shown the land expressed by them to have belonged to his estate : 
and both from the evidence adduced in this suit as well as* in the 
other suit I must hold dagh 1549 to be in the same position. I must 
declare then that the six daghs sued for belouj^ to the turuf Ram* 
kishwar Sen. If this suit had come before in the first instance, I 
should have been disposed to make the plaintiff bear the costs : as it 
is, the parties may each pay their own costs. 

The 3rd April 1850. 

No. 418 of 1847. 

Appeal from the decision of Mr, Snells Moonsiff of Deeang^ dated 

25th June 1847 * 

Mohun Lall Sookul, Appellant, 
versus 

Dabec Dass and others, (Plaintiffs,) Respondents. 

For reasons corresponding with those for which I rejected the 
appeal of this appellant in case No. 417, on the 15th November last, 
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I reject this appeal. The appellant was no party to the suit from 
which he appeals, and his objection is not to be listened to. 

The 16th Apbil 1850. 

Na 11 of 1849. 

Appeal /rm the decree of Pundit Srenath Bidyabaguh, Princ^al Sudder 
Ameen, dated 10th July 1849. 

Mahomed Bukhtawur, (Plaintiff,) Appellant, 
versus 

Lushker Alee and Ahmudoollah Chowdhree, (Defendants,) Respon- 
dents. 

The appellant has no grounds for this appeal. The only question 
is whether or no he is bound by the terms of a pottah for dhoon 31 
of land, which was granted to him by the respondents, the farmers of 
chur Sidhee. In conformity with the terms of the pottah, the 
respondents acquired a summary decree for arrears due on account of 
the years 1252 and 1253 ; and averring that his liability under the 
pottah is of no effect, the plaintiff (appellant) seeks to quash the 
summary decree, and to recover the rent thereby paid by him. 

The appellant, in support of his claim, asserts that inasmuch as the 
respondents’ original settlement of the chur was revised and the 
jumma reduced, so, in conformitjr with the spirit of that arrange- 
ment, the farmer’s claim upon him is changed. He states, in fact, 
that the farmer’s original settlement was quashed, and that, excluding 
the uncultivated land, their settlement was renewed for the culti- 
vated only ; and he would have it inferred that as the land of his 
pottah (as he asserts) is waste, so for this waste land he owes no rent. 

Now it is true l^at the farmer’s settlement was revised, and the 
rent reduced in conformity with the results of a local survey ; but, 
both from the terms of the revised pottah itself, and from the com- 
missioner’s letter, dated 2nd October 1844, by which the terms of the 
revised settlement jrete prescribed, it is clear that the whole chur 
was left in the possession of the farmer. Indeed it is a condition of 
the settlement that, during the continuance qf the lease, the farmer 
would bring the cultivable land into cultivation. 

Again, the appellant has relied on a letter addressed to the com- 
missioner by the secretary to Government, regarding a settlement of 
the Chittagong district, on the 2nd May 1842, in which the principle 
of settling mehals comprising much waste land was discussed. But 
in truth this letter tells against the appellant It is said indeed 
that the Government officers should demand rent only from land 
that was brought into cultivation; but it was the express' object of 
the remarks, at the same time, to show that the lessee should have 
the command of tlie waste land during the period of his lease, and 
that, at the expiration of that period, a new settlement should take 
efiect. 
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It is to be observed that the appellant no where professes that 
his hold upon the land of this pottah has ceased. The potbdi he 
would have good for one purpose, not good for another ; good to 
afiBrm his possession, not good to pay the rent stipulated. 

The appeal is rejected, and the order of the lower court affirmed. 


The 16th Apeil 1850. 

No. 12 of 1849. 

Appeal from the decree of Pundit Srenath Bidyahagieh, Principal Sudder 
Ameen, dated lO/A July 1849. 

Mahomed Bukhtawur, (Defendant,) Appellant, 
vereue 

Lushker Alee and Ahmudoollah, (Plaintiffs,) Respondents. 

This appeal is made against a decree for arrears of rent for the 
year 1253, made in favor of the plaintiff (respondent) by the lower 
court, on account of a pottah held by the appellant from the respon- 
dents as farmer of chur Sidhee. The appellant rests his case upon 
the pleas brought forward in the appeal No. 11, which I have this 
day disposed of; and 1 need add nothing on this occasion : for the 
reason already in that case assigned, I dismiss this appeal also. 


The 18th Afbil 1850. 

No. 13 of 1849. 

Appeal from the decree of Pundit Srenath Bidyahagieh, Principal 
Sudder Ameen, dated lOtA July 1849. 

Sheikh Ahmudoollah and Lushker Alee, (Defendants,) Appellants, 

vereue 

Mahomed Bukhtawur, (Plaintiff,) Respondent 

The plaintiff (respondent,) being a tenant under the appellants as 
farmer of chur Sidhee, sued to recover possession and wassilat of 
d. 3-1, of which, he alleged, they had dispossessed him under coirer 
of a summary decreb passed in favor of Buksh Aleb and others, 
under Act IV. 1840; and in the plaintiff’s favor the principal 
sudder ameen. Pundit Srenath, decided. 

Before disposing of the case, two ameens, first Greeshchnnder 
and ailerwaras Syed Ashun, were deputed to hold a local enquiry ; 
and without detailing his reasons for the preference, the principal " 
sudder ameen has been guided by the map submitted by the ameen 
Greeshchunder. 

That the respondent is a tenant under the mipellants is not dis- 
puted. Nor is the pottah by which Mahomed Bukhtawur holds his 
land disputed. Within the tenure conveyed by the pottchfour 



18 


Z1I.UH THimdONO. 


specific patches of land are described; and Mahomed Bukhtawur 
arers that out of the d. 14>12-3, comprieing tlie second of the 
patches, he was dispossessed of d. 3-1. 

The question before me is this, whether or no the disputed land 
falls within the defined boundaries of the respondent’s (plaintiff’s) pot- 
toh; or rather whether the respondent has proved that it so falls. 
As I have said two ameens were deputed to sift the dispute: by the 
map and proceedings of Ghreeshchunder the respondent abides, while 
the appellants maintain that Syed Ashun alone has done tlie case 
justice. 

The maps of the two ameens correspond sufficiently, without 
oblifflng me to decide the appeal upon the assumption that they 
conflict ; and in fact from the map of Grccshchundor, taken in con- 
nection with the description given by the respondent of the bound- 
aries of the disputed land, I must hold that the claim is not proved. 

First, then, I observe that the land pointed out by the plaintiff to 
the ameen the disputed land, does not correspond with the 
description given of it in his plaint. The ameen was required to 
show in tiis map two separate parcels of land, whereas in the plaint 
one parcel is spoken of. And not only so ; the boundaries exhibited 
by the ameen do not correspond with the boundaries of the plaint 
For example, plaintiff stated that the south boundary of the land 
claimed was Kassim Beoparpe’s land, only to the eastward of it ; 
whereas it appears from the ameen Greeshchunder’s map that tlie 
land of Ashun and others lies direct to the south of what plaintiff 
showed to be the disputed land. 

Next I have to say, that the second patch of the pottah has for its 
south boundary Kassim Beoparce’s howlah; now not only is the 
parcel last spoken^of most plainly bounded by land not hfild by 
Kassim Beoparee, but, moreover, if I take, as respondent wishes mo 
to take, jGreeshchmider’s map as exhibiting the exact position of the 

* disputed second parcel, tlien again, not Kassim Beopareo’s land, but 
the Ilingoreah nullah would form to a considerable extent the south 
boundai’y of the second bund or patch of the pottah. 

In the same manner I find the north boundary of the land claimed 
hf the respondent to be by no moans reconciled u’ith the boundary 
of the pottah. In the latter, the north boundary is Sham Putwaree’s 
tank ; now the rosjJbndcnt would seek to bring within his pottah, 
land far to the eastward of the tank. 

Further, it is admitted that the Hingoreah nullah formed the east 

• boundary of respondent’s pottah ; but it is disputed which of two 
branches into which this nullah has resolved itself, was the original 
nullah.^ There is only one branch now open; and if this brand) be 
the original nuUal), as for the reasons above given I gather good 
evidence, then unquestionably the disputed land is altogether with- 
out the limits originally assigned to the respondent’s tenure. 
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I add that the respondent has ^ven no explicit evidence of the 
circumstances under which his alleged dispossession arose. It is not 
enough to show, as his witnesses show, that his ryots were interrupt- 
ed in their ploughing: plaintiff averred that he was turned out of 
the land in consequence of certain proceedings under Act IV. 1840, 
but ho has been at no pains to illustrate this main ground of his 
pica. 

I find accordhigly that the plaintiff (respondent) has not made 
out his case, and, reversing the principal sudder ameen^a decree, I 
must so decree. Excepting the costs of Lukea Banoo, Mahomed 
Bukhtawur must bear the rest. 


The 20th April 1850. 

* No. 15 of 1849. 

Appeal from the liecree of Pundit Sreenath Bidyabagish, Principal 
Sudder Jmeen, dated 1 IM July 1849. 

Mohes Chunder and Kashee Chunder, (Plaintiffs,) Appellants, 

tereue 

Tarenee Sunker Canoongoe and others; (Defendants,) 
Respondents. 

I HAVE only to consider on this occasion whether a deed of aliena- 
tion, wlieroby d. 3-6-9-2 of land within turuf Goureechurn Ca- 
noongoe, fur Sicca rupees 999, was transferred from Tarenee Sunker 
Canoongoe, tlie proprietor of the turruf, to one Mogun Dass, was a 
bond fide deed of sale, or, having the form of a deed of sale, was 
tantamount to a mortgage. The plaintiffs (appellants) say that it 
was a mortgage; that it was granted in 1178 Muggy ; that under it 
tlio land was held up to 1 198, when the turruf in question w^s sold 
for arrears of revenue ; and 10 or 11 years after that, seeing that, by 
virtue of the sale, the land in question passed from tlieir possession, 
they sue to recover the principal of the sum advanced, togetlier 
with interest due thereon subsequent to the revenue sale,^ « 

The plaintiffs’ (appelfants’) witnesses say that they understood the 
ti’ansaction to be a mortgage, and that an agreement was given by 
the ostensible buyer, Mogim Dass, to Tarenee Sunker Canoongoe, 
binding him to restore the land on the repayment of his loan. 
But 1 agree with the principal sudder ameen that, in this case, it is 
impossible to abide by tlic testimony of the witnesses, in opposition to 
the positive terms of the kuballa produced. This kuoalla pur- 
ports to be in the plainest terms a oeed of sale : it recites that the 
buyer may alienate the lands transferred to him, by sale or gift; it 
affirms the right to be in him and bis heirs, and disclaims any title 
for the seller or his heirs. To prove tlie mortgage we have nothing 
but the verbal evidence of the plaintiffs’ witnesses : no agreement is 

14 
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produced ; and, on the other ]iand, defendant lias adduced three 
witnesses to show that tlie transaction was a conmlete sale. 

While we have such a dearth of spoken truth, I feel it to be impos- 
sible to set aside the undisputed testimony of this written deed, 
^nd, moreover, apart from the merits of the question, I would add 
that the public cannot be too soon taught that they are not to rely 
on the possibility of having a deed construed as circumstances may 
render it profitable; or that oral testimony can be permitted to 
vary, not in a minor particular but in its very essence, the condi- 
tion which a deed most distinctly bears. 

I must affirm the decree of the lower court, with costs against the 
appellant. 


The 23itD Apbil 18^0. 

No. 18 of 1849. 

Appeal from the decree of Pundit Srenath Bidyabagiah, Principal Sadder 
Ameen, dated \Atk August 1849. 

’ Lala Thakoor, (Plaintifij) Appellant, 
varsus 

Kamdar Khan and pthers. Respondents. 

Ih this case the princmal sudder ameen having decreed the 
principal money of a bond, with interest calculated thereon, against 
the estate of Sookh Lall Khan, deceased, by whom the obligation 
had been contracted, the appellant requires me to impose the respon- 
sibility created by the decree upon Goomanee Khan and Kamdar 
Khan, the brothers, Bhulookee, the widow, Goluckchunder, a nephew, 
andManik Beebee, the sister-in-law of Sookh Lall Khan, personally. 
Tliese persons were made defendants in the suit ; but the appellant 
failed,entirelyto prove that they had succeeded to any property left 
by Sookh Lall. Appellant says, many people of respectability know 
that the case is as he represents it; but we can only judge of the 
evidence he puts (before us. Again, he says the principal sudder 
ameen did not require him specially to prove that the defendants 
inherited property left by Sookh Lall ; but here he is in error, for 
the plaintiff’s attention was called to that matter by the principal 
sudder ameen’s reobukaree of the 8th Juno 1848. 1 find no grounds 
to entertain the appeal, and the decree cf the lower court is accord- 
ingly affirmed. 
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The 24th April 1850. 

No. 10 of 1849. 

Appeal from the decree of Baboo Piinchanund Baneijea, Additional 
Principal Judder Ameen, dated 27 th June 1849. 

Anijad Alee and Noor Banoo, (Defendants,) Appellants, 
versus 

Asgur Alee, (Plaintiff,) Respondent. 

The plaintiff Asgur AWs claim in this action was to recover 

E ossession. of the interest which, by Mahomedan law, accrued to 
imself in succession to his father, Hussun Alee, quoad the share 
possessed by him of turuf Meer Hussun Alee. During plaintiff’s 
minority, the defendants, he averred, forcibly dispossessed his mother 
and stepmother of his Hither’s share of the disputed turuf. 

The answer made by the defendants was in this form: they 
declared that certain itmamdars (or under-tenants) of theirs held a 
decree against the plaintift*’s father for more than 800 rupees ; that 
the widows of the latter, unable to discharge this decree, sold their 
deceased husband’s share of turruf Meer Hussun Alee’s to Noor 
Banco and Suffer Alee, (son of Amjad Alee ;) that instead of a cash 
payment in liquidation of the sale, they (the defendants) gave their 
itmamdars a credit on account of arrets of revenue due, to the 
amount of rupees 600; and that these itmamdars (who held the 
decree against the plaintiff’s father) accepted this credit as payment 
in full of their clfiim under the decree. 

The additional principal sudder ameen decreed the claim for two 
reasons: first, he held the sale not to be proved; and second, he held, 
with reference to the futwa which he called for, that, even if the 
sale were genuine, it could not be maintained against the plaintiff, 
who was not a party to it , 

After a careful consideration of the proceedings, I am of opinion 
that the decision of the principal sadder ameen must be maintained. 
The appellants have entirely failed to prove tha genuineness of the 
sale, and upon this ground alone, without regard to the right which 
Mahomedan law would justify the respondent in asserting against & 
valid sale, 1 dismiss tlie appeal. The kuballa, or deed of sale, being 
filed in another suit is not produced in this action ; but its counter- 
part, the receipt granted by the ostensible sellers, is filed : and this 
receipt, the appellants admit to be equivalent in terms to the deed 
of sale. 

Now it appears that the appellants have adduced only one witness, 
Dewan Alee, to attest the sale : and if this witness were to be believed, 
the sale is attested. But it is to be observed that another witness, 
Abdool Alee, whose name is affixed to the deed, declares that the 
transaction did not take place in his presence, and that the signa- 
ture representing his name was not his ; and that as regards the 
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other witnesses^ two^ the appellants are dead^ and two have been 
bought over by the respondent. ^ 

Further, I find that on a petition presented by the appellants and 
others to the collector, on the 31st July 1845, with a view to having 
tlieir names registered as proprietors of turruf Meer Hussun Alee, they 
represented the nature of this disputed purchase differently from 
the terms of the receipt now produced. In that petition the sellers 
were said to be Manik Beebee and Noor Beebee, (respondent’s mo- 
ther and stepmother) ; the purchase was said to extend to half of 
the turuf, and the sudder jumma, for which they were liable, was 
said to be rupees 244-1-6 ; but in the receipt granted in acknow- 
ledgment of the liquidation of the condition of the sale, and which 
is filed in justification of the answer made in this action, the sellers 
are Noor Beebee, Manik Beebee, and Arman Alee; the land sold is 
d. 2-11, less than half the turruf, that is d. 12-10-3, instead of d. 
14-13-2-3: and instead of the sudder jumma being Company’s ru- 
pees 244-1-6, it is said to be Sicca rupees 193-5-9. 

Finally, I will only notice the receipt filed on account of the 
itmamdars, Mahomed Alee and others, who are thereby shown to 
have withdrawn the execution of their decree on receiving, through 
Noor Banoo and Suffer Alee, rupees 600. This may or may not 
bind the itmamdars ; but it certainly does not affect the plaintiff' 
(respondent), nor have I any reason to believe that his mother or 
stepmother were parties to it. I am not disposed to doubt that 
some sort of negociation was undertaken by the appellants in com- 
munication with Manik Beebee and Noor Beebee, the widows of 
Hussun Alee : this, I think, is to be inferred both from their un- 
accountable silence from the period of their dispossession up to the 
time that plaintiff, on attaining his majority, instituted this action ; 
and also from the evidence of Abdool Alee, who, it appears, had 
been ^Id by Dewan Alee that a negociation for the sale was going 
forward, but, as already said, Abdool Alee explicitly denies having 
any knowledge of the sale itself, or of the assent of Manik Beebee 
and Noor Beebee tliereto. 

Upon these grounds 1 dismiss the appeal. 

^ The 27th April 1850. 

No. 146 of 1849. 

Jppeal from the decree of Moulvee Ferahutoolfah^ Moonsiff of Bhojepore^ 
dated \2ih Fehruai'y 1849 . 

Ramchundcr Dey, (Defendant,) Appellant, 
verme 

Futteh Alee, (Plain tiffi) Respondent. 

The moonsiff has disposed of this case, showing a very erroneous 
sense of the relative positions of landlord and tenant. It was the 
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object of the plaintiff to quash a summary decree for rent, which 
the defendant, Ramchunder Dey, had acquired against him and 
others ; and he declared that, though he on account of some land 
separately held by him did owe the defendant rent at the rate of 
rupees 1-3 per annum, he never entered into a settlement with the 
defendant, either for himself singly, or with others jointly. 

The moonsiff*, referring to the settlement filed by Ramchunder 
Dey, with the summary proceedings, found that the plaintiff’s name 
was not entered in it, and that it had been signed by Alee, Budul, 
and Burkutoollah : for that reason only, so far as the plaintiff was 
concerned, he quashed the summary decree. But he altogether 
overlooked the fact that plaintiff might be answerable for the rent 
of the land, though he was not a party to the settlement of the 
itmam. New settlements are not made every year : and any man, 
who buys land, naturally comes into the position of the party by 
whom the land was transferred to him. In this plaint, plaintiff, for 
instance, admits that his father had bought Budul’s share of the 
itmam : and moreover in the summary suit plaint, Ramchunder 
Dey sued Futteh Alee, this respondent, and others, not as the 
original itmamdars, but as the present occupants of the itmam. 

The case must, therefore, be remanded to the moonsiff for fur- 
ther enquiry. He has mainly two matters to consider : 
first, whether the plaintiff (respondent) is jointly answerable with the 
other occupants for the rent of the itmam. Alee, Budul, Burkut- 
oollah, or second, whether the land purchased by his father, and 
now^held by himself, is liable for the rent due on it unconnected 
with the other land with which, originally, it formed one itmam. 
And, further, the moonsiff should consider what effect the recent 
settlement of the noabad land of the district may have had upon 
the older connexion of plaintiff and defendant as itmamdar and 
talookdar. • 

The value of the appeal stamp will be refunded. 

The 27th April 1850.* 

» , No. 148 of 1849. 

Appeal from the decree of Moulvee Ferahutoollah, Moonsiff of Bhfpepore, 
dated l^th February 1849. * 

Akbur Alee and Asgur Alee, (Defendants,) Appellants, 
versus 

Hyder Alee, and others, (Plaintiffs,) Respondents. 

I FIND five diflerent appeals turning on one and the same matter ; 
the attachment and sale by the process of distraint of 21 heads 
of cattle alleged to be the property of the plaintiffs. The cattle were 
seized at one and the same time by the same parties, the agents of 
these appellants ; and the seizure was followed by five distinct sales. 
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Now in four of these suits it is the purpose of tlie plaintiffs to 
show that cattle belonging to them were distrained and sold as the 
property of others : and in the fifth, though two heads were seized 
and sold as the property of Hyder Alee as plaintiff, he and the 
other plaintiffs deny his liability for the alleged arrear. 

Evidently the distraint carried through on this occasion, was exe- 
cuted without any regard to the rights of property, or to the liabili- 
ties of defaulters. 

The moonsiff has acted properly in decreeing the suit in favor of 
the plaintiffs ; and though in appeal as in the court below these appel- 
lants (father and son) deny their liability in the matter, throwing 
the onus on the parties by whom the distraint was effected, this plea 
is evidently not available to them : for, apart from all other consi- 
derations, it appears that in answer to a suit filed before the collector, 
Akbur Alee distinctly admitted that two (Brindabun and Radha- 
tnohun) were appointed by him to collect the rents of his talook, and 
that on their part Sunaoollah was named as distrainer to seize the 
property of his alleged defaul ters. 

The appellants are justly answerable for the injustice perpetrated 
by their agents. The appeal is accordingly dismissed, with costs 
against appellants. 


The 27Tn April 1850. 

No. 149 of 1849. 

No. 150 of 1849. ^ 

No. 151 of 1849. 

No. 152 of 1849. 

Appeals from the decree of Moulvee Ferahutoollah, Moonsiff of Bhojepore^ 
‘ dated 16M February^ 1849. 

Akbur Alee and Asgur Alee, (Defendants,) Appellants, 
versus 

Hyder Alje and others, (Plaintiffs,) Respondents. 

The nature of the cases involved in these appeals is shown under 
the appeal No. 168, which I have this day .disposed of. For the 
reasons given in that case tliese appeals are dismissed, with costs. 
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Present: S. BOWRING, Esq., Officiating Additional 

Judge. 

The 17th April 1850. 

No. 507 of 1847. 

Appeal againtt the decision of Syud Ahmud, Additional Moontiff of 
Deeang, dated the Zrd August 1847. 

Debee Doss Sein and Goluk Chtmder Sein, (Plaintiffs,) Appellants, 

versus 

Mohun Lall Sookul Thakoor, Joynarayen, son of Fukecr Chand, 
(deceased,) Musst. Ishoree, widow of Petnmber Canoongoe, (de- 
ceased,) MussL Besbishree, widow of Bissumbhur Canoongoe, (de- 
ceased,) Magbun Wahdadar, Mecrtunjae, Ramtonoo, and the Col- 
lector of Chittagong, (Defendants,) Respondents. 

This suit was instituted on the 16th January 1836, for correction 
of the chittahs of 4 kanees, 11 gnndahs, and 2 cowrees of land, and 
the right to the same to be separated from turruff Sumbhoo Ram 
Canoongoe, and included in turruff Ram kissor^e Sein, and annulment 
of the settlement of annas 13-4 jumma with Maghun Wahdadar. 

Total value, 31 13 4 

The plaintiffs (appellants) state that the land was transferred to 
turi’uff Ramkissoree Sein, in 1 136 M., since which date it has been 
in their possession ; that 19 gundahs were settled with Maghuii 
Wahdadar by the collector in 1844 as noabad, at a jumma of 
annas 13-4, and 3 kraunts, 12 gundahs, 2 cowrees, waste, included 
in turruff* Sumbhoo Ram Canoongoe. , 

The defendant (respondent,) Maghun Wahdadar, denies thatplain- 
tiff's (appellants) have any right to 19 gnndahs of land, 'v^hich he 
claims as hereditary. 

The collector, on behalf of Government, states that 19 gundahs 
of noabaxl land were settled with Maghun Walfdadar; the plaintiffs 
(appellants) having relinquished their claim, and that the plaintiff's 
have more land bjr tins measurement than by former bnes. 

Mohun Lall Sookul Thakoor denies the truth of plaintiffs’ (appel- 
lants’) statement 

Meertunjae and Ramtonoo state that the land of plaintiffs (ap- 
pellants) and mortgaged it to the father of Maghun Wahdadar. 

The moonsiff dismissed the suit, on the ground that plaintiffs had 
relinquished their claim to the land by a petition to the collector, 
dated the I7th Phalgoon 1205 M., and on precedent of an order of 
Buddeeoddeen sudder ameen. 

The plaintiffs appeal, repeating their former statement, and qnotr 
ing an order of the Sudder Court, dated 19th August 1847, which 
does not appear to me applicable to the present case. 
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JUDGMKNT. 

The land consists of 

Dags 83, 84, and 87, 19 gundahs noabad ; 

„ 88 „ „ 3k. 12 „ 2 cowries waste. 

The authenticity of the petition relinquishing claim to the settle- 
ment of the dags 83, 84, and 87, 1 9 gundahs, was impugned verbal- 
ly, but not otherwise by the vakeel, and owing to the plaintifTs hav- 
ing offered no objection to the measurement of 1198 M., or to the 
settlement witli defendant in 1844, until 2 years afterwards, I see 
no reason to disturb the moonsift'’s order so far as relates to the 
19 gundahs of noabad land, settled with Maghun Wahdadar, and 
dismiss the appeal in respect to dags Nos. 83, 84, and 87. The waste 
land described as dag No. 88, k. 3. g. 12, c. 2, forming a part 
of that decreed by the additional judge in cise No. 66 of 1845, on 
the 16th November last, (page 289, Decisions of the Zillah Courts 
for November,) I reverse the moonsiff’s order. 

The 24th Apbii. 1850. 

No. 259 of 1849. 

Appeal against the deeisim of Syud Ahmed, Additional Moonsiff of 
Deeang, dated 26M March 1849. 

Mahomed Baresh, (Defendant,) Appellant, and on his own petition 

to be made Defendant, Keeazooddoen, (Defendant,) Appellant, 

versus 

Abdool Ali, (Plaintiff,) Respondent. 

This suit was instituted before the moonsiff to compel the defen- 
dant Mahomed Baresh (appellant,) to register a kuballa for the sale 
of talook Casim Ali, k. 3, g. 16, and 2 cowries of land hustabood 
jumma, rupees 3-13-7, in mou/ah Guteea Denga: estimated value 
for stamp, ru[»ee8 l5. 

•The plaintiff (respondent) stated before the moopsiflp that the land, 
which had formerly belonged to his (respondent’s) father, was sold 
to him (resj)ondeny by the plaintiff (appellant,) on the 12th Bha- 
doon 1 209 M., fur 1 4 rupees, and that although defendants (appel- 
lants) previously offered to do so, he now refuses to register the 
kuballa, or deed of sale. 

Mahomed Baresh, the defendant (appellant,) denies having sold the 
land, or given a kuballa to plaintiff (respondent). He, defendant 
(appellant,) sold the talook Casim Ali to Reeazooddeen, on the 19th 
Cheyte 1209, for 6 rupees, and gave a kuballa and receipt 

Reeazooddeen, defendant, in his petition, stated that he bought 
the land of Mahomed Baresh on the 19th Chyte 1209, that her had 
a quarrel with plaintiff (respondent,) who had destroyed his crops. 
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The moonsiff decreed the case for plaintiff (respondent,) on the 
ground that the plaintiff was entitled to refflstration as proprietor of 
the deed of earlier date, that the second sale was fictitious, and that 
the decree did not determine the question of sale, or undulj pre- 
judice the kuballa fflven to Reeazooddeen, dated 19th Chyte 1209 M. 

The defendants (appellants,) in appeal, repeat the allegation con- 
tained in their defence before the moonsiff, and call attention to a 
difference in the signature of Mahomed Baresh on the different 
documents. 

Judgment. 

There are two deeds of sale, kuballas, one dated 12th Bhadoon 
1209 M., and the other 19th Chyte of the same’ year. Both are 
attested and sworn to by witnesses, and so far the evidence is 
equally in favor of either ; but Reeazooddeen, holding the dakhilas for 
rent paid to the zemindar, is, or until very lately was, in possession 
of the property, which is also proved by other witnesses. The evi- 
dence is therefore in favor of the deed, dated the 19th Chyte 1209 
M., and to direct the registration of that of earlier date, would be 
greatly to prejudice, if not to invalidate, that under which Reeaz- 
ooddeen holds possession. There is, moreover, a very perceptible 
difference in the signature of Maliomed Baresh as written on the 
kuballa of the 12th Bhadoon, and on that of 19th Chyte, and on 
the vukalutnamah. I reverse the moonsifTs order, and decree tho 
case for the appellant, with costs. 


The 24th April 1850. 

No. 668 of 1849. ’ 

Appeal from the deemon of Abdool Futtak, Moonsiff of Deean^, dated 

the 26th July 1849 . 

Ramkaunt, (Defendant,) Appellant^ 

versus , 

• . _ * 

Ramdass Beopari, (Plaintiff,) Respondent. 

This suit was instituted to recover Company’s rupees 9-12, 
principal and interest of a sum lent to defendant (appellant) and his 
brother Ramsoonder in Kartick 1210 M. 

The plaint stated that Ramdass Beopari, plaintiff, had, in Kartick 
1210 M., lent to Ramkaunt and Ramsoonder 8 rupees on interest for 
six months; that in Jyte 1211 M., Ramsoonder died, leaving heirs, 
a widow under ago, and his brother the defendant, Ramkaunt ; fur- 
ther, that plaintiff had taken no written acknowledgment for the 
money lent 
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The defendant entered no regular defence. He denied having 
borrowed the money of plaintiff, or that he had inherited property 
of his brotlier : he further stated that he had a quarrel with plain- 
tiff’s son-in-law, and that this complaint has been made at his in- 
stigation. 

The moonsiff, considering the case proved that the amount had 
been lent to defendant (appellant) and nis brother, and the defendant 
had inherited his deceased brother’s property, decreed the case for 
8 rupees, disallowing the interest, which was above the legal rate. 

The defendant, in appeal, repeats his statement before the moonsiff, 
and states that he entered a regular answer to the action. 

Judgment. 

There appears nothing in the case to allow me to doubt the pro- 
priety of the moonsiff'’s order. The reply said to have been filed, is 
a mere answer to questions put to the defendant. 1 dismiss the 
appeal. 


The 24Tn April 1850. 

No. 675 of 1849. 

Appeal from a deemon of Moulvee Zeenutoollah, Moomiff of Noapardh, 
dated October 1849. 

Fuckcerchmid, (Plaintiff,) Appellant, 
verms 

Buzoo Manjec, (Defendant,) llespondcnt. 

Suit for balance of account. Company’s rupees 32. 

This suit was instituted on the 20th April 1849, for recovery of 
the abfive sum, balance of account 

The plaintiff stated that he lent the defendant 100 rupees to trade 
in dried fish, to be brought from the coast, that defendant only went 
one trip, and after much trouble repaid 70 rupees, leaving a balance 
<jf 30 rupees, and 2 rupees interest , 

The defendant, in reply, denied any transacl^^ion of the sort, but said 
he was plaintiff’s /ervant, and that tlie trade was on plaintiff’s 
account and risk : that if he had borrowed the money, lie would 
have given a tumusookh. 

The moonsiff dismissed the suit, observing that it was incredible 
that tlie money should have been lent without some written docu- 
ment, and that the only witnesses examined speak on report. 

The pldntiff appeals, charging his mooktar with fraud, in allow- 
ing his witnesses to be gained over by defendant, and complains that 
be gave a list of seven witnesses, of whom the moonsiff only examined 
two. 
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Judgment. 

It is not very credible that such a transaction as forms thosnhjc'Ct 
of this suit, should have taken place without any written acknow- 
ledgment having passed between plaintiff and defendant ; though 
the excuse that plaintiff is blind may be admitted to some^ extent : 
but in any case he is entitled to have his witnesses examined. ^ I 
remand the case to the moonsift* for examination of the seven wit- 
nesses, whose names are entered in the original plaint. Decreed for 
appellant. 




ZILUH CUTTACK. 


Present: M. S. GILMORE, Esq., Judge. 


The 2nd April 1850. 

No. 7 of 1850. 

Appeal from the decision of Shihpershaud Singhy Moormff of Cuttack y 
dated 13M December 1849. 

Chowdry Maliadeb Das, (Defendant,) Appellant, 
versus 

Chowdry Narain Mahapater, (Plaintiff^) Respondent. 

Claim, rupees 51-7, rent of 5 mauns, 3 goonths, 10 bis was of 
land in the chuck Kujooreea, moquddummee inouzah Irda, talooka 
Gujrajpore, from 1253 to 1255, at rupees 3*5-4 per maun, total 
rupees 17-2-4, with costs and interest from date of suit to date of 
realization. Suit instituted 22nd September 1848. 

The plaintiff stated that the defendant cultivated the land as a 
pai ryut, but had not paid rent for three years, and he in consequence 
instituted this suit against him. 

The defendant denied that he cultivated the land as and 
stated that talook Gujrajpore was his zemindaree, and tliat an 
8 annas share of moquddummee mouzah Irda, \thich formed part 
thereof belonged to Kirpasindhoo Swain and other moquddums, who, 
on receiving from him the sum of rupees 15, of their own free will 
granted him an istemraree pottah for 5 mauns of land in chucks 
Baleegunga and Chouleah, at an annual jumipa of 1 rupee, under 
date 15th Chyte 1251 Umlee, in conformity with which he had 
paid rent. . , • 

The moonsiff, mistnisting the evidence adduced by the defendant 
regarding the istemraree decreed rent in. favor of the plain- 

tin, according to the ameen’s valuation of the land, at rupees 3 per 
beegah, total rupees 46-4-10, with a proportionate amount of costs, 
with interest to date of payment ; and against this decision the de- 
fendant appealed, stating that the execution of the pottah had 
been duly proved. 

Judgment. 

As the istemraree pottah granted to the defendant by the former 
moquddums was duly established before the moonsiff by the attest- 
ing witnesses, two of whom were the brothers of the grantor of the 
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. pottah, who countersigned it in approval of the sale ; and the plain- 
tiff adduced no evidence wliatever to disprove the same, but merely 
all at once sued for three years’ rent, at a rate which had never before 
been paid; I am of opinion that the pottah must be upheld, and the 
plaintiff’s claim dismissed, and I accordingly decree the appeal, and 
reverse the decision of the lower court. The costs of appellant in 
both courts will be defrayed by the respondent. 


The 9th April 1850. 

No. 17 of 1850. 

Appeal from the decision of Moonshee Shibpershaud Singh, Moonmff (f 
Cuttack, dated 2&th January I85U. 

Bhugwan Parijah alias Das, (Plaintiff,) Appellant, 
versus 

Mohunt Damoodur Das and Oorjun Canoongoc, (Defendants,) 

Respondents. 

Claim, rupees 240, priticipal and interest of a mortgage bond, 
dated 10th Jeit 1254 U., corresponding with the 1st May 1847. 
Suit instituted 25th January 1849. 

The plaintiff stated that talook Nada having been advertised for 
sale on account of the first 8 puns of revenue for 1254 U., the 
defendants, to save their property, borrowed the sum of rupees 200 
through him from Bhu^van (correctly written Bowanny) Singh, to 
whom he gave a bond lor the amount ; and that having given the 
money to the defendants they paid it into the collectorate, and the 
property was released from sale ; and they executed the bond, bear- 
ing date the lOth Jeit 1254, and promised that when Bhugwan 
Singh should demand the money borrowed on their account, they 
would jfey it, and get back the bond executed by him ; and as secu- 
rity for their doing so, Mohunt Damoodur Das mortgaged his 
mutth with the Ijihiraj land appertaining thereto, and^ Oorjun 
Canoongoe his house *and khanahbaree land; and as Bhugw^ Singh 
had demanded the amount of the bond from him, and the defen- 
dants had failed to pay it, it became neccsiiary to institute the 
present suit against them. 

Neither of the defendants replied to the plaint, although Mohunt 
Damoodur Das filed a vakalutnamali when served wiSi notice of 
the institution of the suit. But after an order had been passed that 
the case should be tried exparU, Oorjun Canoongoe presented a peti- 
tion on the 3rd December 1849, denying having executed the tumu- 
sook, and stating he had been ill, and had only then learned that 
the suit had been instituted . against him. And Mohunt Damoodur 
Das presented a petition on the 25th January 1850, in which he 
stated that the bond was executed by Ooijun Canoongoe and him- 
self ; but that the amount of it was payable by Oorjun Canoongoe 
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only, as the arrears of rent of talook Nada were due by liim, and 
he liad merely signed the bond conjointly with him at the entreaty 
of the plaintiff, as he had some interest in the property. 

The moonsiff, — in consequence of certain erasures and alterations 
in the bond filed by the plaintiff, and because the witnesses thereto 
deposed that it as w'cll as the bond executed by the plaintiff in 
favor of Bhugwan (Bowanny) Singh, were executed on the same date, 
and at the same time, and that they attested both bonds, w’hich was 
not the case, the latter bond being filed in case No. 120, then ponding 
before the moonsiff', (viz. appeal No. 19, herewith investigated;) and 
it was evident from the collector’s roobakaree of the 14th April 
1847, that talook Nada was advertised for sale on the 7th May of 
that year, the date of the said bandy — held that the bond filed by the 
plaintiff had been fabricated for the purpose of vitiating Bowanny 
Singh’s claim ; and he accordingly dismissed the suit, and held the 
plaintiff and his wu’tncsscs together with Mohunt Damoodur Das 
to bail, on a charge of forgery. 

The plaintiff', in appeal, contended that as his witnesses had deposed 
to the execution of the bond by both defendants, and Mohunt 
Damoodur Das had admitted in his petition that he and Oorjun 
Das had written it, the moonsiff should have decreed his claim. He 
also asserted that Khoosaloe Singh,son of Bowanhy Singh, the plaintiff 
in case No. 120, above alluded to, had not denied that the bond 
executed by him, appellant, in favor of Bowanny Singh, w'as written 
on the same date as the one filed in the present suit ; (court : if he 
did not deny he certainly did not admit that such was tlie case, and 
his having filed a bond of a difl'erent date was at all events tan- 
tamount to a denial ;) and that he paid the amount of the bond exe- 
cuted by him after he instituted the present action^ 

Judgment. 

» 

As it appears that talook Nada was advertised to he sold at the 
collectorato on the 7th May 1847, on account of the first 8 puns 
revenue of 1254 U., and the plaintiff (appellant^ distinctly stated, in 
his petition of plaint, that he borrowed tlie sum of rupees 200 froqjt 
Bhugwan Singh oii account of the defendants, Mohunt* Damootlur 
Das and Oorjun Canoongoe, and executed a tumusook in favor of the 
said Bhugwan Singh, and that he gave the mone^ to the defendants, 
who paid it into the collectorate, and procured the exemption of the 
property from sale, and executed in his favor the tumusook filed by 
Tiittij which boars date the 10th Jeit 1254 U., and the whole of the 
plaintiff’s witnesses as well as Mohunt Damoodur Das, defendant, 
also stated that the money was borrowed from Bhugwan Singh to pay 
the arrears due from talook Nada, there is no doubt that the decision 
of the moonsiff dismissing the plaintiff’s claim is perfectly correct; 
and there are strong grounds for suspecting that the tUmusook filed 
by the plaintiff is a forgery ; for the facts of the case as stated by 
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the jilaintiff are entirely opposed to the contents of the bond, inas- 
mucli that it is dated 14 days after the events which are alleged to 
have been the cause of its execution. It is, therefore, ordered, that 
the appeal be dismissed, and that the decision of the moonsiff be 
affirmed. 


The 9th Apeii- 1850. 

No. 19 of 1850. 

Appeal from the decieion of Shihperahaud Sinph, Moontif of Cuttack, 
dated 29th January 1850 . 

Bhugwan Farijah alias Das, (Defendant,) Appellant, 
verms 

Kooshalee Singh, son of Bowanny Singh, (Plaintiff,) Respondent 

Claim, rupees 210, principal, and rupees 47-8-6-6, interest, of a 
tumusook, dated 27th Bysack 1254 U., corresponding with the 
7th May 1847. Suit instituted 26th March 1849. 

The plaintiff stated that the defendant borrowed from his father, 
Bowanny Singh, the sum of rupees 210, on account of his client, 
Mohunt DamooW Das, to pay tlie first 8 puns kist of the Govern- 
ment rev;enue of his khurreedah talook Nada, and executed the 
bond above alluded to, and his (tlie plaintiff’s) father having died on 
the 28th Srabnn 1254, he had instituted the present suit, as the de- 
fendant refused to pay the money though duly demanded of him. 

The defendant rejdied that the tumusook filed by the plaintiff was 
a forgery ; that he neither borrowed the money nor executed any 
bond on the date stated by the plaintiff; but, on the 10th Jeit 1254, 
his clients, Mohunt Damoodur Das and Oorjun Canoongoe, applied 
for the loan of rujpees 200 from the plaintiff’s father, who told him, 
the defendant, to execute the tumusook in Ms name, and he did so, 
and gave the amoimt to his clients to pay their rent, &c., and caused 
them to execute the bond filed by him in the original suit No. 38, 
(being appeal case No. 17,) just decided; and the plaintiff, learning 
that he had instituted the said suit, took from him (the defendant) the 
gum of rupees 242, and tore up the genuine bond executed by him. 

The plaintiff filed the bond which was duly proved by the attest- 
ing witnesses, and the defendant failed to file any proofs Or evidence 
in addition to that* adduced by him in case No. 38, above alluded to, 
and merely asserted that the falseness of the plaintiff’s claim had 
been established by the evidence of his witnesses, who deposed that 
the bond executed by him, in favor of the plaintiff, was written on 
the same date, and at the same time as the one executed by his 
clients, Mohunt Damoodur .Das and Ooijun Canoongoe, in his (the 
defendant’s) favor. And the moonsiff, having previously pronounced 
the testimony of those witnesses to be false, decreed the suit in favor 
of the plaintiff. 

The defendant appeals, adhering to his former pleas. 
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J UDGMENT. 

Although the dofenclant now denies that he executed the bond, for 
the sum of rupees 210, filed by the plaintiff, and asserts that he bor- 
rowed the sum of rupees 200 on the 10th Jeit 1254 U., from Bo- 
wanny Singh, the plaintiff s father, on account of his clients, Mohunt 
Damoodur Das and Oorjun Canoongoe, to enable them to pay their 
revenue and other debts, he distinctly stated in his arzee (filed in 
appeal caso No. 17, just decided) instituted by him against the said 
Damoodur Das and Oorjun Canoongoe, that he borrowed the sum 
of rupees 200, on their account, from Bowanny Singh, for the pur- 
pose of paying the arrears of revenue due from talook Nada, and 
that they paid the same into the collectorate, and procured the 
release of the property from sale, ^ And it is not only evident from 
the collector’s roobakarec of the 14th April 1847, that the 7th of 
May, the date of the bond filed by the plaintiff^ was the date 
fixed for the sale of the said estate ; but the defendant has neither 
in this suit, nor in suit No. 38, instituted by himself, attempted to 
deny the fact. I therefore entertain no doubt that the bond filed 
by the plaintiff is the genuine one executed by the defendant, and 
1 consider his assertion to the effect that he paid the amount of the 
bond executed by him, after he instituted suit No. 38 against his 
clients, to bo entirely gratuitous and false ; and it is hereby 
ordered, that the appeal be dismissed, and the decision of the lower 
court affirmed, without serving notice on the respondent. 

Tub 12tii Aputl 1850. 

No. 18 of 1850. 

Appeal f rom the decuion of Moonshee GureehooUah, Mdonsiff of Balasore, 
dated February 1850 . ^ 

Aiiitce Churn Das, Maun Gobind Das, and Bhagbut Das, 
(Defendants,) Appellants, 

versus * 

Kishorry Mohjun Taldec, (Plaintiff,) Respondent. 

Claim, rupees 209, principal and interest of a soudanamah 
tiimusooky dated 20th Aughun 1256 U., corresponSing with the 3rd 
December 1848 A. D. 

Tlie plaintiff stated that Aintoe Churn Das and his two sons, Maun 
Gobind and Bhagbut Das, took an advance of rupees 200 from him 
to purchase dhan^ or unhusked rice, and executed tlie soudanamah 
under which he sued, the conditions of which w^ere, that they were 
to deliver the dhan at his granary within one month, at the rate of 
3 maunds, 20 seers, of 82 Sicca weight per rupee, and were to be 
allowed as remuneration rupees 4 percent; and, if they failed in 
their engagement, they were to pay to the plaintiff the market value 

16 
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of the dhan, — as security for which they pledged a 2 annas kismut 
of mouzah Sassung, with 6 mauns, 6 goonths, 4 biswas of lakhiraj 
land therein situated, in addition to the personal security of Pholad 
Das ; but as he was unable to ascertain the Calcutta market price 
of the dhan, be was content to sue for the amount advanced with 
interest 

The defendants, who filed separate jowabs, all to the same effect, 
denied the plaintiff’s claim, and stated generally that Aintee 
Churn Das was at Pooree from the 4th Assar 1255 to the 1st Maugh 
1256 U. ; and that the 2 annas kismut of mouzah Sassung had been 
sold to Musst Pudma Dey.and Lukmce Dassee, prior to the date 
of the soudanamah, and therefore could not have been mortgaged 
as security for the fulfilment of its conditions ; and when Gunga- 
ram Aus caused it to be attached, in execution of a decree No. 216, 
held by him against the said Aintee Chum, he mortgaged his house 
* to the said females, who engaged to hold themselves responsible for 
the amount of the decree, and the property was released ; whereas, 
if it had at that time been mortgaged to the plaintifij he would have 
filed a mozahim. They also argued that, if the claim was a just 
one, they would not have mortgaged 6 beegahs, 6 goonths, 4 biswas 
of lakhiraj land, as alleged by the plaintiff, as the whole quantity 
of confirmed and resumed lakhiraj, which they held in mouzah ’ 
Sassung, was only 5 beegahs, 9 goonths, 3 biswas ; and as it was 
not customary for persons lending money to take both real and per- 
sonal security, as is asserted to have been done in the present in- 
stance, it was to be inferred that Pholad Das, their alleged security, 
who is at enmity with them, had instigated the plaintifiT to prefer 
the suit against them. 

The plaintifi:' icplied that the falseness of the defendants’ state- 
ment regarding Aintee Chum Das being at Pooree during the 
time Klleged, was manifest from the fact of his having granted 
the receipt for the itlanarmh served on him, in Gungaram Aus’s 
decreejaree case ; and if he at that time sold the 2 annas kis- 
mut of mouzah Saikung to Musst Pudma Dey and Lnkmee Dassee, 
Jiis doing so could not prejudice the prior lien he had on it; and as 
he was not* aware of the property’s having been attached in tlmt 
case, he could no^ file a mozahim derkhast He also stated that the 
quantity of lakhiraj land was recorded in the soudanamah in con- 
formity with the defendants’ statement ; and as it was not sold but 
merely mortgaged to him, he did not take the trouble to ascertain 
the exact extent of land that was in their possession. 

The moonsiff held that the plaintiff’s claim, and the execution of 
the soudanamaJi on the pai’t of the defendants, had been duly proved ; 
and whereas the defendants present had failed to substantiate their 
defence by any satisfactory evidence, Pholad Das, their surety, after 
filing a vakahttnamah, had failed to answer the plaint ; ancl he ac- 
cordingly gave a verdict for the plaintiff. 
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Against the above decision the defendants have appealed, repeat- 
ing the pleas set forth in their answers before the lower court, and 
stating, in addition, that, as the plaintiff’s witnesses were unable to 
identify the soudammah, and tlie plaintiff had not sued according 
to its conditions for the Calcutta price of the dhan, his suit should 
either have been dismissed or nonsuited. 

Judgment. 

Since the execution of the soudanamah by the defendants has 
been duly established by the evidence of thc plaintiffs witnesses, and 
the assertion of Ainteo Chum Das, the principal defendant, the 
father of the other defendants, regarding his having been at Pooree 
from the 4th Assar 1255 to the 1st Maugh 1256,. has been shown 
to be false by his receipt for the itlanamah served on him in the 
decreejaree case No. 216, which is dated the 19th Bhadoon 1255, 
viz., two months and a half later than that on which the defendant 
alleges he went to Pooreo, and only two months before the date of 
the soudanamah ; and the defendants have not only omitted to fur- 
nish any documentary proof in support of their assertion that the 
2 annas kismut of moozah Sassung was sold prior to its mortgage 
to the plaintiff ; but, on the contrary, two witnesses brought forward 
to prove the fact stated that the property was transferred" benanted' 
to Musst. Pudraa- Dey and Lukmee Dassee, the wives of two of the 
sons of Aintee Churn Das ; and the fact of the sale having been 
merely a ffetitious one, is manifest, from their having, as alleged by 
Aintee Chum Das, held themselves responsible for the payment of 
the amount of the decree held by Gungaram, against the said Aintee 
Chum Das, when he caused the property in question to be attached 
in execution ; I cannot find the slightest cause for meddling with the 
decision of the moonsiff, which is hereby aifirmeQ, and the appeal 
dismissed, without serving notice on the respondent , 


The ISth April 1850. 

No. 6 of 1850. 

* • • . * 

Appeal from the decision of Tarakaunth Bidya Sagur, Principal Sudder 

Ameen of Cuttack, dated 29lh January, 1850 . 

Tuppeh Ncedhce Raj Geer Gossain, (Plaintiff,) Appellant, 

versus 

Tuppeh Needhee Kurnam Geer Gossain, and after his demise, his 
chelahs, Nubecn Kishore Geer, Hurry Kishen Geer, and Achoot- 
anund Geer, (Defendants,) Respondents. 

Claim, Sicca mpees 600, or Company’s rapees 640, the principal 
and interest of a dakhila, or conditional a^eement, said to have 
been executed on the 25th Phalgoon 1243 Umlee. 
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Tlie plaintiff stated that, during the time Gooroo Umnjt Geer 
was the gudda idsheen, or in possession of thq Deogeer Mutt, his 
chelah, Knmam Geer, promised to give Sicca rupees .300 for the 
buttdarra, or entertainment, of the persons entitled to sit as members 
of the punchytes of his caste ; hut being unable himself to give the 
money, he told the plaintiff to do so, and executed the dakhila 
above alluded to, promising to repay the money in four months. 

Kurnam Geer, defendant, acknowledged having executed a dakhi- 
la, the conditions of which were that, if his (the defendant’s) 
gooroo did not, in the course of three months, entaintain the 
members of the puncliyte, they Avere to get rupees 300 from the 
plmntiff and hold the bundarra, and he would repay the plaintiff, 
but his gooroo gave the bundarra, or entertainment, and tlie dakhila 
became cancelled. 

The defendant filed a document, which he stated to be the draft of 
the original dakhila; and the plaintiff, stating that the dakhila 
had been lost, failed to file any documentary evidence : and the 
principal sudder amecn, holding that it was impossible to adjudicate 
the question in dispute, without seeing the original dakhila, or 
ikramamah, as it was very improbable that the persons, who wit- 
nessed it, could recollect its contents with any degree of correctness 
after the lapse of so many years, dismissed the claim, with costs. 

Against the above decision the plaintiff has appealed, but it is 
unnecessary to record his reasons for so doing, as his claim is under 
any circumstances inadmissible. 

First . — Because he has neither filed the dakhila alleged to have 
been executed by Kurnam Geer, nor a copy of it ; and the reason 
assigned by him for not having done so, viz., that it was lost after 
iie instituted the suit, is manifestly false, for it appears tliat the 
copy of the magistrate’s roobakaree, which he has filed in support 
of his^sertion, is dated the 16th October 1848, and it is conse- 
quently palpable that ho wished it to be inferred the dakhila was 
lost within a short period of that date ; but that such Avas not the 
case is pretty clear,*othcrwise lie would have filed it when he first 
instituted the suit in 1842 ; and it is to be inferred, from his not 
Ifaving don9 so, that he never was in possession of the dakhila 
referred to in the plaint. 

Secondly . — ^Becitose the appellant does not assert that he ad- 
vanced the money for the members of the pnnehyto, or that any 
bundarra ever took place in execution of the conditions of the 
dakhila; but, on the contrary, admits that they were never enter- 
tained ; and therefore he could have no title to sue for the amount 
of the dakhila, even were the original forthcoming. 

Thirdly . — !^cause the dakliila is stated in me plaint to have 
been dated the 26th Phalgoon 1243 U., viz., thirteen years (all but 
ten days) prior to the institution of the present suit, which is conse- 
quently barred by the statute of limitations. For although tlie 
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plaintiff previously instituted a suit iu the month of June'1842, 
his claim was dismissed on default on the 31st January 1843, and 
the period of twelve years allowed for the institution of all similar 
claim is calculable from the date of the cause of action, and not 
from the date of any intermediate act performed with reference 
thereto, by the party claiming. It is therefore ordered, that the 
appeal be dismissed, and that the decision of the principal sadder 
ameen be affirmed, without serving notice on the respondents. 


The 15tii Apiul 1850. 

No. 22 of 1850. 

Appeal from the decision of Moheschunder Roy, Moonsiff of Dhumnaghiir, 
dated 6th February 1850 . 

Musst. Chartoollali Dey, mother and guardian of Uppertee Sahoo, 
and others, (Plaintiff,) Appellant, 
versus 

Jugbundoo Sahoo, (Defendant,) Respondent. 

Claim, rupees 45-3-10, the amount awarded to her under a salis- 
namah, dated 12th Phalgoon 1256 Umlee. 

The plaintiff stated that she and the defendant had a quarrel re- 
garding their respective shares of their family property, and tliat, on 
its being referred to arbitration, the arbitrators allotted equal por- 
tions to each ; and as' it a 2 )peared during the enquiry into their 
zemindaree accounts, that the defendant had realized net proffts to 
the amount of rupees 90-7-1, they awarded to her one-half of the 
same, viz. 45-3-10, but the defendant refused to pay her, and she 
in consequence had brought the present suit against him. 

The defendant denied the claim, though he admitted that arbi- 
trators had been appointed to adjust the quarrel between him and 
the plaintiff; and stated that in consequence of tlic delay on the 
part of the arbitrators in dividing their real ](lroperty, he and the 
plaintiff, after remaining a long time in attendance on them, settle^ 
the matter between themselves, each taking half of theib khiraj and 
lakhiraj land, with the exception of 4 beegahs of lakhiraj in mouzah 
Ankola, which, according to the arrangements paftly effected by the 
arbitrators, was allotted to the defendant’s share as the elder brother 
of the plaintiff’s deceased husband, and the plaintiff executed a 
Ud&vee, dated 12th Jeit 1255, which was certified by the pergunnah 
cazee. He further stated that the fysillah of the arbitrators was not 
yet written, and the arbitrators, who had instigated the plaintiff to 
institute the suit against him, were awaiting the filing of his answer 
to write it; and, in a petition subsequently presented, he stated 
that the quantity of the lands and the produce of them recorded in 
the a alisnamali , dated 12th Phalgoon 1256, was erroneous. 
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The plaintiff replied that ahe did not ex^nte the ladavee, and 
that she had intimated the ssuieto the cazee and the magistrate, and 
likewise to the arbitrators, and that the date of the salisnamah was 
quoted by her in the plaint. 

The moonsiff dismissed the plaintiff’s claim, on the grounds that 
the hdaoee, which had been proved by four witnesses, and had been 
attested by the cazee, was dated prior to the sali sna mah , and it 
could not in consequence be supposed that the defendant wrote the 
ladavee to defraud the plaintiff of wasilat due to her. 

Judgment. 

Neither the fysUlah of the arbitrators, nor the ladavee alleged to 
have been executed by the plaintiff, can be admitted to be legal do- 
cuments ; and consequently no decision can be based solely on them. 
First, because the ikramamah executed by both parties stipulated 
that the decisiou of the arbitrators should be attested by the dis- 
putants in token of their assent to its provisions, and it appears that 
neither the one nor the other of them thus attested it. There, more- 
over, ap^ars to have been great unnecessary delay on the part of 
the arbitrators in arriving at their decision ; and no application was 
made by either party under Regulation VI. 1813, for the enforcement 
of their decree. Secondly, because, notwithstanding the ladavee is re- 
presented by its contents to have been based on the decision of the 
arbitrators, they had not, at the time it was certified by the cazee, 
made any allotment of the real property belonging to the parties ; 
and the defendant disputes the correctness of the fysillah subse- 
quently prepared, as relates to the quantity of land awarded to each 
pOTty. It is therefore ordered, that the decision of the moonsiff, dis- 
missing the plaintifl’s claim, which is based on the salimamah, or 
JysiUah, be afiirmed, and that the appeal be dismissed, without serving 
notice on the respondent But this decision will not, under the cir- 
cuinstances of the case, interpose any obstacle to the idaintifTs 
instituting a suit de novo, if she thinks proper, for the share of the 
hereditary property ^if her husband inclusive of wasilat 


• , The 16 tji April 185Q. . 

No. 7 of 1850. 

Appeal from the derision of Tarrakaunth Bidya Sc^ur, Principal Sadder 
Ameeu of Cuttack, dated 31»# January 1850. 

Mr. J. Kuller, (Defendant,) Appellant, 
versus 

Mr. J. D’Souza, (Plaintiff,) Respondent 

Claim, rupees 370-1, balance on account, for goods sold. Suit 
instituted 15th February 1849. 

^ The plaintiff stated that the defendant formerly had dealings at 
his shop, and that he purchased wine and other articles to the value 




of rapeea 146-3-8, for wliidi Jio 
addition to the said sum, he owed WW 1, ,, 
purchased from him from the month- ^ 
month of September 1848, total rupeeS ^^l^l 


montn 01 oepwmuw r— 

only paid rupees 200, leaving » 

The defendant denied the debt, and stated tw the 
claim was inadmissible, because he had not specified when he oongfif 
the wine and other goods to the value of rupees Ot OB 

what dates, or under what vouchers he delivered the goods between 
the months of December 1847 and September 1848, or when he 
had paid the sum of rupees 200, and it was to be inferred therefrom 
that he held no vouchers. He likewise denied that he had any 
fixed or regular dealings with the, plaintiff, thougll he occasionally 
purchased things from his shop for which he paid : and had he been 
indebted in the sum of rupees 146-3-8, to the plaintiff, he would not 
liave sold him other goods to the amount of rupees 423-13-4, and 
it was to be inferred that the plaintiff was about to prepare false 
vouchers to establish his claim. 

The principal sudder ameen held that it was fully established 
from the plaintiff’s khatta-hhue, and the vouchers, and two memo- 
randa of articles purchased, which were in the defendant’s own hand- 
writing, that he had purchased wine and other articles from the 
plaintiff to the atnount of rupees 548-6-3, and that, as he had only 
paid rupees 200, the balance of rupees 348-6-3 was still due by him ; 
but as the plaintiff had not adduced any vouchers for the remaining 
sum of rupees 38, he could not recover the same ; and he decreed 
accordingly. 

Against the above decision the defendant appeals, taking advan- 
tage of a mistake in the replication of the plaintifT, evidently made 
by the vakeel, or other person who engrossed it ; it having been 
therein asserted that the vouchers bore no dates, whereas those filed 
by the plaintiff are all dated ; and the defendant in consequence 
contends that they cannot be admitted as evidence in support of his 
claim. • 


, Judgment. , • 

• * 

From the documents filed by the plaintiff, viz., his hhatta-bhue, 
and the two figured memoranda, or accounts, •which are in the 
defendant’s own handwriting, furnishing a detail of the purchases 
made by him from the plaintiff between the 23rd May 1847 and the 
15th June 1848f and the vouchers (which are likewise in the 
defendant’s handwriting) for the articles purchased from the latter 
date to the 6th Septenmer 1848, there is not the slightest doubt 
regarding the justness of the plaintiff’s claim and the falseness of the 
defendant’s assertion that he only occasionally bought articles from 
the plaintiff and paid for them then and there ; for in the first of the 
said mmoranda, it is shown that, on the 2nd October 1847, the 
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(lefeiitlaiit was indebted to the plaintiff rupees 234-2-8, and that on 
the IJth January 1648 he paid in cash rupees 85, and that a 
further credit of rupees 2-4 was allowed him on account of some 
bottles, thereby leaving the balance of rupees 146-14-8 still due ; 
and although all this is recorded in the defendant’s own handwriting, 
he now denies all knowledge of the debt. It is therefore ordered, 
that the decision of the principal sudder ameen be affirmed, and 
that the appeal be dismissed, without serving notice on the 
respondent. 


The IQth ArniL 1850. 

No. 3 of 1850. 

Appeal from the decision of Moonshee GureehooUah, Sudder Ameen of 
Balasore, dated \ t>th June 1849. 

Shceb Churn Saontra Miihapater, (one of the Defendants,) 
Appellant, 

» versus 

Oordhub Churn Das, Unoopram Mhaintce, and Puddum Lochnn 
Munda!, (Plaintiffs,) Respondents. 

Claim, possession on mouzah Juggernathpore, situated intalook 
Moobaruckpore, pergunnah Korai, with wassilat, amounting to rupees 
674-11-11, and the cancelmcnt of the proceedings of the revenue 
authorities, declaring the mouzah, the mouroosoe mociuddummee 
property of the defendants. 

The plaintiffs stated that talook Mobarnckpore, which was formerly 
the property of Jugut Narain Pershad Rai Mohasoy, was sold on ac- 
count of arrears of revenue in 1244 U., and purchased by Oordhub 
Chum Das and Unoopram Mhaintee, who duly got possession, and 
afterwayds sold an eight annas share of the property to Puddum 
Lochun Mundal; and they summoned before them the karjees, 
putwarees, and tehseeldars, some of whom attended and executed 
kubooleuts and ikraKiamahs, and others, in collusion with the former 
zemindar, absented themselves ; and that they collected the rents and 
gfanted pouttes, or receipts, without enquiring into the jumma-s, or the 
lands held by them, knowing that the pi'operty would shortly come 
under settlement. ‘And when the deputy collector commenced the 
settlement of the talook, Sheeb Churn Saontra Mahapater, Gobind 
Saontra Mahapater, and others, presented a petition, claiming mouzah 
Juggernathpore as their mouroosee moqndaummed tenure. And the 
deputy collector, paying no attention to the plaintiffs’ remonstrances, 
on the 19th December 1842 confirmed their moquddummee title, 
on the grounds of a kuballa alleged to have been executed in 1185 
by Rngoo Pater in favor of Juggoo Parree, the ancestor of the 
defendants; the fact of the defendants’ names being recorded as 
inoquddums in tlie rnqba papers of 1208 and 1232, filed in the 
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canoongoe’s serishta; a copy of a decree of the civil court, dated 9tli 
June 1835, according to which Gobind Saontra Mahapater was put 
in possession of 5 annas share of moquddummee mouzah Juggemath- 
pore ; and that the defendants’ ancestors had granted several paixels 
of land as lakhiraj. And the collector and commissioner having suc- 
cessively upheld the deputy collector’s decision, they had instituted 
the present suit to procure its reversal, &;c. ; and they contended that 
as the defendants had omitted to prefer any claim to the moqud- 
dummee, in conformity with the proclamation issued by the Board 
of Commissioners on the 15th September 1804, republished in Regu- 
lation XIL 1805, and the mouzah was recorded in Gopal Puncfit’s 
papers as paikasht^ neither the circumstance of its being entered as a 
moquddummee mouzah in the rttqba papers of 1208 and 1232 U., 
nor the fact of the defendants’ ancestors having given away small par- 
cels of land as dan and khyrat^ could be admitted as proof of their 
claim ; and although the deputy collector had upheld their false 
kuballa, the court would not do so. They also stated that in the 
ruqba papers of 1232 U., 15 mauns 23 goonths of land were 
recorded as the defendants’ jagir^ which showed they were not 
moquddums, &c. 

Sheeb Churn Saontra Mahapater, defendant; replied that the vil- 
lage never was hustabood, and that it was the mouroosee moquddum- 
mee of Gobind Chunder Saontra and himself, — their grandfather, 
Juggoo Saontra, having purchased it in 1185 U., from the former 
moqudduin Rugoo Pater ; and that they held possession as moqud- 
dums during the Mahratta rule, and gave away small parcels of 
land from the ruqha of the village as dan and khyrat to other par- 
ties, and they always paid a fixed rent ; all of which had been 
established to the satisfiiction of the revenue authorities, w^ho had 
upheld their moquddummee title, as well as before the civil ^ court. 
Ho also stated that, if the ruqba papers of 1208 U. were inadmis- 
sible as evidence, not being signed, Gopal Pundit’s papers, on which 
the plaintiffs laid so much stress, were in a like, predicament ; and 
the plaintiffs adduced no proof whatever to show that the mouzah 
ever formed part of the hustabood portion of their estate, before th^ 
deputy collector. 

The sudder ameen, for the reasons detailed -in his fysillah, to 
which I shall presently refer, considering it fully established that 
mouzah Juggemathpore formed part of tlie hustabood portion of the 
plaintiff’s estate, decreed accordingly. And against his decision the 
defendant appealed, repeating the objections made before the lower 
court. 


Judgment. 

The deputy collector, engaged in the settlement of .talook Moba- 
ruckpore, having, after a full investigation into the merits of Uie case, 
for the reasons detailed in his roobakaree, dated 19th December 
1842, adjudged mouzah Juggemathpore, the property in dispute, to 

17 
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be the hereditary moquddummee tenure of the appellant and his 
brothers^ and the collector^ as well as the commissioner, having con- 
firmed his proceedings, it was necessary that the plaintiffs (respon- 
dents), in suing to set aside the award of those officers, should have 
adduced the most clear and positive proof that their decision was 
founded on false data, and that the mouzah was part of the ryuttee, or 
hustabood, portion of their estate; but this, in my opinion, they have 
entirely failed to do. And notwithstanding the sudder ameen states 
that the respondents Iiave satisfactorily established their claim, and 
asserts that none of the documents filed by the appellants are to bo 
relied on, he has not assigned one sound reason for arriving at such 
a conclusion. To point out the defectiveness of each point of his 
argument, would extend this report to an unnecessary length. I shall 
therefore only record a few remarks in connexion with the principal 
documents on whicli the respondents’ claim and the decision of the 
sudder ameen are founded. 

First — ^It is stated that in *^Gopal Pundit’s papers,” or the 
detailed statement of estates in the province of CuttacK, with their 
jummas, furnished by the Mahrattah amils in 1211 U., mouzah 
Juggernathpore is recorded as a paikashf village, and that such is 
conclusive evidence of the correctness of the respondents’ claim. 

In answer thereto, it is to be observed that the said accounts are 
not only unauthenticated by any signature whatever, but it is well 
known that abuses of various kinds have been practised with 
respect to them, and they have in consequence only occasionally been 
admitted as proof, when fully and satisfactorily corroborated by 
other documentary evidence ; whereas in the present instance no 
such auxiliary testimony is forthcoming. And under any circum- 
stances no reliaap.^ should have been placed on the document pur- 
porting to be an^ abstract from them, which was filed by the 
responclents, until the original had been sent for and examined. 

Secondly. — An extract copy of the register of cases decided by 
the deputy collector^ from which it appears that 2 mauns 1 goonth 
of dewutter lakliiraj land belonging to the Gocoolchunder Thakoor, 
it recorded gis being in the occupation, or maurifuty of Sheebchurn 
Saontra, the appellant, is adduced as proof of *the respondents’ claim. 
But tlie fact does Qot disprove that the mouzah is a moquddummee 
tenure, for the appellant may have cultivated the land on the part 
of the shewait of the thakoor, or lakhirajdar, or he may have pur- 
chased it from the latter ; and he may likewise himself have grant- 
ed the land for the support of the thakoor. Therefore, to render 
the fact of any avail to the respondents, they should have showed that 
the land in question was granted by the zemindar to the appel- 
lant 

Thirdly. — ^It is asserted that it is proved by the copy of rafayat 
jnmma-umitbahee accounts for the six years tiled by the respondents 
that the appellant and his bfoiliers paid a fluctuating jumma, and 
consequently that they could possess no moquddummee title. But 
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it appears that the said copy of accounts, which is certified by the 
sudder araeen, was filed on the 11th June last, five days after the 
sudder ameen had sent for the jumma-^wasiUbakee accounts for the 
six years commencing 1245 and ending 1250 U., from the respon- 
dents’ house, and had returned them, because the jumma of the 
mouzah could not be ascertained therefrom ; but how tlie original 
of the said copy happened to be deposited in the sudder ameen’s 
court is not traceable. And after all, whether they are bona fide ac- 
counts or not, they only exhibit the collections made in the years 
1212 and from 1218 to 1222 U., the latest date being 32 years 
prior to the institution of the present suit ; whereas had the mouzah 
been hustaboody the respondents could have no difficulty in showing 
that it was so, by their accounts of the last six years : however, with 
the exception of the jtmma-wasil statements above alluded to, they 
produced no accounts, or kubooleuts, to show that the village was 
paikasht And it is well known that the collections from the mo- 
quddummee mouzahs were occasionally, on the default of the mo- 
quddums to pay their rent, made through the zemindars : and it is 
in consequence to be inferred that the respondents’ claim is ground- 
less. 

Fourthly, — ^It is contended that — because in the collector’s 
roobakaree, dated 2nd April 1829, held on the occasion of 
the appellant’s father, Bhugwan Saontra, applying to be put in 
possession of mouzah Juggernathpore, from which he had been dis- 
possessed by his brother, Gobind Soantra, in collusion with Sham 
Churn Sendh, the manager of the estate on the part of the zemindar, 
it is recorded that the collector, in consequence of being unable to 
satisfy himself what was the extent of the rights of the parties in 
the mouzah, ordered them to be put in possession recorded as the 
parties in possession, in tlie putwaree’s papers, Svithout an^ title ; 
and because the appellant neither filed the kuballa, dated 15th 
Shawul 1 105 U., in conformity with which he states, his ancestor, 
Jaggoo Parree alias Saontra, purchased the moquddummee from the 
former moquddum Rugoo Pater, nor stated that the mouzah was his 
moquddummee in*the^case above alluded to ; and he ha^l not caused 
the kuballa to be registered at the commencement of the Com- 
pany’s Government, — it is to be inferred that th(\ mouzah belongs to 
the hustabood portion of the estate, and that the kuballa filed before 
the settlement officer is a forgery. In reply to these arguments it 
is to be remarked that both Bhugwan Saontra and the appellant 
claimed a share in and right to possession on the mouzah, on the 
grounds that it was their hereditary moquddummee tenure; and the 
zemindar Juggutnarain Pershad Roy Mahasoy, when called on by 
the collector to state why he, through his manager, and Gobind 
Saontra, (one of the plaintiff’s brothers,) had dispossessed the plain- 
tiff, he distinctly stated in his petition or answer, filed through 
Hoorsee Kesh Das, that the mouzah was the moquddummee tenure 
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of Blnigwan Saontra and liis two brothers Gobind and Beeharry 
Saontra, and the first named being the eldest brother, held a 
6 annas share, and the other two 5 annas each, according to the 
award of certain respectable persons to whom their dispute had on a 
former occasion been referred; and tliat he himself as zemindar 
carried out the award by putting them in possession. It is further 
to be observed that the collector’s investigation was not only a sum- 
mary one, but no formal depositions were recorded, and the parties 
do not appear to have been called on to file their proofs. And no 
reliance can be placed on the answer made by Govind Saontra be- 
fore the collector, as it was manifestly his object to get possession of 
the mouzah to the exclusion of his brothers, on any terms. More- 
over, it was not necessary that tlie appellant, or his ancestors, should 
have registered the kuballa at the commencement of the Company’s 
Government, as they never claimed to hold the mouzah as an inde- 
pendent property. 

On consideration, therefore, of all the circumstances above detail- 
ed, and .?,s the ruqba papers of 1208 and 1232 U., in the latter of 
which it is alleged 15 inauns 23 goonths of land are recorded as the 
jaghir of the appellant or his brothers, are not forthcoming, though 
called for, from the collectorate, (the collector reports that the papers 
for 1232 U. had been destroyed by white ants,) and the respondents 
filed no copy of them before the lower court ; and they have other- 
wise adduced no evidence which proves that the mouzah belongs to 
the hustabood portion of their estate, or disproves the correctness of 
the decision of the revenue authorities, that decision must be up- 
held. And 1 consequently decree the appeal, with costs, and reverse 
the judgment of the lower court. The respondents failed to file any 
answer before this court, though duly served with notice to do so, 

in conformity with an order passed on the 23rd January last. 

• 

The 22ni> Aprie 1850. 

, No. 26 of 1850. 

Appeal from the deeition of Mohesekunder Boy, Moonsiff of Bhumna- 
* • yhur, dated 15th February 1850.' 

Pumissur Mahapater, (Plaintiff,) Appellant, 
versus 

Chytun Churn Dntt alias Chytun Pershad Dutt, (Defendant,) 

Respondent 

Claim, Company’s rupees 213-5-4, principal and interest of a 
bond for Sicca rupees 100, dated 3rd Jeit 1244 U. 

The plaintiff stated that the defendant borrowed the sum of Sicca 
rupees 100 from him at Calcutta, and being unable to repay the 
principal, after liquidating the interest, executed the bond under 
which he sued in the name of his (the plainti^s) uncle, Kunnye 
Chum Mahapater, promising to discharge it by the month of Mangh 
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1245 ; nevertheless he had failed to pay the money, though it had 
been duly demanded from him. 

The defendant denied the charge, and contended that, as the 
plaintiff had omitted to state when lie borrowed the money at Cal- 
cutta, and whether the document executed at the time was on 
stampt or plain paper, or whether any document at all was then 
drawn up, he should be nonsuited. He also stated that the plaintiff 
had neglected to mention what amount of interest he had received 
from him, or where it was paid ; and Kunnyc Churn Mahapater 
had for a long time transacted business independent of the plaintiff, 
and that ho (defendant) never executed any tumusook, on account of 
harbar with the said Kunnye Chum; and that from Maugh to Bha- 
doon 1244, he was absent from home in the Hooghly zillah. 

The moonsiff was of opinion that, notwithstanding the plaintiff’s 
witnesses had deposed to the execution of tlie tumusook on the part 
of the defendant, their evidence could not for the following reasons 
be relied on : viz., it was evident from inspection of the document 
that the names of tho witnesses, Kisub Barik and Trelochun Samul, 
had been added to the bond subsequently to the time when it was 
written, the ink with which their names were written, being totally 
different to that with which the names of the original three witnesses 
and the bond itself were written ; and that had not such been the 
case, the plaintitf’s vakeel would not have questioned the witnesses 
as to how many ink-stands were present at the place where the bond 
was wiitten. And Bidyadhur Missur, one of the original witnesses, 
had deposed that there were but three persons who attested the 
bond, and he did not see Kissub Barik and Trelochun Samul, the 
otlier two persons whose names are now affixed to it, among those 
present when it was written. And he (the moonsiff) inferred there- 
from, that, as of the three original witnesses, Bheekarry Lai Sein 
(tlie writer of the bond) was dead, and Lokenath Mungraj was relat- 
ed to the plaintiff, he (the plaintiff) supposing his testimony would 
not be relied on, added two other witnesses to ,tlie bond, and he in 
consequence dismissed tho claim. 

The plaintiff contended, in appeal, that as the moonsjff admitted 
that his witnesses had proved the execution of the bond by tho 
defendant, he should have decreed his claim. And he stated that 
the reason why his vakeel questioned the witnesses regarding the 
number of ink-stands present when the bond was written, was that 
the mohafiz of the moonsilf’s court had reported the dissimilarity of 
the inks, when the bond was filed. ^ 

Judgment. 

In addition to the reasons assigned by the moonsiff for distrusting 
the genuineness of the bond, it is not stated when or on what account 
the defendant borrowed the sum of Sicca rupees 100 from the 
plaintiff in Calcutta, or why, if the defendant borrowed the money 
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from the plaintiff, the bond was drawn out in the name of Kunnye 
Churn Mahapater, the plaintiff’s uncle. Neither did the plaintiff 
state what amount of interest was paid by the defendant at the time 
it is said to hare been written, although the defendant objected to 
his not having specified the same in the plaint It is, moreover, re- 
corded in tlie bond, in opposition to the plaintiff’s statement, that the 
sum of rupees 100 was borrowed from Kunnye Churn Mahapater ; 
and whereas 11 years and 9 months elapsed between tlie alleged 
execution of the bond, and the institution of the suit, there is no 
means of ascertaining how many years intervened between the con- 
traction of the debt and the execution of the bond. And I further 
find that, out of the five witnesses, whose names are recorded in the 
bond, those of Bidyadhur Misser and Lokenath Mungraj, who knew 
perfectly well how to write, were written by the individual who 
wrote the bond ; and although Trelochun Samul, a third witness, 
whose name the moonsiff interred was subsequently affixed to the 
bond deposed that he himself attested the document, (but stated 
that he was now unable to write,) his name in the margin of the 
bond, is not only in a totally different handwriting to his signature, 
which is affixed to his deposition, (notwithstanding his alleged in- 
ability to write) ; but it is manifestly in the same handwriting as 
the name of Kissub Barik, which was likewise subsequently added 
to the bond. And the fifth witness, whose name is inserted in the 
bond, and who is alleged to have been the person who wrote it, is 
dead. I consequently confirm the decision of the moonsiff, and dis- 
miss the appeal, without serving notice on the respondent. 

The 2.3ud Afbil 1850. 

No. 30 of 1850. 

I 

Appeal from the decision of Moonshee Gureehoollah, Moonsiff of Balasore, 
dated Wi March 1850 , 

Ilur (jiobind Das, (Plaintiff,) Appellant, 

» . versus 

Unkoor Sahoo, (Defendant,) Respondent. 

i 

Claim, rupees 44-13-2, principal and interest of a tumusook, 
dated 19th Kartick 1250 IJ. 

The plaintiff stated that the defendant took an advance of rupees 
25, from Sheebpershaud, tlie plaintiff’s uncle, and executed the bond, 
engaging to maice 20,000 bricks at the rate of 3,500 per rupee, or 
500 in excess of the bazaar rate, and on his failing to do so he was 
to refund the amount with interest. And although Sheebpershaud, 
and the plaintiff, after his demise, had demanded the bricks or the 
money, the defendant had accounted for neither the one nor the 
other. 
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The defendant acknowledged having received the advance and 
executed the tumusook, and stated that he had made 1 , 32,000 bricks, 
the account of which was taken by Deenbundoo Das, the adopted 
son of Sheebpershaud, and that some of them had been sold by the 
plaintiff to Uppertee Bearidi, and the rest were in existence on the 
bank of the river, and that, instead of his being indebted to the 
plaintiff, money was due to him for the surplus quantity of bricks 
made. 

The plaintiff replied that the bricks alluded to by the defendant 
were made by his uncle, and that as Deenbundoo Das had been 
sent adrift by Sheebpershaijd for misconduct, it was to bo inferred 
that he had colluded with the defendant and made false accounts. 

The moonsifl held that it was proved in evidence that the defend- 
ant made 1 , 32,000 bricks, and that Shelbpershaud’s adopted son, 
Deenbundoo Das, took account of them ; and as there was no stipu- 
lation in the agreement made with the defendant, that he was to deli- 
ver the bricks at the plaintiff’s house, whatever loss or injury was 
sustained after they were made over to Deenbundoo’s charge, the 
plaintiff was responsible for; and he dismissed the claim. 

The plaintiff urged, in appeal, that as the defendant admitted the 
execution of the bond, the moonsiff should have decreed his claim ; 
and that the defendant’s verbal statement regarding the delivery of 
tlie bricks should not have been received in opposition to the bond, 
for if the defendant had delivered the bricks he should have taken 
back the bond. 

Judgment. 

The defendant acknowledges the execution of the tumusook, but 
stated that he had delivered the bricks stipulated for, together with 
a large quantity in excess, to Sheebpershaud’s adop^ son, and his 
witneiles corroborated his statement, and although the plaintiff' 
alleged that the bricks on the bank of the river were bis ; his wit- 
nesses deposed that they were made by the defendant and other 

S ersons. I therefore see no cause to interferg with the moon8iff'’s 
ecision, which is hereby confirmed, and the appeal dismissed, with- 
out serving notice on^the respondent ‘ 
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Phesent: H. SWETENHAM, Esq., Judge. 

The 16th Aphid 1850. 

** No. 21 of 1848. 

Appeal from the decision of Sped Abbass Allee, Principal Sudder 
Ameen of Dacca, 

* 1, Lukheenarain Shah, 2, Sumbhoonath, and 3, Hurreekishore, 
(three Defendants,) Appellants, 

Three other Defendants, and four Opponents, who do not appear as 

Appellants, 

versus 

Moonshee Gholam Russool, representative of Chunder Madub 
Shah, (Plaintiff,) Respondent. 

VaheeJs of Appellants Nos, 1 and 2 — Rasbeharee and Gour Chunder, 

Vakeel of Appellant No, 3 — Gholam Abbas, 

Vakeels of Respondents — Juggernath, Gholam Kasim^ Luckheekant^ 
and Juggomohun, 

Suit to re-assess certain portion of land, to recover rent for 1248 
B. S., Sicca rupees 140, or Company’s rupees 149-5-4. 

The case was disposed of by the principal sudder ameen, and not 
by the moonsiff, because a reference was necessary to the collector 
under Section 30^ Regulation 11. 1819, portion of the land being 
claimed lakhirai. 

Plaintiff suea to re-assess, as auction purchasei^s representative, 65 
parcels of land. Defendants claimed to hold a portion lakhiraj, the 
remainder on fixed ‘’rent for perpetuity. The collector Reported the 
land not registered lakhiraj. The local ameen discovered in posses- 
sion of the defendants only 43 parcels out of the 65 claimed for re- 
vision of rent, the remaining 22 were not in their possession. The 
ameen rated defendants’ tenures at per annum rupees 143-7. 

The principal sudder ameen decreed to plaintiff the power to 
revise the rates of rents on the 43 parcels of land in possession of 
the defendants, and decreed rupees 129-1-6 as the amount rent at 
revised rates for 1248 B. S., on the grounds that defendants failed 
to prove their tenures lakhiraj and at mokurruree jumma. 

The written pleas in appeal are of no weight, but orally the plead- 
ers adduce in support of their claim a decision of the ^dder 

18 
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Dewaimy Adawlut, dated the 2nd August 1849^ in special appeal, in 
the case of Lukheenarain Doss and others verms Chundermadhub 
Shaw, of whom the respondent in this case is representative, and 
others, and quote the Begulations therein cited, viz.. Section 8, Re- 
gulation XLIV. 1793, and Section 30, Regulation XL 1822. These 
rules and precedents quoted apply indubitably to this case. Section 
26, Act L 1845, is inapplicable. The parcels of land under consi- 
deration are in the populous city of Dacca, measured by cubits, and 
are not liable to enhancement of rent as ordinary culturable tenures. 
Zumeendars are permitted under the rules quoted to grant leases 
for any period, or in perpetuity for the erection of dwelling houses, 
gardens, &c. The title deeds under which appellants hold posses- 
sion were filed in the lower court, but they have not been verified. 
Witnesses were named and summoned, none examined, the points 
at issue being viewed by the court below on other grounds. 

The documents requiring verification are 1 meerass pottah of 
1203, for lakhiraj land, 4 kuballas, dated 1210, 1 226, 1229 and 1232, 
for lak^irm lands for -houses and bazars, and 2 kuballas of 1229 
and 12^2, ror lakhiraj lands for bazars, dakhilas, &c. If the perma- 
nent here^tary building lease and the deeds of purchase of heredi- 
tary pottah lands be verified, the respondent’s (plaintiff’s) claim 
should be dismissed with costs. 1 reverse the principal sudder 
ameen’s decision, and remand the case for further investigation with 
reference to the foregoing observations. The value of the stampt 
paper of appeal to be returned to appellants. 

The 18th April 1850. 

No. 19 of 1848. 

Appeal from the decision of the Principal Sudder Ameen of Dacca, Sped 
• Abbass Ally, 

Snmbhoonath Race and Roop Chunder Shah, (two Defendants,) 

^ Appellants, 

Juggernath, Lukheenarain Shah, and Hurrecnarain, Defendants, who 
* , have not appealed, 

versus 

Mnsst. Gungamohee Chowdrain, widow of Lukheenarain Ghose, 
and mother of KkhoreNarain Ghose, minor, and Musst Sheosoon- 
durec, widow of Bharut Chunder Ghose, and mother of Madhub 
Chunder Ghose, minor, (Plaintiffs,) Respondents. 

Vakeels of Appellants — Juggomohun, Petamher, and Gour Chunder. 
Vakeels of Respondents — Rammonee and Hurreehishore. 

The original suit was to reverse a sale of lands made by the 
collector, under 'directions of the court, in satisfaction of a decree of 
court, rupees 4,581-9-|. 
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Plaintiff Joggemath held a decree against the respondents, who 
agreed to discharge the amount by four instalments, viz. 1,000 
rupees in Maugh 1249, rupees 750 in Assin, and 1,500 in Maugh 
1250, and ru^es 389-10-10 in Bhadoon 1251. The first instalment 
was paid: the second and third instalments of 1250, amounting 
with interest to rupees 2,381-8, not being paid, the decree-holder 
attached 3 talooqas of respondents, which the court directed the 
collector to sell in satisfaction. Respondents paid up rupees 1,500, 
for which Lukheenarain, mokhtar of Ju^emath, granted a receipt, 
and petitioned the court to stay the sale, which was accordingly 
done. Subsequently Juggemath sold his decree to Lukheenarain 
Shah and his brother Hurreenarain, who revived the order of sale 
of the talooqas, tlie sale being notified for the 16th October 1846. 
Respondents sent rupees 881-8, the balance of rupees 2,381-8, after 
deducting 1,500 rupees paid at Dacca, by their mokhtars: the 
judge was holding sessions at Furreedpore, they could not 
pay the sum to him. They therefore petitioned the collector to re- 
ceive the amount together with pcadah talubanah, and to stay the sale. 
As, however, the representatives of the decreedar denied the pay- 
ment of the rupees 1,500, the collector rejected their petition. That 
day tlie judge returned from the Furreedpore sessions, reference was 
made to him, the receipt was produced, and Lukheenarain, representa- 
tive decreedar, acknowledged its accuracy, and agreed to deduct 1,500 
rupees : including the fourtli instalment and interest, there remained 
due to the decreedar rupees 1,889-3-10. Luckheenarain agreed, on 
payment of that sum, to stop the sale : that sum was accordingly paid 
into the court treasury. On the treasurer's report, an order was passed 
by the judge to prevent the sale, which order was sent to the collect- 
or’s office, with an intimation that an attested copy would follow as 
soon as prepared. That day, the 26th October, which was notified for 
the sale, the sale did not take place: on the 27th, the sale waa made, 
but before the deposit was made by ther purchaser the proceeding 
barring the sale was received by the collector. As it was gener- 
ally known the sale was prohibited, there were ilo bidders : thus the 
1st lot worth 20,000 rupees was sold for 90 rupees, the 2nd lot worth 
3,000 rupees sold fSr 5» rupees, the third lot worth 7,000*rupees sold 
for 5 rupees ; the whole property valued 30,000 rupees realized but 
rupees 100. By summary proceedings the judge* reversed the sale, 
but the purchasers appealed to the Sudder, which Court reversed 
summarily the judge’s order, the 17th March 1847. 

Jnswer . — ^The purchasers maintained the validity of the sale, quot- 
ing Constructions Nos. 928 and 1129, Circular Order 13th September 
1843, and precedent decision of the Sudder Dewanny Adawlut, 11th 
July 1849, in the case of Bootaee Singh versus Bhngwan Dutt. The 
representatives of the decreedar did not state the sum of rupees 
2,381-8 was due, Uiey only petitioned for revival of the order for 
sale. Juggernath, the original decree-holder, acknowledged his 
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mokhtar had received 1,500 rupees of the amount for which the sale 
was notified, and implied that the amount of rupees 2,38 1>8 was not 
due when the sale was effected. 

Decision of the principal mdder ameen . — ^First The authority 
who orders sale can revere it Clause 3, Section 3, Regulation Yll. 
1825, Clause 1, Section 5, Regulation VIl. 1825, paragraph 6, 
Government orders, 15th January 1834, &c. &c. The judge revers- 
ed the sale on the 11th December 1846, on reasonable grounds assign- 
ed. The evidence of Rumzan, jummadar of the collector, and of 
Joomun, chupprassee of the judge, proves the judge’s order barring 
the sale reached the collector before the sale was made. Secondly. 
The payment of rupees 1,500 was proved by the receipt and other 
documents named by the principal suddcr ameen, and that sum was 
not deducted in the lotbundee ; the sale was advertised for the 26th 
and made on the 27th October. Thirdly. The representatives of 
the decreedar received the sum of rupees 1,889-3-6, deposited by 
order of the judge. Fourth and fifth points allude to precedents 
quoted l]y both parties. With reference to these remarks the prin- 
cipal sudder ameen decreed to plaintifis. 

The purchaser defendants appealed, to effect First The jurisdic- 
tion is barred, the Sudder Dewanny Adawlut having reversed the 
judge’s order annulling the sale. Secondly, the evidence of the two 
Avitnesses noticed by the principal sudder ameen, regarding the 
judge’s order having reached the collector before the sale was effect- 
ed, is contradictory and incredible. Thirdly. Tlie sum of rupees 
1,889-3-6, deposited in the court, was taken after the sale. Fourthly. 
The order quoted as precedent by respondents had been reversed on 
revision. Fifthly, Construction No. 1129 had not been noticed 
by the principal .sudder ameen. 

Judgment. 

In legard to jurisdiction it may bo observed a summar^y order of 
the Sudder Dewanny Adawlut, reversing a summary decision, does 
not bar a regular suit or appeal : therefore this suit is admissible. 
Secondly. As thc^ 2 ollector has reported he did not receive the order 
to stay the sale till after it had been made, his assertion settles the 
point, and the evidence of the jummadar and ' chupprassee is dis- 
regarded. Thirdly. It is a fact not to be disputed, and susceptible 
of proof by the office dociunents that the sum of rupees 1,889-3-6, 
which appellants state was taken after the sale by the representatives 
of the decree-holder, was deposited for the special purpose of barring 
the sale. To cause the sale and to draw the money deposited to bar it 
savours strongly of a fraudulent transaction. Fourthly. Construction 
No. 1129 regards mesne profits, interest, or other matter. Involved in a 
decision, and is inapplicable to the matter at issue. Construction 
No. 928 is quoted by the appellants, in their answer: that Construction 
rules that inadequacy of price ahne affords no ground for reversing 
a sale. It appears to me, however, that the orders of the court 
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counter-ordering the sale, and the fact of tlio debtor having paid 
into court the balance of the sura for the recovery of which the sale 
was ordered, as well as the fourth instalraent, which had not been 
included in the lotbundee, afford strong presumption for considering 
the indequacy of price to have been occasioned by the court’s pro- 
ceedings; otherwise it would seem inexplicable why the first 
talooka paying a jumma of 965-15-3^, was sold for rupees 90, the 
second talooka jumma 243-10-2, for rupees 5, the third talooka 
jumma 317-9-4|, for rupees 5. The precedeut of Bootaee Singh 
versus Bhugwan Dutt, decided by the Sudder Dewanny Adawlut, 
on the 11th July 1849, might apply to the appellants’ case if the sale 
had been in all respects regular. The debtors might have been said 
to have been in fault in not sooner adopting measures to stay the 
sale of their property ; but the requirements of the law have not been 
fulfilled. The proclamation must by law contain particulars of the 
amount due for the recovery of which the sale is ordered. The pro- 
clamation made was defective in this point, which is a very, and the 
most, essential point ; and this circumstance alone is sufficient to viti- 
ate the sale. Therefore, though I do not concur in the grounds on 
which the principal sudder ameen based his judgment, I confirm his 
decision, and dismiss the appeal. Costs payable by the parties 
respectively, respondents not having been summoned although present 
by vakeel. 


The 19111 ArniL 1850. 

No. 36 of 1849. 

Appeal from the decision of Nymooddeen, Moonsiff of JAthragunge. 

Sheikh Jan Mohamed, Sheikh Shadaneo, and Patoo Biswas Nuthoolla, 
(Plaintiff's,) Appellants, 

versus , 

Ram Ruttun Bose, (Defendant,) Respondent. 

Suit to cancel a forged agreement (kuboqjeut,) rupees 12, dis- 
missed by the moonsiff^ 25th January 1849, appealed 26tli February 
1849. Since that date appellants have neglected to pij)ceed in tlwiir 
suit The appe^ is'dismissed under Act XXIX. 1841. 

The 19th April 1850. 

No. 37 of 1849. 

Appeal from the decision of Nymooddeen, Moonsiff of Litkragunge. 

Sheikh Annoo and Sheikh Mungul, (two Plaintiffs,) Appellants, 

versus 

Ram Ruttun Bose, (Defendant,) Respondent 

Suit to cancel a forged agreement, rupees 10-9-12, dismissed by the 
moonsiff on tlie 27th January 1849, appealed 26th February 1849, 
and from that date neglected, dismissed under Act XXTX. 1841. 
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The 19th April 1850. 

No. 38 of 1849. 

Appeal from the decision of Nymooddeen, Moonsiff of Lithragunge, 
Gopaul Paramanick^ (Plaintiff^) Appellant, 
versus 

Ram Ruttun Bose, (Defendant,) Respondent. 

Suit to cancel a forged agreement, rupees 12, dismissed by the 
moonsiff on the 27th January 1849, appealed 26th February 1849, 
since neglected, dismissed under Act XXIX. 1841. 


The 29th April 1850. 

No. 39 of 1849. 

Appeal from the decision of Nymooddeen^ Moonsiff of Lithragunge, 
Nudeea Chand Sirdar, (Plaintiff,) Appellant, 
versus 

Ram Ruttun Bose, (Defendant,) Respondent. 

Suit to cancel a forged agreement, rupees 11-8, dismissed by the 
moonsiff on tlie 27th January 1849, appealed 26th February 1849, 
since neglected, dismissed under Act XXIX 1841. 
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. Present: F. W. RUSSELL, Esq., Judge. 


The SOth April 1850. 

Case No. 218 of 1848. 

Appeal from the decision of Mukumud Alum, the Moofisif of Oolooherea, 
passed on the \bth day of May 1848. 

Juddoonautli Koondoo Chowdry, Denonautli Koondoo Cliowdry, 
and Koylascliunder Koondoo Chowdry, (Plaintiffs,) Appellants, 

versus 

Dood Khan alias Doonoo Khan or Choto Dood Khan, for self and 
as guardian of his minor sons and daughter, that is to say, of 
Chand Khan and Sadut Khaii and Ruheeman Beebee, by his late 
wife, Goona Beebee, deceased, Koosheeda Beebee, Korbaun Khan, 
husband of Koosheeda Beebee, Icheeamoee Dossee, Taruckchunder 
Koondoo Chowdry, husband of Icheeamoee Dossee, Ennayut 
Ahmed, for self and as guardian of Lootfunissa Beebee, minor 
daughter of the late Tullukhur Khan, deceased, Dhunnoo Beebee, 
Hubeeb Khan, husband of Dhunnoo Beebee, Armanee Beebee, 
daughter of the late Golaub Khan, deceased, Numdar Khan, lius- 
band of Armanee Beebee, Shaoolee Beebee, daughter of *the late 
Musund Khan, deceased, Luhur Khan, Pahar Khan, Effautoollali 
Khan, Arzoo Khan, and Iloboo Khan, (Defendants,) Respondents. 

Claim, for the reversal of an award given under Act IV. 1840, 
and to obtain po^se^ion of certain purchased lakhiraj, rent-frbe 
lands, with a tank and trees, including damages, laid at Company’s 
rupees two hundred and fifty-seven, annas four/ (Company’s rupees 
257-4.) 

It appears in the plaint that of the ancestral lakhiraj, rent-free 
property belonging to the defendant, Koosheeda Beebee, in the village 
chuck Saheb Khan, within the pergunnah Arsah, she, the said 
defendant, did, on the 15th day of Srabun 1253 B. S., sell her share 
of fifteen cottahs, thirteen gundahs, one corah, and one kraunt of a 
garden, and one and half cottahs being a portion of a parcel of nine 
cottahs of a tank, on the west side of the aforesaid garden, also 
one cottah, ten chittacks, thirteen gundahs, one corah, and one 
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kraunt being a portion of a parcel of one and half beegahs 
including^t^ees^ in a tank called ** Metabpookur,” making a total of 
eighteen cottahs, three chittacks, six gundahs,* two cowrees, and two 
krauntSj for the sum of rupees ojie hundred and five^ to the plaintitts^ 
and having got the bills of sde i^gistered through her husband, 
Korbaun Khan, ^gave the plaintiffs possession of the same ; that the 
defend^t DoodlirKhan, on the4tli of Bhadoon 1253 B. S., under 
the plea of having purchased, out of the aforesaid parcel of land, 
sixteen cottahs, eight chittacks, thirteen gundahs, one cowree, 
and one kraunt of land farmed by Ennayut Muhumud Khan, from 
the defendant Kooshecda Beebee, on the 19th of Kartick 1248 
B. S. preferred a suit under Act IV, 1840, in the court of the 
magistrate at Howrah, under No. 168, pid induced the defendant, 
Icheeamoee Dossee, to prefer her claim in the suit as the purchaser 
of the one cottah, ten chittacks, thirteen gundahs, one cowree, and 
one kraunt share in the tank called “ Metahpookur,” and obtained a 
decree on the 22nd day of September 1846, on the strength of which 
he, the defendant, Dood Khan, subsequently cut down and carried 
away tli6 trees (cocoanuts and bamboos) and all the fish from the 
tank, and dispossessed the plaintiffs, in consequence of which they 
instituted this suit, including the names of the other shareholders 
as defendants in this case. 

The defendant, Dood Khan, in his answer, states that the original 
ancestor, hj name Noor Khan, possessed six beegahs, three cottahs, 
and ten chittacks of lakhiraj, rent-free land, &c., within the villages 
chuck Saheb Khan and Moheearee, and died leaving two sons, by 
name Thalcbber Khan and Mathubbur Khan, and three daughters, 
named Koosheeda Beebee, Dhoonoo Beebee, and Goona Beebee ; that 
the aforesaid Mathubber Khan subsequently died unmarried; that 
Thalebber Khan, on the 3rd day of Kartick 1244 B. S., gave one-half 
of the aforesaid property to his daughter, Lootfoonissa Beebee, and 
the other moiety to his three sisters, by name Koosheeda Beebee, &c., 
under a deed of gift ; that Koosheeda Beebee had sold her share of one 
bcegah and nine chittacks of land to him, the defendant, on tlie 
1 9tn day of Kartick 1248 B, S., for the sum of rupees forty-eight, and 
Dhunnoo Btebee sold her share to the above jiaitied Goona Beebee, 
the wife of Dood Khan, on the 31st day of Bysack 1248 B. S., 
for the sum of rupefcs forty-eight, when both of them became possess- 
ed of and got possession of the said purchased shares ; that subse- 
quently th^e defendant, Dood Khan, sold one cottah, thirteen chit- 
tacks, six gundahs, two cowrees, and two kraunts, being a portion of 
the parcel of the land he had purchased in the village Moheearee, 
and his wife, Goona Beebee, likewise sold three cottahs, ten chittacks, 
thirteen gundahs, one cowree, one kraunt, being a portion of the 
mrcel which she, Goona Beebee, had purchased, and that which had 
been allotted to her share, making a total of five and a half cottahs 
of land, to the plaintiffs, on the 9th day of Assar 1251 B. S., for 



*' 'ziLLA^B Hoooair. , ’ 53 

“H 

the sum of nipees five, annas eight, under. ^ negistercd bill of sale ; 
that the land in (Uspate is within that which he, the defelidant, had 
purchased ; that in consequence of the plaintiifs having forcibly dis- 
possessed him of the land, he ^ed<«a suit under Act IV. .1840, 
and obtained a decree, and w^ accoi^gly put again in possession ; 
that the plaintiffs, with the view of fraudulently ge^ng the land in 
question, instituted this suit on the strength of a faIhrTcated docu- 
ment 

The defendants, Ennayut Muhumud Klian, Hubeeb Khan, Dhun- 
noo Beebee, Kooshoeda Beebee, and Korbaun Khan, in their answer, 
support the plaint 

The defendant, Ichceamoee Dossee, in her answer, states that the 
defendants, Armanee Beebee^ Shaoollee Beebee, Laliur Khan, Pahar 
Khan, Enna^t Muhamud,‘LiOotfooni8sa Beebee, Dood Khan,Chand 
Khan, and Sadut Khan, had sold sixteen cottahs with a “ dobali” to 
her, Icheeamoee Dossee, on the 21st day of Phalgoon 1252 B. S., 
for the sum of rupees forty-four, under a registered bill of sale, 
“ kuballa that in the suit preferred by Dood Khan under Act IV. 
1840, the plaintiffs having stated, in their answer, that they had 
purchased one cottah, ten chittacks, thirteen gundahs, one korah, and 
one kraunt, a portion of the aforesaid sixteen cottahs of land 
from the defendant, Koosheeda Beebee, the defendant, Icheeamoee 
Dossee, preferred her claim, and the suit was subsequently decreed 
in favor of Dood Khan. 

The answer given by the defendants, Armanee Beebee, Shaoollee 
Beebee, Kamdar Khan, and Lohur Khan, is the same as that of 
the defendant Icheeamoee Dossee. 

The plaintiffs, in their replication, contend that Lootfoonissa 
Beebee was not bom in the year 1244 B. S., at which time her fatlier, 
Thallebbur Khan, and her uncle, Mathubbur Khan, and the mother 
of the last two individuals were alive; hence, under these circum- 
stances, it is not probable that Thallebbur Khan could have given 
half a share to his daughter, Lootfoonissa Beebee, who was not in 
existence at the time. '' 

The moonsiff states that the two ** kubaUas,” biUs of sale, filed by 
the plaintiffs, and alleged to have been given to them by Koosheeda 
Beebee, are of no value when compared with that of 1251 B. S., also 
filed by the plaintiffs, because it is not probable" that the plaintiffs 
would have bought the same property twice over; that in the 
*‘furraizi' filed by the plaintiffs, the name of Noor Khan is not 
mentioned, and that in her appearance Lootfoonissa Beebee. does 
not seem to be more than eight years old, and even when compared 
with othen girls, she does not seem to be more than eleven years of 
age; that if the purchase by Dood Khan had not been true, 
Koosheeda Beebee would certainly have opposed it; that the answer 
given by Armanee Beebee and others support tliat of the defendant 
Dood EJian : hence, under all these circumstances, the moonsiff, not 
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considering the demand of the plaintiffs to be jnst, and the witnesses 
produced by them to be worthy of credit, dismissed the case. 

It is urged, in appeal, that notwithstanding their claim had been 
clearly established by witnesses ajpd the “ kuballas” filed by them, 
the moonsiff unjustly and on conjecture dismissed the case, &c. 

After a most^ar^l perusal of all toe papers in this case, I con- 
sider the demdiid of the plaintiffs just and correct, and the decision 
of the moonsiff unjust and injudicious for the following reasons : 

First. The defendant Dood Khan states Thallebbur Khan had 
divided his ancestral property in the year 1244 B. S. equally be- 
tween his daughter, Lootfoonissa Beebee, and his three sisters, Koo- 
sheeda Beebee, Dhunnoo Beebee, and Goona Beebee, that is to say, 
one half to his daughter, the other moiety to his three sisters under 
a deed of gift, whereas it appears irom the decision of the moonsiff 
that, on a local enquiry which he, the moonsiff, had made in person, 
in order to set at rest the objections raised by the plaintiffs, he, tlie 
said moonsiff, calculates the a^e of Lootfoonissa Beebee to be not 
more than eight years and five months, and thus it is clear that 
Lootfoonissa Beebee was not in existence in the year in which the 
deed 6f gift was executed, and the moonsiff states that in his 
opinion the age of Lootfoonissa Beebee, when comparing her with 
other girls, cannot be more than eleven years; but this opinion 
is merely conjecture, and in direct opposition to the result of the 
local enquiry; therefore it is very improbable that Koosheeda Beebee 
can claim a share under such a deed of sale, and that Dood Khan 
could have purchased the said share on the 19th day of Kartick 
1248 B. S., and the bill of sale, to which Koosheeda Beebee objects, 
not having been registered, renders it, the bill of sale, very suspi- 
cions. 

Secondly, The bill of sale, dated the 21st day of Phalgoon 1252 
B. S., vfiled by the respondent (defendant) Icheeamoee Dossee, is 
also invalid, because the defendant, in her answer, states Dood 
Khan to be |the vendor, whereas the names of Lootfoonissa Beebee 
and others appear affixed as the vendors in the bill of sale aforesaid, 
and not the name of Dood Khan; further, it has been shown that 
Lootfoonissft Beebee is at the present time at. minor; the bill of sale 
aforesaid must therefore be inaamissible in a court of justice ; more- 
over, it is impossiBte tliat Chand Khan and Sadut Khan, whom the 
appellants declare to be minors, could sell the self acquired property 
of the fiither, Dood Khan, in Metahpookur during his lifetime, al- 
though the bill of sale of Icheeamoee has been registered, yet as the 
vendors, Lootfoonissa Beebee and others, appear to be minors, it is 
evident the registry was fraudulently obtained. « 

Thirdly. The statement of the moonsiff on setting aside, in 
reference to the kuballa of 1251 B. S., the two bills of sale, that is 
to say, that of 1252 B. S., and that of 1253 B. S., stating that a 
property cannot be twice purchased by the same individual, is 
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unjust, because, in the kuhalla of 1251 B. S., purporting to bo 
the sale of fire and a half cottahs of land to the plaintids 
by the defendant, Dood Khan, and his wife, Goona Becbee, it 
is stated that Dood Khan purchased the shares of Koosheeda and 
Dhunnoo Beebee, and that Goona Beebee was the proprietor of her 
own share; whereas no allusion to the land in dispute is made in the 
kuballa, bearing date the year 1251 B. S., as stated in the kuballa 
of 1253 B. 8., though it is stated in the kuballa of the year 1252 
B. S. that the plaintiffs had purchased one cottah, thirteen chittacks, 
six gundahs, two cowrees, and two kraunts, a portion of the parcel of 
five and a half cottahs of land from Koosheeda Beebee, which is in 
no way detrimental to Dood Khan. 

Fourthly. The bill of sale filed by the plaintiffs, regarding the 
property in dispute, has been duly registered, and which is admitted 
by the vendor, Koosheeda Beebee, and the authenticity of it verified 
by four witnesses. 

Fifthly. After this appeal had been admitted, the defendant, Dood 
Khan, filed a copy of a bill of sale, dated the 9th day of Bysack 
1253 B. S., to prove the fact of the land in dispute being in his 
possession ; but no trace of the property in dispute is to be round in 
the said bill of sale ; on the perusal of it, it appears that the vendors 
were Effayutoollah and others, who had sold their shares, amount- 
ing to five beegahs and six and a half cottahs of lakhiraj (rent-free) 
garden and tank to the plaintiffs, on the 9th day of Bysack 1253 
B. S., for the sum of rupees seven h^lndred and sixty-five : under 
the forty-first line of the said kuballa, where the boundaries are 
defined, the following words appear : the former lakluraj of Thai- 
lebbur Khan and at present to the east of the garden in the possession 
of Doonoo Khan but as the plaintiffs aver that Kooshee^ Beebee 
was the vendor of the property in dispute, it is impossible that the 
property alluded to in the boundary above quoted, can be that jaroperty 
now claimed by the plaintiffs, nor does it appear in the last ku- 
balla that Dood Khan is the purchaser of tlie disputed property : 
hence, under all these circumstances, I decree thfe appeal, and reverse 
the decision passed by themoonsiff on the 15th day of May 184§, 
and 1 direct that the appellants be put in possession of \he propesty 
in dispute. ^ ^ 

The costs of both courts are to paid by the defendants, Dood Khan 
and Icheeamoee Dossee. The respondent Dood Khan admits being 
in possession of the property in question under Act IV. 1840 ; and 
as there are discrepancies in the evidence of the witnesses for the 
appellants regarding the value and extent of damage, the appel- 
lants cannot now receive the damages claimed by them, but will, in 
the execution of the decree, be entitled to receive such portion of the 
damages as may, on enquiry, be established. 
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The SOth Apbil 1850. 

Case No. 238 of 1848. 

Appeal from the decision of Muhummud Yahsannul Ghuwsee, the Moonsiff 
of Jehanabad, dated the IZthday of May 1848 . 

Maddim Bang Baugdeo, (Defendant,) Appellant, 
versus 

Bhumit Mundle, (PlaintifP,) Respondent. 

Claim, for the recovery of the sum of rupees sixty, annas nine, 
gundahs ten, being the amount of certain money advanced on loan 
on a bond, including interest. 

It appears from the papers in this case, that the defendant bor- 
rowed the sum of rupees forty-seven, annas eight, from the plaintiff, 
on a bond, bearing date the 9th day of Bhadoon 1249 B. S., of 
which sum the defendant repaid rupees tliirtcen, and, failing to 
liquidate the balance, the plaintiff sued him, the defendant, for the 
sum of rupees fifty-seven, annas eight, which amount includes the 
accruing interest. 

The defendant, in his answer, denies the debt, and states that the 
plaintiff has instituted this suit from enmity, on the strength of a 
fabricated bond. 

The moonsiff, considering the demand of the plaintiff to be estab- 
lished by the evidence of his witnesses and the bond filed by him, 
decreed the case to the extent of rupees sixty, annas nine, gundahs 
ten, which amount includes the interest for the time during which 
tho case was pending before the court 

It is urged, in appeal, that, notwithstanding tho fact of the enmity 
had been proved by witnesses produced by the appellant, the moon- 
siff unjustly decreed the case, &c. 

After the admission of this appeal, the respondent filed a list, in 
which were tho names of two witnesses, Gholamce Sirdar and Mun- 
saram Sirdar, statiii^ that they, that is to say, Gholamee Sirdar and 
]|([unsaram Sirdar, would prove his demand, hence it is necessary that 
themoonsiiTshould take the evidence of the two witnesses aforesaid, 
as well as those who have not been examined, and whose names appear 
written as witnesses to the bond in that document, and to re-try the 
case, therefore 1 decree this appeal, and reverse the decision passed 
by tlie moonsiff on the SOtli day of May 1848, and order that 
the case be remanded to the moonsiff, with instructions to restore it 
to its original number on its file, and, having attended to the remarks 
recorded in this decree, to re-hear the case. 

^sts to be paid for the present by each party respectively, and 
ultimately by the losing party. 

The value of stamp upon the petition of appeal is to be refunded 
to the appellant. 
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The 30th April 1850. 

No. 261 of 1848. 

Appeal from the deeinon of Pundit Sreeram Turkolmkar, the head Moon-- 
eiff of Uooghly, passed on the 20th day of June 1848 . 

Doorgachorn Datt Talookdar^ (Plaintiff,) Appellant, 
versus 

Bissumbhur Koowur, Ru»lioonaulii Koowur, and Kisto Koowur, 
(Defendants,) and 

Eallachurn Ghose and Madhubchunder Ghose, Claimants, 
Respondents. 

Claim, for the reversal of a summary award given under Re- 
gulation V. 1812, and for the arrears of rent, laid at Company’s 
rupees one hundred and two, annas nine, gundahs nineteen, (Com- 
pany’s rupees 102-9-19.) 

■ It appears from the papers in this case that in the village Amor- 
pore, situated within the putnce talook belonging to the plaintiff, 
there was ajumma of rupees eighty-five, annas fifteen, gundahs fif- 
teen, in the name of the late Ramtunoo Koowur, realized through 
the defendants, who having fallen into arrears to the amount of 
rupees six, annas six, gundahs fifteen, being the balance for the 
year 1252 B. S., and the balance for the year 1253 B. S., including 
interest accruing to rupees forty-two, annas eight, gundahs seven, 
the plaintiff put in force the provisions of Regulation V. 1812, for 
the arrears of 1253 B. S., only against the defendants, who, accord- 
ing to the said Regulation, commained to the collector and obtained 
a decree ; in consequence of wnich the plaintiff has instituted this 
suit for the recovery of the arrears due by the defendants, for 
both of the aforesaid years, that is to say, for the years 1252 and 
1253 B. S., with interest, including costs of degree in the collector’s 
court, estimated at rupees one hundred and two, annas nine, and 
gundahs nineteen^ (Company’s rupees 102-9-19.) , • 

The defendants, iff their answer, contend that the former jumma 
in the aforesaid village was held under two separate pottahs, leases, 
for rupees seventy-eight, annas ten, and one gnndah, in all: that in 
1243 B. S., a deduction of rupees two, annas eight being made 
from the amount on account of chakran land, given in remunera- 
tion for past services, the sum of rupees seventy-six, annas two, 
gundah one was the fixed jumma; that they had paid the whole 
rent for the year 1252 B. S.,as well as fifty-five rupees for the year 
1253 R S., and that they had obtained receipts for the sum of 
forty-five rupees only; that the plaintiff, with the view to enhance 
the jumma, has instituted this suit. 
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The head moonsiff decreed the case on the following grounds to 
the extent of rupees fifty-two, annas nine, gundahs five, being a 
portion of the amount claimed by the plaintiff, that is to say, although 
it is written in the lawazimah papers, village accounts, filed by the 
plaintiff, that the defendants hold a jumma of rupees eighty-five, 
annas fifteen, gundahs fifteen, still from the decision underdate the 
9th day of September 1829, filed byjthe defendants, it appears that 
their ancestor, Ramtunoo Koowur, held a jumma of Sicca ru- 
pees seventy-eight, annas ten, gundahs one, or Company’s ru- 
pees eighty-three, annas thirteen, gundahs ten, and the defendants 
state that, out of that jumma, the talookdar allowed them a deduc- 
tion of rupees two, annas eight, on account of chakran, or land given 
to defray the expense of collecting the revenue ; but the defendants 
have not filed any documents to establish that fact, neither have 
they produced any witness to prove the truth of their objection, m 
whicn they declare they had not received a receipt for ten rupees 
out of the whole amount which, they aver, they had paid on account 
of rent due for the year 1253 R. S. ; hence, according to the jumma 
stated in Hhe abovementioned decision, the plaintiff is entitled to 
the sum of rupees fifty-two, annas nine, gundahs five, that is 
to say : — 

Balance of rent for the year 1252 B. S., 3 13 10 

Balance of rent for the year 1253 B. S., 38 13 10 

Costs incurred under Regulation V. 1812, 3 8 0 

On account of interest, 6 6 5 


Total, 52 9 5 

rupees fifty-two, annas nine, gundahs five. 

It is urged, in appeal, that, notwithstanding the fact of the amount 
of the jumma declared by him has been clearly established by the 
lawazimjih papers, village accounts, filed by him, as well as by the 
evidence of his witnesses, the head moonsiff has unjustly decreed only 
a portion of his (the plaintifi ’s) demand. 

Both parties, being dissatisfied with the decision passed by the 
moonsiff, appealed against it, the defendant (respondent) under No. 
256, and the plaintiff (appellant) under No. 26 1. ‘The case No. 258 
was remanded for re-trial to the moonsiff, that the objections urged 
by the respondent might be set at rest, on the 14th day of March 
1850. I therefore decree this appeal, and reverse the decision passed 
by the moonsiff on the 20th day of June 1848, and direct that a 
copy of this order be forwarded to the moonsiff, with instructions to 
enquire into the objections offered by the appellant, and then to de- 
cide it with the other case. 

Costs to bo paid by each party for the present, and ultimately by 
the losing party. 

The value of the stamp upon the petition of appeal is to be refund- 
ed to the appellant 
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The 30th April 1850. 

Case No, 265 of 1848. 

Appeal from the decision of Muhummud Tahsannul Ghunnee, the Movnxiff 
of Jehanabad, passed on the ^bth day of June 1848, 

Cliundecchum Ghose, Ratnclmrn Ghose, Koroonamoee Dassce, 
mother of Nobccnchiinder Ghose, and Trcelochum Ghose, 
minors, (Flaintifis,) Appellants, 

versus 

Doorgachum Dutt, Pntnee Talookdar, (Defendant,) Respondent. 

Claim, for a release from all rent of certain land, which had pre- 
viously been resigned, laid at Company’s rupees twenty-six, annas 
ten, gundahs thirteen, (Company’s rupees 26-10-13.) 

The plaint sets forth that Bhoyrubchunder Ghose, late the 
husband of Koroonamoee Dassee, ana the father of Chundeechurn 
Ghose and Ramchum Ghose, held a farm of seven beegahs nineteen 
cottahs of every description of land, in a village called Nosheer- 
hattee, at an annual rent of rupees twenty-six, annas ten, gundas 
thirteen, (rupees 26-10-13); that the plaintiffs paid the whole rent 
up to the year 1251 B. S., and obtained receipts for the said rent, 
and that they are not in arrears ; that, owing to the aforesaid rent 
having been greatly enhanced, and the plaintiffs reduced in circum- 
stances, and under the displeasure of the talookdar, the plaintiff, 
Chundeechurn Ghose, on the 17th day of Bysack 1252 B. S., sent up 
from Calcutta by post his resignation of the land in question to the 
talookdar ; but he, Chundeechurn Ghose, having subsequently 
returned to his house, he, with the two other plaintiffs, gave another 
ishtuffa, resignation, on the 25th day of Bysack, to Kishoreemohun 
Sein, the manager of the talookdar, in the presence of ’several 
witnesses in order to make the matter the more public; that 
the manager of the talookdar endeavoured tq make some other 
arrangement about the land, but, owing to the rate of the rent of it 
having been much enhanced, no person came forward to tafee 
it, and the land in coifeequence is lying uncultivated; that notwith- 
standing the talookdar was aware of the above circumstances respect- 
ing the resignation of the land, he instituted a suit for the arrears of 
rent under No. 290, in which (the plaintiff) Ramchum Ghose, in'his 
answer, alluded to the resignation of the land; and although the case 
was ultimately struck off the file, the talookdar instituted another 
suit under No. 121, for balance of rent, in consequence of which 
the plaintiffs have instituted this suit. 

The defendant, in his answer, contends that the statement made 
by the plaintiffs of having paid the rent up to the year 1251 B. S., 
and of having obtained receipts for it, also of havmg resigned the 
land, is false, &c. 
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The moonsifF states that when the plaintiflTs, from reduced cir- 
cumstances, were unable to pay the rent of the land and tendered 
their resignation of the same to the talookdar and instituted this suit, 
as it would not have caused any loss to the talookdar to have farm- 
ed the land to other ryots, the refusal of the talookdar to accept the 
resignation of the land tendered by the plaintiff is an act of oppres- 
sion ; therefore the moonsiff decreed the case, and ordered that the 
plaintiffs be relieved from all responsibility, from tlie 14th day 
of Assar 1255 B. S., and that the talookdar was at liberty to farm 
the land to other ryots. 

It is urged in the appeal that^ although the fact of the resignation 
having been tendered in the commencement of the month of Bysack 
1252, was proved by the evidence of the plaintiffs’ (appellants’) 
witnesses and the post receipts produced, the moonsiff has unjust- 
ly relieved them (the appellants) ffom responsibility, from the date 
of his decision, instead of from the date on which the resignation was 
tendered. 

From the evidence of the three witnesses produced by the appel- 
lants, tlie fact of their having tendered the resignation of the land in 
question in the month of Bysack 1252 B. S., to the talookdar and 
his manager, has clearly been established. The moonsiff has relieved 
them, the appellants, from responsibility for rent from the date of the 
14th day of Assar 1255 B. S., the date on which he passed his 
decision. The order of the moonsiff is manifestly unjust. The re- 
spondent has not appealed against the decision of the moonsiff, there- 
fore he tacitly admits the statement of the appellants regarding the 
resignation to be correct: therefore I decree this appeal, and reverse 
the decision passed by the moonsiff on the 26tli day of June 1848 ; 
and I order that the appellant be relieved from all responsibility for 
the rent of the land in question from the month of Bysack 1252 B. S. 

Costs of both courts are to be paid by the respondent 

The SOtii Apeil 1850. 

' Case No. 266 of 1848. 

Appeal from tjie deeinon of Muhummud Tahsanml Gkmnee, the Moormff 
of Jehanabad, dated the 2^th Jvrie 1848. 

Bamchum Ghoso, (Defendant,) Appellant, 
vertut 

Doorgachum Dutt, (Plaintiff,) Respondent 

Claim, for the arrears of rent, laid at Company’s rupees sixty- 
two, annas eleven, gundahs eighteen, (Company’s rupees 62-11-18,) 
with interest 

It appears from the plaint that the late Bhyrub Chnnder Ghose 
held an annual jumma of rupees 26, annas 10, gundahs 13, in lot 
Doyahkandha, within the village Nosheerbattee, otherwise called 
Goghaut, on the demise of whom, that is to say, on the demise of 



ZIU.AB BDOOHLr. 


61 


Bhoyrnb Chunder Ghose, his heir^ Bamchum Ghose, continued to 
pay the rent aforesdd; that the rent due from the year 1248 B. S. 
to 1252 B. S. amounted to rupees one hundred and six, annas ten, 
gundahs twelve, which, with the accruing interest of rupees six, annas 
two, gundahs two, makes a total sum of rupees one hundred and 
twelve, annas twelve, gundahs fourteen, of which the defendant had 
paid rupees sixt^-eight, annas eight, gundahs fifteen, and failing to 
pay the balance including interest to the amount of rupees fifty-two, 
gundahs ten, kaugs seven, teels eight, the plaintifi filed a suit against 
him under No. 290, which case having been struck off the file 
for incorrectness, the plaintiff has institu^ this suit 

The defendant, Ramchurn Ghose, in his answer, avers to having 
paid the whole of the rent op to the year 1251 B. S., and that he 
obtained receipts for the same ; that, owing to the enhanced rate of 
the rent, he, the defendant, resigned the land in the month of Bysack 
1252 B. S. ; that the plaintiff, although he was made aware of the 
fact of the resignation of land having oeen tendered, instituted this 
suit, with a view of distressing him, the defendant 

The moonsiff states that the receipts filed by the defendant, pur- 
porting to bo those for rent paid up to the year 1251 B. S., are not 
authenticated by the gomashta of the talookdar, whereas the la- 
waziraa, village papers produced by the plaintifi'having been autlienti- 
cated by the gomashta, prove the arrears due by the defendant ; 
and the moonsift’ therefore decreed, exclusive of the sum for interest 
of rupees six, annas two, gundahs two, (rupees 6-2-2,) to the extent 
of rujiees sixty-two, annas eleven, gundahs eighteen, which includes 
costs, &C. 

It is urged in appeal that, notwithstandmg the gomashtas, who 
had given the receipts to the appellant, were still alive, the moon- 
siff, without summoning them tWugh the respondent for the pur- 
pose of distinctly proving the authenticity of those receipts, unjustly 
decided the case. 

In order to have set at rest all objections, the moonsiff decidedly 
ought to have summoned the respective gonftishtas (through the 
respondent), who had given the receipts filed by the appellant, to 
prove the authonlicUy or otherwise of the said receipts, previous 
to his having decided the case. The moonsiff having made this omis- 
sion, his decision is not complete, and is open to *di8pute and cavil, 
therefore I decree this appeal, and reverse the decision passed by 
the moonsiff on the 26th day of June 1848, and order that the 
case be remanded to the moonsiff, with instructions to restore it 
to its original number on the file, and, having supplied the omis- 
sion noticed in this decree, to re-try the case. 

Costs to be paid for the present by each party respectively, and 
ultimately by the losing party. 

The value of the stamp upon the petition of appeal is to be re- 
funded to tlie appellant 
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The 30th April 1850. 

Case No. 250 of 1848. 

Appeal from the deckion of Syud Israr Ali^ the late Moonsiff of Keerpoy^ 
passed on the \bth day of June 1848 . 

Ramjee Fouzdar, (Plaintiff^) Appellant, 
versus 

Bishonauth Chuckerbuttee and Kettuinnohiin Cliuckerbuttee, 
(Defendants,) Respondents. 

Claim, for the recovery of the sum of money, amounting to 
rupees one hundred and thirty-five, annas eight, bein^ the amount 
of a sum of money advanced on loan on a bond including interest. 

The plaint acts forth that the defendants had received the sum of 
rupees one hundred on loan from the plaintilf on a bond, dated the 
27th day of Assin 1251 B. S., upon the condition that they would 
liquidate the whole amount by the month of Chyte 1251 B. S. The 
defendants having failed to fulfil the condition aforesaid, the plaintiff 
filed this action against tliein. 

Tlie defendants, in their answer, deny the debt ia toto^ and aver 
that on the date on the face of the bond, the defendant, Bishonauth 
Chuckerbuttee, was absent from his home, and was in another 
place ; that the defendants both of them are able to read and write, 
and that, by comparing their handwriting with the signature affixed 
to the bond, the fact of the bond being a fabricated instrument will 
clearly be established ; that in consequence of a feud between the 
defendants and the nephew of the plaintiff’, by name Jugmswur 
Fouzdar, regarding some lakhiraj and bromutter land, he, Juggis- 
wur Fouzdar, induced the institution of this suit by the plaintiff 

The moonsiff’ states, in his decision, that the plaintiff’ has produced 
three .witnesses to prove his claim; that from their evidence, 
it appears that they are in the habit of giving evidence as a 
means of livelihood in any case in wliich they can obtain such em- 
ployment; moreover, it appears they are under the influence of the 
said plaintiff*; hence no dependance can be placed on their testimony ; 
fhrther the plaintiff* declares the bond was written by the defendant, 
Bishonauth Chuckerbuttee, who, having personally appeared before 
the moonsiff, was directed to copy the bond, which he did, and the 
writing of which coj)y does not correspond with the writing in the 
bond; and both the signatures affixed to the bond aforesaid, 
evidently appear to have been written by one and the same person ; 
it is also proved by the evidence of the witnesses for the defendants 
that this case has been instituted from enmity ; and under these 
circumstances the moonsiff* dismissed the case. 

It is urged b3r the appellant that, although the facts of both the 
respondents having borrowed the money and signed the bond, and 
that Bishonauth Chuckerbuttee wrote the bond, have been clearly 
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proved by the three witnesses produced by him, the appellant, the 
moonsifF has unjustly dismissed the case, &c. 

After a careful perusal of all the papers of this case, it appears 
that the witnesses produced by the appellant to prove his demand 
had been tutored, and no dependance can be placed on their testi- 
mony ; and from the depositions of the witnesses for the respondent, 
it is proved that a feud exists between the parties. Under these cir- 
cumstances, and with reference to the grounds recorded by the 
inoonsifr, I consider his decision to be just and sound, and the appeal 
to be vexatious and litigious : therefore I dismiss this appeal, with 
costs, and confirm the decision of the moonsitf, passed on the 15th 
day of June 1848, and as the appeal is decidedly litigious, I fine the 
appellant one hundred rupees under Section 3, Uegnlation Xlll. 
1796, 


The 30th. April 1850. 

Case No. 245 of 1848. 

Appeal from the decision of Baboo Tarukchunder Ghose, the Moonsiff of 
Mahanaud, passed on the 18M day of September 1847. 

Sheikh Subkootoollah, (Defendant,) Appellant, 

. versus 

Sheikh Ghuneeboolla, (Plaintiff,) Respondent. 

Claim, for the recovery of a sura of money, amounting to rupees 
one hundred and thirty-six, annas fifteen, gundabs five, being the 
amount of a sum of money advanced on loan on a bond, including 
interest 

The appellant, on the 26th day of March 1850, filed a razee- 
namah, deed of acquiescence, and in like manner the respondent filed 
a saffeenamah, deed of compromise, both parties declaring that 
they have amicably settled the matter between themselves out of 
court, and that they have not any demand the one against the other, 
aJid soliciting that each party may pay their respective costs. 

The case has this day been brought forward ; and with reference 
to the two aforesaiif documents, I dismiss this appeal, and order tliai 
each party respectively pay their own costs. 

The value of the stamp upon the petition of appeal is to be re- 
funded to the appellant. 
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Present: C. STEER, Esq., Officiating Judge. 

The Qth April 1850. 

No. 57 of 1847. 

Appeal against the decision of Moulvee Mooftee Luft Hussein Khan 
Bahadoovy former first Principal Sadder Ameen of Jessorcy dated 
18/A September 1847* 

Bogwan Chunder Potdar, appellant in the suit of Ramgopal Mooko- 
padea, (Plaintiff,) Respondent, 
versus 

The Appellant and Mr. Lethangie, and after him, Mr. Mackenzie. 

This suit was instituted on the 24th February. 1847, to recover 
the sum of 730-8-4, being a claim on account of interest 
The plaintiff got a decree against Bogwan Chunder Potdar, appel- 
lant, for arrears of rent to the amount of rupees 3,500. Taking out 
execution of the same, the potdar entered into a bond, stipulating 
that he would pay the amount in specified instalments, together with 
the legal interest, by the end of Bhadoon 1248, and he pledged for 
the due fulfilment of the same, his estate of turruf Shreepore. Fail- 
ing to abide by his agreement, the plaintiff caused his estate to be 
sold, which being done, the price realized for it was rupees 3,660. 
Mr. Lethangie, nowever, bailing also obtained a decree against the 
said Bogwan Chunder, applied to the principal sudder ameen to be 
allowed to share in the proceeds of the sale of t'Ae said estate ; which 
being granted, the sum of 2,178-4 was paid to him out of t|;ie 
above sum. The plaintiff appealed against this order (the same hav- 
ing been upheld by the zillah judge) to the Sudder, by whom the 
order of the principal sudder ameen was reversed, and the monejr, 
paid to Mr. Lethangie, was directed to be recovered, and to be paid 
to the plaintiff Mr. Lethangie accordingly being called upon so to do, 
deposited the sum of 2,178-4, which was duly paid to the plaintiff, 
who at the same time claimed the interest upon that sum from Mr. 
Lethangie, during the period that it was in his hands, viz., frpm 28th 
January 1843 to 18 th April 1845. The principal sudder ameen, how- 
ever, on the ground that the orders of the Sudder were silent as to the 
payment of any money as interest on the sum ordered to be refunded, 
rejected the claim. The plaintiff then applied that the interest 
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might be realized from Bogwan Chunder, which was at first com- 

E lied with by the then second principal sudder ameen, and a talook 
elonging to Bogwan Chunder was attached for the claim. Another 
change having taken place in the office of principal sadder ameen, 
the next officer applied to the judge to review this order of his 
predecessor, and being allowed so to do, he declared Bogwan 
Chunder free from all liability, and released his estate, at the same 
time he recommended that he might bo allowed to review the order 
by which Mr. Lethangie was released, which not being approved of 
by the judge, thus both Bogwan Chunder and Mr. Lethangie were 
set free. The plaintiff therefore brings this regular suit against both 
these parties, leaving it to the judgment of the court to award him the 
interest justly due to him, from whichever side may be considered 
liable for it 

Mr. Lethangie makes answer that, as the court awarded to liim 
the sum on which the plaintiff now sues for interest, which he 
refunded, on demand, he committed no wrong, whereby he can be 
mulcted in the present claim. He quotes Construction No. 1129, and 
on it claims a nonsuit 

Bogwan Chunder makes answer that, as it was no fault of his 
that the plaintiff was kept out of his money, it is not just to hold him 
remonsiole for the interest 

The principal sadder ameen decreed the claim against Bogwan 
Chunder Potdar, thinkmg that, as the original debt was due from 
him, he is the party from whom the interest ought to be levied. 

Judgment. 

Bog^wan Chunder, the appellant, cannot, in any way, be held liable 
for. tins claim. His liability to the plaintiff ceased when the court 
realized the full amount of the decree against him by the sale of his 
talook. It was no fault of his that any part of the proceeds were 
paid to Mr. Lethangie. The lower court has erred, therefore, 
in decreeing this claim against hii«, and I reverse that deci- 
sion, and at the same time declare Mr. James Thompson 
Mackenzie, successof to Mr. Lethangie, answerable to the respon- 
dent for the interest claimed in this suit. He held the principal 
in his hands from the 28th January 1843 to the' 18th April 1845, 
and as he enjoyed the use of it, he suffers no wrong or hardship in 
being called upon fo pay the interest of it. True, he also held a 
decree against Bogwan Chunder, appellant, and was really entitled 
to such a sum as we court gave him, but he had no title to any of 
the proceeds of the sale of l^reepore, which estate had been pledged 
to the respondent To Mr. Lethangie, (now Mr. Mackenzie,) there- 
fore he has a right to look for the mterest for his money during the 
time that it was in Mr. Lethangie’s hands ; and I award it to him 
acrardingly, with interest on tiie principal sum claimed, from date 
of institution of this suit up to the date of this decision, and farther 
interest on this sum until date of payment. 
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Bogwan Chunder l)eing released from all liability as to costs* 
each party, I think, under all the circumstances, should pay its own* 
and so I decree it 

Mr. Lethangie’s plea, founded on the Construction quoted, might 
be a good argument for Bogwan Chunder, but is none for Mr. 
Lethangie. 


The 12th Apuil 1850. 

No, 58 of 1847. 

Appeal against the decision of Moo/tee Lutf Hussein Khan Bahadnor, 
former frst Principal Sudder Ameen of Jessore, dated the 16tA Sep- 
tember 1847. 

Meer Alii Ashruff, (Plaintiff,) Appellant, 
versus 

Aradhunnee Dossea, Mahdub Ham Sircar, Fiikeer Chand, Prwn- 
nath Bose, Taramonee Dossea, and Messrs. Hunter and Co., 
(Defendants,) Respondents. 

This suit was instituted on the 30th . December 1844, to recover 

f ossession, in virtue of a perpetual lease of a 5 annas portion of 
'uddum Dao and seven other kismuts, with mesne profits. Suit 
valued at rupees 484-13-6. 

The plaint sets forth that Ram Hurree Sircar, the ancestor of 
Shishteedhur Sircar, the husband of Aradhunnee, obtained a mouroo- 
see grant of the property in dispute in 1 196, from Rajah Ramkishen 
Roy. The mouroosee was held jointly by the said Ram Hurree and 
Seeromunneo Sircar, the former being owmer of 10 annas, and the 
latter of 6. The share of Ram Hurree devolved, after his demise, 
to Mahdub Ram, defendant, and Juggurnath, father of Fukeer 
Chand, defendant, who held between them 5 out of the Itf annas, 
and to Shishteedhur, who held the other 5. On the death of Shish- 
teedhur, his wife, Aradhunnee, succeeded to his ^hare ; but not being 
able to look after the property, and being pressed by debt, she, on 
the 29th Jait 1251, gave to the plaintiff a perpetual, lease of tlie 
same. He had scarcely got possession, when I*rannath Bose, de- 
fendant, alleging a prior lease from Aradhunnee,* instituted an Act 
IV. case before the joint magistrate of Pubna. Fukeer Chand also 
claimed the property for himself ; and his fellow sharer, Mahdub 
Ram, alleging that Aradhunnee had no right or interest in it, and 
Taramonee mso preferred a separate claim to it for herself. The 
case was disposed of by the joint magistrate declaring, on the 
2nd October 1844, in favor of Fukeer Chand, and Mahdub, who on 
the strength of that order immediately dispossessed the plaintiff 
Fukeer Chand makes answer, that his father Ju^umath, Ms 
uncle Mahdub Ram, and Shishteedhur SiHsar, were in joint posses- 
sion of the 10 annas of the propeidy under dispute. Shishteedhur 
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having given liis wife, Aradhunnee, permission to adopt a son, died. 
And his widow, in 1223, accordingly adopted as her son, one Jai- 
narain, who, in 1238, died without issue, leaving a widow, Tara- 
monee, defendant Such being the statQ of the case, the defendant 
contends that lie and Mahdub succeed to the share of Shisliteedhur, 
neither Aradhunnee nor Taramonie having any right or title to it 
under the Hindoo law, but only to maintenance. 

Mahdub Bam su^orts this statement of Fukeer Chaud. 

Meer Alii Ashruff, in his reply, denies that Aradhunnee adopted 
Jainarain, or that she or Taramonee are supported by Fukeer Chand. 
He adds, that in a former case, which was tried before the moonsitf 
of Commercolly, there was no mention made of the adoption. 

Aradhunnee, in her answer, supports the statement of Meer Alii 
and denies having given any pottah to Prannatli Bose. 

Taramonee muKcs answer that Aradhunnee did adopt Jainarain, 
who was her husband, and to whose rights mid possession she, Tara- 
monee, as his widow, has succeeded. 

Tlie pi^incipal sudder ameen thinks that tlio court cannot support 
the plaintiff’s title, for, from the oral evidence adduced by Taramonee, 
the adoption of her husband Jainarain, by Aradhunnee, is satisfac- 
torily proved, and also that Jainarain was in possession of the 
5 annas of the property in dispute. The principal sudder ameen 
called for the bywastah of the pundit on the question of succession, 
and as it appeared therefrom that, by Hindoo law, Taramonee suc- 
ceeds to the rights of her husband, he dismissed the claim of tlie 
plaintiif as untenable. 

Judgment. 

Thus, the mere oral evidence of six witnesses, relating to a matter 
which occurred upwards of 30 years ago, unsupported by a single 
document, either in direct proofs or as corroborative or even indica- 
tive of the alleged adoption, is pronounced sufficient proof to decree 
away the right and inheritance of the widow. If evidence of this 
sort is to establish ^ right in tlie eye of the law, then who is safe in 
^is possessions? There being not a particle of evidence of the adop- 
tion except Ihe oral testimony of the said witfiesses, I consider it 
altogether insufficient as proof of the alleged fact, and I accordingly 
reverse the decisioV. of the lower court, and, regarding Aradhunnoe^s 
right as clear and incontrovertible to make what arrangement she 
likes with resjiect to her property, which, there is ample proof, was 
in her possession at the time the present dispute arose, T decree the 
claim of the plaintiff^ in virtue of his pottah from Aradhunnee, with 
costs against Mahdub Ram, Fukeer Chand, Prannath, and Tara- 
monee, the other two defendants being released. 
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The 12tH April 1850. 

No. 60 of 1847. 

Aradhunnee, Defendant, Appellant, in the suit of Meer Alii AshruflF, 

(Plaintiff,) 

versus 

The Appellant, Mahdub Ram, Fukeer Chand, Prannath Bose, Tara- 
monee. Defendant, and Messrs. Hunter and Co. 

This is a second appeal from the decision of the principal suddor 
ameen, in the case recorded in No. 58, this day decided. The order 
of the lower court in that case having been reversed in respect to 
the claim of Meer Alii Asliruff, ^ho nas been declared entitled to 
possession of the property under dispute in virtue of the lease held 
by him from Aradhunnee, the appellant in this case, it is only neces- 
sary to say that the adverse order of the lower court, in respect to 
the claims of Aradhunnee, is reversed, and this appeal decreed, with 
costs against Fukeer Chand, Mahdub Ram, Prannath Bose, and 
Taramonee, Meer Alii Asliruff and Messrs. Hunter and Co. being 
released. 


The 12th April 1850. 

No. 62 of 1847. 

Appeal against the decision of Moulvee MoofteeLutf Hussein Khan Baha* 
door, former fit st Principal Sudder Ameen of Jessore, dated the 2^th 
November 1847. 

Kishto Chunder Chuckerbuttee, (Defendant,) Appellant, 

versus 

Mr. T. J. Kenny, (Plaintiff,) Respondent 

This suit was instituted on the 8tli December 1846, to recover 
tlie sum of rupees 3,607-10-10, arrears of rent of 1263., ' 

The plaintiff, who liolds under the collector a farm of 6 annas 
8 gundahs of pergunnah Mahmudshaie, the property of the minor 
rajah, Judoo Bosun Deb Roy, sues the defendant, who is der-iz- 
ardar of the two dhces of Ishakhata and Kandra for the balanco of 
rent due off the same to the end of Kartick 1263, amounting to 
rup^s 3,507-10-10. 

Defendant denies that there is so large a sum due, and states that 
the kists payable by him up to Kartick 1263, amounted to 6,600 
rupees, of which he, on vayous dates, paid 5,199 rupees, and holds 
plaintiff’s receipts for the same. 

The principal sudder ameen examined file plaintiff in person re- 
garding the alleged payments: He denied, on oath, that he ever 

21 
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wrote or signed or gave 3, out of the 5, recei]^ filed by the defend- 
ant, and as the truth of this statement -was corroborated by the 
plainti^s receipt book, the principal sudder ameen.. gave him a de- 
cree for the balance of rent claimed by him. 

JuDGMBKT 

Having examined the receipts filed by the defendant, I am of opi- 
nion that the 3, which the respondent denied, were properly rejected 
by the lower court as evidently not in the handwriting of the 
plaintiff. The decree of the principal sudder ameen is, merefore, 
affirmed, and this appeal dismissed, with costs. 


The 22Hi> April 1850. 

No. 3 of 1848. 

Appeal agaimt the decimn of Rate Loknath Bose Bahadoor, late 
second Principal Sudder Ameen of Jessore, dated 21«^ December 1847. 

Jpgbundo Mitter and others, (Plaintiffs,) Appellants, 
versus 

Syud Kurramut Alii, Mutwullee of the trust estate, Kaleenath Chat- 
teijee, pattadar, and others, (Defendants,) Respondents. 

This suit was instituted on the 25th August 1848, to recover 
possession of a julkur mehal, with wasilat and interest during time 
of dispossession, by the reversal of an award under Act IV. 1840, 
and by cancelling a pottah granted to Kaleenath. Suit valued at 
ruT^s 1,261-14-1^. 

The plaintiffs state that they held the said julkur jumma toge- 
ther with a jote jumma, both in Goulpara, prior to the time of the 
decennial settlement, the jumma on the julkur being 6 rupees, and 
that on the jote 364 rupees. The latter passed out of the hands of 
the pl^tiffs, in consequence of their default, having been sold to 
liquidate the arrears due from it The julkur, however, continued 
in the possession o{ the plaintiffs, till 1842, when Mr. Smith, the 
deputy collector in charge of the trust estate, (within which tlie 
julkur lies,)^ without giving any previous notice, to the plaintiffs, as 
he was bound to do under Sections 5 and 6, Regulation IV. 1793, 
concluded a settlement of the said julkur with Ktueenath, defendant, 
on a jumma of 35 rupees, on the plea that the same was unsettled. 

On Kaleenath preparing to take possession, the plaintiffs institut- 
ed an Act IV. case against him before the magistrate, l^t, failing in 
their suit, Kaleenath effectually dispossessed them on the 18th Octo- 
ber 1842. The plaintiffs then petitioned the collector for redress, 
and on a report being called for, and submitted by Mr. Smith, the 
superintendent of the ^st estate, the settlement made with Kalee- 
nath was revoked, and the engagement made with him was trans- 
ferred to the plaintiffs.'#*' On Ksdeenath appealing to the conunis- 
eioner, the collector’s order was by hinrreversed on the 2nd December 
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1844, and Ealcenatli was restored to the settlement The plaintiffs, 
therefore, sue to rererse the awards by which they have been dis» 
possessed, and to recover possession of the julkor according to the 
terms of the engagement made with them on the 27th September 
1844, being the same as those on which Kaleenath now holds. 

S^ud Kurramut Alii answers, that the suit is undervalued ; that 
the julkur never was in the possession of the plaintiffs ; that in 
1225, a pottah of it was given to Sheebram Manjbe and others by 
the collector, as manager of the trust estate; that in 1228 one Ameer 
Chand obtained the putnee of the pergunnah of Myhasurpassah, in 
which the julkur is included, and that tlie rent of the same was paid 
by him during the time ho held the pergunnali ; and that when it 
was taken back from him, the junima devolved to the estate and 
was held for some years khass-; at length, the deputy collector in 
charge issued advertisements, inviting offers for the farm of the 
julkur, which was settled with Kaleenath, his bid being the highest; 
that of this advertisement the plaintiffs must have been well aware, 
as Jugbundoo’s (plaintiff’s) son was one of the parties who peti- 
tioned for the settlement of the julkur. 

Kaleenath supports this statement. 

The principal sudder ameen states, in his decision, that the objec- 
tion of under-valnation was not proved by the defendant, and there- 
fore fell to the ground. After which he proceeds to consider the 
title of the plaintiffs to the julkur, and in a judgment, measuring 
23 feet long, a fourth of which is occupied in aspersing the motives 
of the former deputy collector of the trust estate, and a great portion 
of the remainder in most unimportant minutise, he declares that the 
plaintiffs have failed to establish any right whatever, and so dis- 
misses their suit. 

Judgment. 

The two grounds, viz., possession prior to the Dewanny and pos- 
session on the fixed jumma of 6 rupees, were both equally unten- 
able, and as such were wisely abandoned by thekplaintiffs, as appears 
from their suing to obtain the transfer to themselves of the settle- 
ment made with Kaleenath. Their title to this they ground on pre- 
vious possession and actual occupation of the julkur at the time of 
its resumption by the zemindar. These two points have, 1 think, 
been sufficiently established ; nor can they be controverted by what 
the lower court has most improperly resorted to, namely, by insinu- 
ating that the deputy collector, in charge of the trust estate, had 
been corruptedly biassed in making a false report in favor of the plain- 
tiffk That the plaintiffs were in possession, is, as I said above, suf- 
ficiently proved, and that also in'a way which the presiding officer in 
the lower court could not have been imorant of. I allude to a case 
decided by him between Kaleenath (me same as in this suit) versus 
Budun Ohunder Mitter and others, whichlras given by him against 
Kaleenath. 
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The only other point for consideration is, were the pldntiffs 
aware of the intention of the deputy collector to make a settlement 
of the property in dispute ? and if so, did they appear and offer to en- 
gage, and if not, whj did they not do so ? As to the alleged ignorance 
uiat is a pretence: it is not possible that the plaintiffs were ignorant, 
indeed it is very plain that they, though not in their own persons, 
made application n>r the settlement. It appears, however, that the 
settlement was disposed of in the manner of an auction ; bids or writ- 
ten tenders were received ; one party bidding 10 rupees one day ; 
then some other party something more another day, and so on, till 
the bid of the defendant Kaleenath reached 35 rupees, when, with- 
out any prior intimation, the butiness was closed, and the settlement 
concluded with him. Now as it was impossible for the plaintiffs to 
know when, and at what stage, the biddings thus conducted, would 
be closed, they might without any fault of their own have lost the 
settlement It was incumbent on the deputy collector to let parties 
(and the plaintiffs especially) know that tenders would be open to a 
certain dr^e, on which the settlement would be concluded with the 
party whose bid then was the highest Had this bera the way in 
which the settlement was disposed of, the plaintiffs would have lost 
tiieir right without a hope of redemption ; but as it is, their title has 
not, I think, been injured by the proceedings under consideration. 

Regarding, therefore, the right of the plaintiffs to the settlement, 
on the ground of their prior and actual possession, and that they 
were ousted by no legal process, as points established, and consider- 
ing, for the reasons amve detailed, that their claim is unaffected by 
the proceedings which gave the settlement to Kaleenath, I decree 
the appeal in their favor, in reversal of the orders of the lower court. 
The plaintiffs are accordingly entitled to demand the transfer to 
themselves of the settlement made with Kaleenath, and to recover 
costs and wasilat as laid in their suit, from Syud Kurramut Alii 
and Kaleenath Chatteijee, respondents. 


'The 22nd Afbil 1850. 

. ^ No. 11 of 1848. 

Appeal apainet the decuion of Moulvee Mooftee iMtfHueeein Khan Ba- 
hadoor, former ftet Principal Sudder Ameen of Jeeeore, dated 29th 
March 1848. 

Chunder Pershad Khoond and Neamut Mundle, Appellants in the 
■ suit of Setul Chunder Ghose, (Plaintiffs,) Respondents, 

vereue 

The Appellants, Bataie Biswas, Abeer Biswas and others. 
Defendants. 

This suit was instituted on the 15th December 1845, to recover 
possession of a jote jununa, with wasilat and interest. Suit laid 
at rupees 2,661-12-3. 
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The plaintiff’s statement Is to the effect that his father, Gonr 
Chunder Gbose, held a jote jomma of rupees 61-7-6, in mouzah 
Morootea, pergunnah Sajeal ; from which the principal defendant, 
Chunder Pershad Ehoond, who got a mouroosee of the village, dis- 
possessed him in the beginning of 1242 B. S. 

Neamut, Bataie, and Abeer make answer tliat the plaintiff’s father 
was only a part owner of the jote of which his son now claims the 
whole ; that the father and his four brothers voluntarily relin- 
quished the jote in 1238, and fled from the village of Morootea; 
since which time the defendants have occupied the jote in question, 
having obtained a pottah of the same from the mourooseedar, Chun- 
der Pershad Khoond. 

Chunder Pershad Khoond supports tlieir statement 

The principal sudder ameen, considering that the plaintiff had 
made out his case, decreed the suit in his favor, deducting the 
wasilat, which he considered forfeited on account of tlie long delay 
made by the plaintiff in bringing his suit : and being of the same 
opinion, and also that the appellants have failed to show any ground 
whereby the decree can be impugned, 1 uphold it The appellants 
will pay the costs of this appeal, which is dismissed. 


Thk 25th Afbil 1850. 

No. 12 of 1848. 

Appeal agaimt the deeuion of Moulvee Moo/tee Lutf Huuein Khan 
Bahadoor, former firet Principal Sudder Ameen of Jeetore, dated 
the 5th April 1848. 

Mr. Durand, Appellant in the suit of Nobboo Kishun Lahoree, and 
others,* (Plaintiffs,) Bespondents, 
venue 

The Appellant, Hurris Chunder Dhur, and Kuttnn Munnee Dibbea, 
wife of Sheeb Chunder Lahoree, deceased, and others. Defend- 
ants. 

The plaintiffs sued the defendants for possession jof a jote in 
Eooprea Mangundangah, &c., within the putnee tenure of the first 
defendant, Mr. Durand, the jumma of which > they alleged to be 
rupees 243-4-3. 

Hurris Chunder made answer that he held the lease of a jote in 
the said villages belonging to Ruttun Munnee, the jumma of which 
was rupees 452-10-5, and that to this jote jumma the plaintiffs had 
nothingto say. 

Mr. Durand supported this statement, and added that he held a 
kuboolent from Ruttun Munnee for a jote,. the rent of which was 
rupees 452-10-5. 

Ruttun Munnee denied having given either the lease or kubooleut. 
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The principal sudder amcen ^ave the case in favor of the plain- 
tiffs, decreeing the right in the jote jumma to them, and awarded 
possession with wasilat at the jumma stated by them, viz., ru- 
pees 240-4-3. This decree was affirmed by a former judge on the 
13th May 1845. Hurris Chunder, defendant, preferred a special 
appeal to the Sudder, on the ground that no evidence was taken as 
to the amount of the plaintiff’s jumma, on which the Sudder Court, 
on the 6th July 1847, (present, Mr. Tucker,) recorded as follows : 
“ I And that the decree of the principal sudder ameen records that 
the jumma pleaded by the defendants, viz., rupees 452-10-5, was 
not proved : at the same time there is no mention of that pleaded 
by the plaintiffs having been proved. This is of importance both 
to the petitioner and also to the zemindar (query, putneedar ?) who 
W'as also a defendant in the suit Consequently 1 admit the special 
appeal, and, annulling the decisions of both the lower courts, remand 
the proceedings to the principal sudder ameen, who will take evidence 
on behalf of the plaintiffs, and then dispose of the question of 
wasilat” 

The case, having been returned to the principal sudder ameen, 
was again disposed of by him on the 5 th April 1848. He records 
in.* his decree that the right of the plaintiffs to a jote jumma 
in the villages named, of rupees 240-4-3, is established by clear and 
irrefutable documents, which jote he accordingly decrees to them, 
charging Mr. Durand and Hurris Chunder joinuy with the costs of 
the plaintiffs and of Ruttun Munnee, and declaring them also liable 
for wasilat, leaving, however, the amount, and in what proportion 
payable by each party, for future adjustment. 

Against this decision Mr. Durand, the putneedar, appeals. His 
grounds of disstUdsfaction are four ; first, against the jumma ; second, 
against his being charged with any part of the wasilat; and third 
and foufth, against his being saddled with the costs of the plaintiffs 
and with those also of the defendant, Ruttun Muiinee. 

Judgment. 

No appeal having been preferred against the original order of 
the princip^ sudder ameen as to the costs of Ruttun Munnee, the 
lower court had no business to make any alteration of the original 
decree in this particular. That part of the decree is, therefore, 
amended, and Ruttun Munnee will pay her own costs. 

The same observation applies in regard to the award of the costs 
of the plaintiffs. They were originally decreed against Mr. Durand 
and Hurris Chunder equally. No appeal having been preferred in 
’regard to this matter, the award originally made should have been 
allowed to stand. The decree of the lower court is, therefore, 
amended, and the costs of the plaintiffs are chargeable in e^ual portions 
to Mr. Durand and Hurris Chunder. These remains dispose of the 
thii'd and fourth grounds of dissatisfaction. 
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In respect to the second ground of appeal^ against the payment of 
wasilat, the lower court has very properly held Mr. Durand liable. 
He is the chief mover in the affair by which the plaintiffs were 
dispossessed^ and Hurris Chunder is plainly only a tool in his hands. 

In regard to the only remaining ground of appeal that of the amount 
of the ;^aintiffa’ jumma, I am quite of opinion witli the lower court 
that the jumma of the plaintiffs was rupees 240-4-3. The decree, 
therefore, which awards them possession and wasilat is very proper ; 
but the latter should have been disposed of at once instead of being left 
for future adjustment Any further enquiry with a view to fix the 
amount . is superfluous, and would only needlessly delay the termi- 
nation of this dispute. There was and is sufficient data before the 
court to enable it to decide the amount of wasilat, without fear of 
inflicting any injury on the parties concerned. 

Hurris Chunder, in his answer, said, that the rent of the jote, as 
held by him in lease from Ruttun Munnee, was 621 rupees. Now 
taking this to be^ the sum of the yearly assets of the jote, (but of 
course tliey were more,) the plaintiffs would be entitled to 121 rupees 
per annum more than they have laid claim to as profits. Mr. Durand 
supported this statement of Hurris Chunder, and gave it further cor- 
roboration by sa^dng that Ruttun Munnee had agreed to the yearly 
rent of rupees 452 for the jote. The wasilat claimed being, there- 
fore, less than what the mesne profits may certainly be assumed at 
from the defendants’ own showing, the lower court ought to have 
declared at once that the plaintiffs were entitled to wasilat at the rate 
laid in their plaint. This error I now amend, and the orders of this 
court are : first, that the decree of the lower court, awarding the 
plaintiffs’ possession of their jote, be upheld; secondly, thatMr. Durand 
and Hurris Chunder be jointly and individually responsible for the 
w^asilat at the sum claimed by the plaintiffs, namely, at 260 rupees 
per annum, from the date of dispossession to the date of dqcrce in 
their favor by the lower court, with interest on the wasilat for the 
same period, and interest again on the entire sum, including the 
costs, from date of decree to date of payment ; thirdly, that the costs 
be borne by Mr. Durand and Hurris Chunder equally ; fourthly, 
that Ruttun Muftnee pay her own costs; and fifthly, that ^Ir. 
Durand pay the costs of his appeal. 
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The 26Tn Afbil 1850. 

No. 13 of 1848. 

Appehtl againtt the decision of Mouleee Mooftee Lutf Hussein Rkan 

Bahadoor, former first Principal Sudder Ameen of Jessore, dated 

25th April 1848. 

Chunder Fersaud Ehoond, Appellant in the suit of Ramgattee 
Acharje, (Plaintiff,) Respdhdent, 

versus 

The Appellant and Sarroop Chunder Ghose, Defendants. 

This suit was instituted on the 28th August 1847, to recover the 
amount of an instalment bond, dated Assin 2nd, 1247 B. S. 

The plaint sets forth that the defendants had money transactions 
with the plaintiff, and that on a settlement of accounts there appear- 
* ed a balance of 460 rupees due to him, for the payment of which the 
defendants bound themselves in a joint bond. On this the plaintiff 
now sues. ' 

Chundet^ Fersaud, in his answer, denies the bond, and avers that 
he has no knowledge of such a person as Surroop Chunder, and he 
pleads that the suit is brought at the instigation, and to gratify the 
revenge of a third party, with whom he is on bad terms. 

Surroop Chunder did not appear. 

The principal sudder ameen, being satisfied from tbe evidence 
adduced by the plaintiff, and from the inspection of his accounts that 
the claim was just, and that the bond was executed by the defen- 
dants, decreea the suit in favor of the plaintiff. And being of 
opinion from a perusal of the bond that the justness of this decision 
cannot be impugned, I confirm it, dismissing this appeal, with costs. 


, The 26th Afbil 1850. 

No. 15 of 1848. 

Appeal against the decision of Mouhee Mooftee Lutf Hussein Khan 
Bahadoor, former first Principal Sudder Ameen of Jessore, dated 5th 
fday 1848. „ 

Ratnkomar Das, Appellant in the suit of Sunkoree Dibbea, 

( (Flaintiff,) Respondent, 

' versus 

The Appellant, Fetumber, and others. Defendants. 

This suit was instituted on the 15th February 1847, to recover 
the sum of rupees 523-12, on account of wasilat and interest on 
the same, 

The pUunt sets forth that the plaintiff was dispossessed by the 
defendants, or their ancestors, in 1819, from certain lands appertain- 
ing to her gatee jumma, in the village of B^oodunga. She brought 
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an action to recover possession, in the zillah court, on the 6tli August 
1830, which suit was given in her favor on the 24thFebruary 1836, 
permission being at the same time allowed her to sue for the wasilat 
if she so desired. It was not, however, till the 8th March 1838, 
that the plaintiff was restored to her lands ; and she now sues to 
recover so much of the mesne profits daring dispossession, as the 
lateness of her suit will allow, under the law of limitations. 

Tho following statement will more clearly show the particulars of 
her claim : 

Wasilat from the 15th July 1835, 

(12 years exactly from the date 
of the institution of this suit,) to 
8th March 1838, when plain- 
tiff was restored to possession, ' Rs. 261 14 0 

Interest on the wasilat firom 15th 
July 1836 to 15th July 1847, 344 13 0 
Minus the sum in excess of the 
principal of the wasilat, 82 15 0 Rs. 261 14 0 


Total claim on account of wasilat, 523 12 0 

Ramkomar and Petumber make answer that the plaintiff has no 
right to a fraction of wasilat; that, if her claim to it nad been good, 
it would have been awarded to her when she ^t a decree for pos- 
session ; that the heirs of certain defendants in the original suit hav- 
ing improperly been excluded as defendants in the present suit, 
renders the plaintiff liable to a nonsuit; that plaintiff has made an 
error of calculation as to time, calling the period of her disposses- 
sion 2 years, 8 months, 4 days, instead of 2 years, 7 months, 
26 days; and that she has made no allowance in her account of 
mesne profits for the labor and cost of cultivation during theHme. 

The other defendants did not appear. 

The principal sadder ameen records in his decision that he sees 
no bar to the plaintiff’s suit, on account of the heirs of certain par- 
ties, who were sued before, not being included as defeni^ants in this 
suit ; for by the answer of Ramkomar in the present suit, and by 
the answer of his father in the former one, the laivds from wliich the 
plaintiff was ousted were in the sole possession of Ramkomar during 
that time; and it would have been enough, therefore, if he only had 
been sued in the present action. On this gromd, he considers 
Ramkomar alone liable for the wasilat claimed, which be assesses 
at rupees 203, giving a decree against Ramkomar for that amount, 
and msallowing altogether the plaintiffs claim of interest, because 
of the delay in oringing her suit. 

JUDGMEITT. 

I have nothing to object in this decision, except that the wasilat 
is somewhat excessive. The lower court W allowed as the yeai-ly 

22 
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produce of certain date trees 4 annas each. Now the most* produc- 
tive plants do not rent in any part of this district for more than 2 
annas each per annum. Beyond this the plaintiff has no title, and 
I therefore cut down the sum on tliis account to this scale. The 
plaintiff is accordingly entitled to rupees 122-10-8 as wasilat, and 
she will recover costs in proportion to this sum in modification of 
the orders of the lower court. ^ 

Falling to perceive any other just ground of appeal, the decision 
of the lower court is in all other respects confirmed. 

The costs of this appeal will be paid by the appellant. 


The 27111 Apbil 1850. 

No. 16 of 1848. 

Appeal against the decision of Raie Loknath Bose Bahadoor, former 
second Principal Sadder Ameen ofJessore, dated 2bthMay 1848 . 

Abadullah Mundlc, (Defendant,) Appellant, 

versus 

Ishurchunder Roy, putnee talookdar, (Plaintiff,) Respondent. 

This suit was instituted on the 27th September 1847, to fix the 
defendant’s jumma, as now assessed at the current rates of the 
pergunnah. 

A suit, having a similar object, was, on a former occasion, disposed 
of by the zillah court, which tlirew out the claim of the plaintiff 
to an dhhanced assessment The Sudder, in special appeal, reversed 
this order in a judgment which concludes thus : — “ L find that the 

S laintiff, though entitled to assess the lands in possession of the 
efendant at perguimali rates, has not pursued the course prescribed 
in Section 9^ Regulation V. 1812, and consequently, under the 
following Section 10, no greater rent is exigible by process of 
distress or confinepieut of person, nor recoverable by suit in court, 
than the defendant was bound to pay under his previous engage- 
ment 1 therefore admit the special appeal, on the ground of the 
judge’s decision* being contrary to law as regards the rights and 
privileges. of the plaintiff, and direct that the proceedings be 
returned to the judge, whp, with reference to the preceding 
remarks, will dispose of the case de novo.” 

Upon this the judge nonsuited the pliuntiff, who, having since 
corrected the error on account of which his former suit miscarried, 
now revives his claim to an enchanced assessment, in conformity, 
as he alleges, to the present pergunnah rates. 
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The only points now at issue between the parties, are as to the 
mode of assessment and the amount of it. The assessment is as 
follows ; 


Land and trees. 


Rate per becgah or per Jumma in 

each tree. Sa. Rs. 


Rice lands, 

beegalig. cottahs. 


486 15^ at 1 rupee 4annasper bcegah,... 608 7 6 

Site of Houses. 
bcegahs. cottahs. 


9 

13 at 1 rupee 14 annas ditto. 

18 

1 

10 

Tobacco land. 





bcegaHs. cottahs. 





7 

13| at 2 rupees 8 annas dittos 

19 

3 

10 



Total jumma on the land. 

645 

12 


Total, 504-2, minus the quantity occupied by trees. 





Mangoe trees,... 

154, at 2 annas each, 

19 

4 

0 


Jack trees, 

51, at 4 annas ditto, ...... 

12 

12 

0 

tX) w 

Betelnut trees, 

165, at 3 pie ditto, 

2 

9 

5 

'S 

Cocoanut trees, 

82, at 4 anniis ditto, 

20 

8 

0 

If] 

Date trees, 

1660, at 6 pic ditto, 

51 

14 

0 


Palm trees, ... 

87, at 1 anna ditto, 

5 

7 

0 

o 

Tamarind tree, 

21, at 3 annas ditto, 

3 

15 

0 


^Bamboo clumps. 

58, at 4 annas ditto, 

14 

8 

0 


Jumma on the trees, 130 13 


Total jumma, 776 9 10 

The defendant objects to this mode of calculating the assessment, 
and pleads that it is not customary to assess trees, and also tliat the 
rates on the houses and on the rice and tobacco lands are too high. 

The principal sudder amcen gave the plaintiff a decree, on the 
persuasion that the mode of assessment adopted by him, of 
taxing the trees instead of the land on whiclf they stand, was the 
custom of the pergunnah. An ameen deputed for the purpofo 
reported that the assessment made by the plaintiiF wdb correct and 
just, and the lower court thereon decreed the claim of the plaintiff' 
in fuU. 

Judgment. 

The assessment cannot be maintained. It h&s not been shown 
that it is the custom of the pergunnah to assess trees, allowing only 
a «n»nll deduction out of the land for tho space occupied by the 
roots. Such a system is nowhere recognized in the laws. It is 
opposed to the spirit of every regulation which bears on the sub- 
ject of assessment, and is a violation of every principle of right 
and equity. *> 
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The plaintiff may have contrived^ and so may his predecessors, to 
introduce their mode of assessment in some particular instances; 
hut stray cases of this sort cannot be regarded as establishing a 
custom. Nay, the defendant has cited a multiplicity of cases, in 
which, though the lands were partly occupied by trees, such a mode 
of assessment as that contended for by the plaintiff was never re- 
sorted to. In all these instances land occupied by trees was called 
garden land, and as such assessed at a fair rate. 

The laws nowhere recognize such a mode of assessment Every 
Regulation in which mention is made of the subject of assessment, 
fur instance Regulation YIII. 1793, Regulation lY. 1794, and 
Regulation Y. 1812, one and all indicate, most plainly, how that 
assessment is to be regulated, viz., by reference to the description and 
quality of the land. If the produce of the land is to be recognized 
as the basis of assessment, a zemindar might claim the right of al- 
tering a rynt’s rents on every mutation of crop. The recognition of 
such a vicious principle would assuredly subvert the tenure of every 
ryut in the'^istrict, would subject them to perpetual annoyance 
and exactions, and would rob them of the profits of their industry, 
for the benefit of those who had no right to be so enriched. 

The question raised in this case is not of greater importance to 
the interests of the cultivators, than it is vitally so, to the prosperity 
of this district and the interests of commerce. If the legitimate 
mode is to be set aside, and the assessment of the produce is to be 
considered legal, its ill effect on the date cultivation, now so greatly 
on the increase in this district, will be incalculably mischievous. 
This desirable manner of occupying lands will be discouraged, and 
a measure, which promises to reduce the cost of sugar, will assuredly 
only raise the price of it Thus trade is indirectly taxed. It is tlie 
interest of the zemindars to encourage as much as possible this 
species ^f cultivation ; date trees will grow any where, even on the 
poorest soil, where other crops will not thrive ; and there is every 
prospect that, in time, all the waste and bad lands in the district will 
be taken up for this .cultivation. But the zemindars arc so short- 
sighted that they prefer a certain present gain to any prospective 
advantage; and a? to the interest and welfare of *their tenants, that 
seldom enters into their calculation. 

But to return to the point at issue. I have shown that the prin- 
ciple, observed by the plaintiff, is neither sanctioned by custom or 
by the laws, that it is opposed to the spirit of the regulations, is 
oppressive and unjust towards the ryuts, is highly objectionable, as 
discouraging the extension of a useM and remunerative species of 
cultivation, and that it indirectly, but surely, operates as a tax on 
trade. I cannot therefore consider that such an assessment ought to 
be upheld. Let the plaintiff then follow the rule of his neighbours 
in the assessment of land occuped by trees, and the court will sup- 
port him. As it is, he has tried to introduce an innovation ; and I 
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consider it right that Iiis claim should be utterly rdected. I 
accordingly reverse the orders of the lower courl^ and decree this 
appeal, with costs against tlie respondent 
This order is not, however, to he regarded as any r^triction upon 
the respondent in re-assessing the lands of the plaintiff at the per- 
gunnah rates, in the customary and legal manner. 

The 29th Apbil 1850. 

No. 17 of 1848. 

Appeal against the decision of Raie Loknath Bose Bahadoor, former se- 
cond Principal Sudder Ameen of Jessore, dated \2tkJune 1848 . 

Asseemuddecn Sirdar, Appellant in the suit of Satcowree, 
(Plaintiff,) Respondent, 

verstis 

The Appellant, Easseem Sirdar and others. Defendants. 

This suit was instituted on the 21st February 1848, to obtain 
possession of a gatee jumma, with wasilat. 

The plaintiff states that in Gadgachee village, within a daoter 
mchal, one Soorjanarain Bukshee held a gatee jumma of rupees 
18-2-2, in the name of Ramkomdr ; that jumma, being sold for 
arrears of rent due to the zemindar, was purchased by the plaintiffj 
but the defendant, under the plea of being the dur-gateedar, refuses 
to quit the jumma ; and the plaintiff therefore brings this suit to 
oust him, and obtain possession of lus purchase. 

Asseemuddeen makes answer that the gatee jumma in Ramko- 
mar’s name was composed of two jummas, a 10 rupees one, and a 
19 rupees ; the latter alone was purchased by the plaintiff; that he 
(defendant) holds, in right of purchase, the dnr-gatee of both these 
jummas, and is not liable to be ousted by the plaintiff, who, as a 
purchaser under a decree only, succeeds to the rights of the late in- 
cumbent The defendant urges, besides, various pleas with a view 
to show, either that the plaintiff’s suit is barred; or that he ought to 
be nonsuited. , 

The principal siidder ameen, having overruled the ‘Several pleas 
urged by the defendant, in bar of the plaintiff’s suit, states that the 
only question left for decision is, whether a purchaser of a gatee 
jumma, sold for its own arrears, can legally oust from his tenure a 
party who claims to hold a duivgatee, under a deed from the late in- 
cumbent Now a gatee jumma, the principal sudder ameen con- 
siders to be a tenure which, though not a talook, has all the essen- 
tial properties of one ; and ho therefore holds that whatever privileges 
a purchaser of a talook acquires in respect to the power of canceUmg 
under-tenures, those a purchaser of a gatee may also legally exer- 
cise; and therefore the dur-gatee claimed by the defendants is liable 
to be cancelled. He accordingly decrees the suit in favor of the 
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S laintifF, with wasUat; and observes that as to the attempt of the 
efendant to make out that the plaintiff only purchased part of the 
late gateedar’s jumma, it was utterly futile ; for be the jumma, 
comprised in the gatee, one or more jummas, thepr were one and all 
sold, and now belong to the plaintiff in right of his purchase. 

JunaMKitT. 

The case has, I consider, been rightly viewed by the lower court, 
and its decision is consonant to law. A gatee jumma being a sale- 
able talook, as it unquestionably is, a purchaser of such a talooh, or 
tenure, is not to be regarded as the representative o^ly of the rights 
and interests of the former incumbent, but as Glau|9.7, Secj^on 15, 
Regulation YII. 1799, declares, he becomes the owner of the 
tenure. The lien, which the defendant had as dur-gateedar, ceased 
when his superior was sold out ; and now both must give place to 
the new incumbent, who has a right to take possession of his pur- 
chase, free from all incumbrances that may have accrued upon it by 
the act of the defaulting proprietor, as in the case of a purchaser of 
a putnee, as stated in Clause 1, Section 11, Regulation VIII. 1819, 
or other saleable talooL 

The decree of tlie lower court is, therefore, confirmed, and this 
appeal dismissed, witli costs. 
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Present: W. LUKE, Esq., Judge. 


The 1st April 1850. 

No. 150 of 1849. 

Appeal from a decision of the Moonsiff of Midnapore^ Gunga Gohind 
Surhadhicarry, dated 15M May 1849. 

Naraiii Doss, (Plaintiff,) Appellant, 

versus 

Juggernatli Doss, (Defendant,) Respondent. 

This is an action for a bond debt, laid at rupees 60-11. The 
bond bears date 1st Bysack 1253, to bo redeemed in Assin 1254 
Umlce. 

The defendant denies. 

The moonsiff rejects the claim, not being satisfied with the 
evidence. He observes that the plaint and replication are at variance. 
In one, it is stated that defendant borrowed the money through one 
Goburdhun to pay a mohajun ; in the othei^ that it was to pay 
Goburdhun himself. The evidence of the witnesses is also con- 
tradictory as to the parties to whom plaintiff paid th(i money, anti 
at variance with plaintiff’s statement. 

In appeal, the plaintiff urges notliing to induoe me to differ with 
the lower court There is no evidence whatever to support the 
claim, but the testimony of the attesting witnesses (ignorant and 
illiterate persons) which is full of contradictions and improbabi- 
lities, and altogether unworthy of belief. It is a doubtful point 
whether, accormng to the terms of the bond, a suit could lie in the 
form in which it has been brought It is unnecessary, however, 
to discuss it here, as the claim is not otherwise substantiated. 
The appeal is dismissed, with costs, and. the moonsiff ’s decision 
affirmed. 
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The 1st April 1850. 

• No. 156 of 1849. 

Jppeal from a decision of the Moonsiff of Midnapore, Gunga Gobitid 

Surhadhiearry, dated 29th May 1849 . 

Anundratn Pal, (Defendant,) Appellant, 
versus 

Soobulchurn Patliur, (Plaintiff,) Respondent. 

This is an action for a bond debt, laid at Compat^’s rupees 
23-9-7. The bond bears date the 20th Bhadro 1252 Umlee, and 
by its terms the loan was to have been repaid' in cash on 15th 
Kartick 1253, or, in failure tliereof, dhan was to be given in lieu at 
the rate prevailing in the market at Jhar gram. 

The defendant denies the claim, and pleads that tlie suit has 
originated in enmilj. 

The • moonsiff rejects the evidence offered by defendant, and, 
deeming plaintiff’s proofs in support of his claim satisfactory, gives 
a verdict for the latter. 

The moonsiff has omitted altogetlier to notice defendant’s first 
plea, viz., that the petition of plamt is opposed to the terms of the 
mnd. According to the latter, after the 15th Kartick 1253, the 
plaintiff could not claim the money, but its value in kind accord- 
ing to the r^te prevailing at the time in Jhar gram, and this should 
have been his ^onnd of action in the present suit The defend- 
ants are entitled, in the opinion of this court, to a nonsuit, and a 
verdict is given accordingly, and appeal decreed, with costs. 

Admitting the plaint to have been formal, tho moonsiff ’s enquiry 
was incomplete. A doubt existing in reference to one of the wit- 
nesses inserted in the list filed by parties to the suit, is no reason 
for refusing to summon the other witnesses and receive their 
evidence. 

The 1st April 1850. 

No. 161 of 1849. 

Appeal from a decision of the Moonsiff of Kaseegunge, Khyrat Hossein, 

* dated Ath June 1849 . 

Gunga Hurree Pooreekut and others, (Defendants,) Appellants, 

versus 

Puteet Pabun Ghose, (Plaintiff,) Respondent. 

This is an action for a bond debt, laid at rupees 27-3-11. The 
defendants deny all knowledge of the debt, and of the party ^'^ho 
sues them ; that the suit has originated with Becharam Mundul and 
others, who rSside in the same village, and with whom they are at 
mimity. 
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The moonsiff overrules all the pleas offered by the defendant, 
and, placing reliance on the evidence of tlic attesting witnesses, 
deems the bond valid, and decrees accordingly. 

In appeal, the defendants reiterate what they pleaded in the lower 
court, and take objection to the reasons the moonsifP gives for his 
decision. The moonsifiP does not appear to have well weighed the 
probabilities in this case, which are, in my judgment, strongly against 
the truth of plaintiff’s claim. 

In the first place, the plaintiff does not reside in the same village 
as the defendants, and the defendants themselves have no connexion 
with each other beyond the circumstance of the defendant Mohun 
carrying on his trade in the house of defendant Glunga Hurree. 
There is, therefore, no apparent motive, and none is given in the 
bond, why they should jointly borrow money from -a party pre- 
viously unknown to them, and residing at a distance from their vil- 
lage. Again, the stampt paper, on which the deed is engrossed, is en- 
dorsed to a third party on a date long prior to that of the deed it- 
self. The inference is that, if there had been a honA fide transaction 
of the nature stated, the defendants would, as is usual in similar 
cases, have provided the stampt paper, and purchased it when it was 
required, and in their names. There is no collateral proof in sup- 
port of the bond, no books or accounts of any kind, which should 
be forthcoming, as tlie lender represents liimself to be a banker, 
and would therefore have, or ought to have, some record of his 
business transactions. Lastly, the evidence of the attesting wit- 
nesses is improbable and quite beyond belief. Defendants plea 
that the suit is a fictitious one and brought to serve a malicious 
end, is borne out by the explanation of the zemindar of the de- 
fendants’ village, who was called on to state the circumstances under 
which the defendants had laid a complaint before him. K his state- 
ment is to be believed, the motive tW prompted this suit is clear, 
and confirms tlie defendants’ story, and I see no reason to reject it 

For these reasons, I reverse the decision of the lower court, and 
decree the appeal, with costs. • 

The 1st Apbil 1850. 

No. 184 of 1849. 

Appeal from a decision of the Moonsiff of Nemal, Mr. Snell, dated 2lst 

June 1849. 

Narain Mytee, (Defendant,) Appellant, 
versus 

Rddakisto, (Plaintiff,) Respondent 

Plaintipp sues to recover 8 cottahs of lapd, Inqludii^ a tank, 
trees, &c., and compensation for loss consequent on dispossession, laid 
at rupees 30-8. He deposes that, .in the year 1250 Umlee, he was 
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forcibly ousted of the property above stated, and tlie latter made over 
on a lease to the appellant, Narain Mytee. 

The defendants plead that the laud in dispute was formerly in 
possession of the plaintiff, but that, in 1249 Umlee, becoming a 
defaulter, he resigned his lease, and gave the malik defendant a deed 
of relinquishment. 

The moonsiff rejects the istafa as unworthy of credit 

The appellant urges that the plaintiff' was a defaulter, and as such 
he voluntarily relinquished his lease. The question is not whether 
plaintiff was or was not a defaulter. If plaintiff was in balance, the 
defendant malik had his remedy had he chosen to avail himself of it 
The point for adjudication is whether the deed of relinquishment is 
a document or not? The probabilities are that it is not 

The istafa is written on a stamp of two annas, which is superfluous 
and unnecessary, and it is endorsed to a third party, having no 
connexion whatever with the present suit The evidence of the 
attesting jvitncsscs is contradictory and unworthy of credit, and I 
therefore see no reason to disturb the decision of the lower court, 
which is hereby aiffrmed, and the appeal dismissed, with costs. 


The 8th April 1850. 

No. 165 of 1849. 

Appeal from a decision of the Principal Sudder Ameen, A. Davidson, Esq., 
dated 7th June 1849 . 

Ham Chunder Suringee and others, (Defendants,) Appellants, 

versus 

Gour Mohun Gossein, (Plaintiff,) Hespondent 

This is an action for possession of land with mesne profits, laid 
at rupees 602-14-5-3. 

The case is thus recorded by the lower court : 

“ Plaintiff' alleges that Bhurut Chorous Lot^uttee’s zemindarry was 
sold for Gevemment arrears in 1250 B. S., and boffght by him in his 
sQn-in-law’s name, and that in mouzah Arrooah, which forms part and 
parcel of the 6aid purchase, defendants Ram Chunder Suringee and 
others have 25 beegahs 10 cottahs mdl land, for which they reffise to 
pay rent: hence this action. 

Defendants demur to this action on two grounds — ^first, until 
plaintiff obtains due authority from the recorded purchasers, he 
has no right of action; secondly, the aforesaid land is part of 
the 30 beegahs 14 cottahs lakhiraj under sunnud 11943, and 
therefore not liable for rent. Defendants’ fir^t objection is not 
valid, because a tenant cannot impugn his landlord’s title; therefore, 
their second objection is the issue to be now decided ; that is, whe- 
ther their land is liable to be assessed or not From the collector’s 
report that defendants hold 30 beegahs 14 cottahs lakhiraj land 
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under the sunnud aforesaid, but a local investigation was necessary 
to discover if the land claimed by plaintiff was part of the said sun- 
nudee land or not, therefore an ameen was deputed by this court 
to make the necessary enquiry. 

The defendant. Bam Chunder, objects to the measurement, urging 
that the proper rod was not used, and prays that the collectorate 
measuring rod may be employed. We have refused his prayer ; first, 
because his mooktear signed the document, acknowledging the rod 
used by the ameen to be correct and in general use in the per- 
gunnah ; secondly, by a late precedent of tlie Sudder Court tlie rod 
in general use in the pergunnah is to be employed on such occa- 
sions as the present Since then it appears that.the ameen was duly 
sworn to the correctness of his report at the time of delivery, we 
receive it as evidence. By it we find that Bam Chunder aforesaid 
has 24 beegahs, 18 cottahs, 3 in excess of the lakhiraj tenure afore- 
said. We decree that the said 24 beegahs, 18 cottahs, 3 is liable 
for assessment, and give costs of suit The costs of those defendants 
released by plaintiff will be paid by liim.” 

In appeal, the defendants reiterate the pleas urged in the lower 
court They take exception to the ameens enquiry and to the rod 
used, and pray that a fresh measurement be made with the rod in 
use as described by the kanoongoe’s papers in the collector’s office. 
On a careful consideration of the objection raised to the proceedings 
of the lower court, I can find no reason to differ in opinion with it 
Every facility has been afforded, the defendants to establish their 
plea that they are in possession of no more lakhiraj than they aro 
entitled to by their sunnud. Two ameens have been deputed to the 
spot, tliey have both measured the disputed lands with rods of the 
dimensions according to the testimony of village authorities prevail- 
ing in the pergunnah and with similar results. The lands were 
measured in the presence of the defendants’ mooktear, who signified 
his approval of the ameen’s proceedings by affixing his signature to 
his report, and that rep^t, though impugned by appellants, must be 
assumed, in the siisence of proof to the conttary, to be correct. 
There can be no question, I think, that the appellants are in posses- 
sion of 24-18-3 of land in excess of that described iif their docu- 
ment ; and to comply with their prayer would be of little or no ad- 
vantage to them, and would only vexatiously protract the decisions 
of the case. Admitting even their statement to be true as regards 
the size of the rods, the trifling difference between that used on the 
present occasion, and that represented by appellants as really exist- 
ing in the pergunnah, would not account for the quantity of land it 
is shown thojr have p excess of what they have any just title to. 
The appeal is ffismissed, with costs, and the decision of the lower 
court affirmed. 
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The 8th Apbil 1850. 

No. 171 of 1849. 

Appeal from a deeition of the Moonsiff' of Pertaubpore, Goolam Soobkan, 
dated 28M June 1849. 

Persaud Sahoo and others, (Defendants,) Appellants, 
versus 

Dwarkanath Bhooyah, (Plaintiff,) Respondent. 

The plaintiff sues for a bond debt, laid at rupees 148-6. 

Defendants deny the claim, and plead that the suit has originated 
in a dispute, and is brought to serve malicious ends. 

The moonsiff deems it unnecessary to enquire into defendants’ 
pleas, or to summon his witnesses, as the plaintiff’s claim is clearly 
established by the evidence of the witnesses attesting the bond, who 
are respectable |)artie8, and whose word there is no reason to doubt, 
and, considering that plaintiff has met all the requirements prescrib- 
ed in Regulation III. 1793, Section 15, gives a verdict for the 
plaintiff accordingly. 

The four witnesses, whom the moonsiff pronounces respectable and 
trustworthy, hare, according to the evidence recorded in the case, 
committed perjury. Two swear they were present at the plaintiff’s 
house at Hurreekistopore, when the money specified in the bond 
was given to the defendants, and two swear that they witnessed the 
payment of the said money to the defendants, at the cutcherry in the 
village of Patoonda. These two places, according to the same witnesses, 
being half a mile apart. One or other of these two statements must 
be false. It appears also from the same evidence that the loan was 
granted by Rajmohun, in behalf of the plaintiff, who was not pre- 
sent Rajmohun was never summoned at all, though his name is 
mentioned in tlie list of witnesses filed by plaintiff to be cited in 
support of liis claim. The moonsiff records as a reason for the 
omission that his evidence did not affect the. issue of the case, and 
fhat accordingly hi% presence was not necesfiiry, overruling thereby 
the earnest request of the defendants, who moved the court by a 
pWlion on the 25th June, (three days before the case was finally 
decided,) praying that Rajmohun and Heeroo Rana, the party in 
whose name the stampt paper on which the bond is drafted was en- 
dorsed, might be summoned, — their testimony being absolutely requi- 
site in order to arrive at the truth of the case. According to the 
evidence as now recorded, Rajmohun was the grantor of the loan, 
and not the plaintiff, as stated in the bond. The terms of the bond 
are therefore at variance on this point with the evidence, which dis- 
crepancy Rajraohun’s statement might have reconciled, but which 
the moonsiff thinks altogether unnecessary and superfluous. The 
opinion e:^ressed by the moonsifl that his verdict for the plaintiff is 
warranted by Regulation IIL 1793, Section 15, because two or 
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more witnesses certified the bond, is an erroneous interpretation of 
the law, and opposed to common sense. Two credible witnesses and 
not less are certainly essential to prove a bond, and the proof most 
be such as to satisfy the court. The evidence of four witnesses 
examined is conflicting, contradictory, and unworthy of credit for 
causes I have above stated ; and how the moonsiff could have pro-, 
nounced it credible and satisfactory, and such as the law requires, is 
beyond the comprehension of this court. I consider the decision in 
this case disgraceful to the moonsiff, and calculated to bring the 
court ■ over which he presides into disrepute. The appeal is decreed, 
with costs, and the moonsiff’s decision reversed. 


The 8th April 1850. 

No. 177 of 1849. 

Jppeal from a iension of the Moonsiff of Anundpore, Omeshehunder 
Mookerjea, dated \Ath June 1849. 

Sheikh Burhamoollah, (Plaintiff,) Appellant, 
versus 

Damoodur Khamrooe, (Defendapt,) Respondent. 

Syudoonnissa alias Sudnoo Beebee, third party. 

This is an action for balance of rent, laid at Company’s rupees 
8-14-16-2. The plaintiff in this case is the party referred to in case 
No. 178, to whom Damoodur Khamrooe declared he had paid his 
rent In the present suit the defendant confesses judgment, and the 
third party, the plaintiff in case No. 178, pleads that she is in pos- 
session of the lands for the rent of which plaintiff sues in right of 
her husband, in whose favor they were released from assessment by 
the Government. 

The moonsiff observes that the plaintiff is unable to ^ve any 
proof that the defendant is his tenant, or of his liability to him for 
rent. The kubalfa, or Seed of transfer, which pljiintiff files in support 
of his title to the lands, cannot be matter for enquiry in a suit like 
the present. PIo farther observes that the solanama]^ is collusive, 
and executed with a view to de&aud the third party of their rights, 
and dismisses the claim. • 

In appeal, the plaintiff urges that the award of the lower coiurt 
is opposed to the law, inasmuch as plaintiff was entitled to a decree 
against the party confessing judgment, and that the solanamah 
obviated the necessity of proof that defendant was in balance. 

■ Plaintiff’s title to sue for the rent is questionable; and tmtil he 
establishes it in the usual way, his claim on the tenant, tliough ad- 
mitted by the latter, is not valid. It (the tide) is grounded on a 
deed of transfer, which is disputed by those in possession of the 
lands. A collusive admission of liability by the defendant, if recog- 
nized by the court, would prejudice the rights of the third party. 
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who, as stated in case No. 178, has clearly proved her right to the 
rent for which the plaintiff in this case sues. The moonsiff, though 
he states in one place that the kuballa cannot be subject of inquiry, 
pronounces an opinion on its validity. In this he was wrong, as he 
was not competent, under the circumstances, to pass judgment ou the 
point 

The appeal is dismissed, with costs, and the moonsifTs decision 
affirmed. 


The 8th Apbil 1850. 

No. 178 of'l849. 

Appeal fitm a decision of the Moonsif of Anundpore, Oomeshchmder 
Mookerjea, dated \Ath June 1849 . 

D.unoodur Khamrooe, (Defendant,) Appellant, 
versus 

Syudoonnissa alias Sudnoo Beebee, (Plaintiff,) Respondent 

This is an action for a balance of rent from 1253 to 1255 Umlee, 
laid at rupees 12-13-12. 

The plaintiff represents that her late husband was proprietor of 
414 beegahs of lakhiraj land. This land was resumed by Govern- 
ment, but portions were subsequently released as being under 50 
beegahs, amongst others tlie lands in the village of Amritpore. The 
defendant holds a lease of 1 beegah 18 cottahs in the said village, at 
an annual rental of rupees 3-9. Since the release of the lands, the 
Cendant has paid his rents for two years, viz., 1251 and 1252. In 
failure of his paying any rent for the three subsequent years, viz., 
1253, 1254, and 1255 Umlee, the plaintiff now sues to recover. 

The def^dant denies his liability, and that he cultivates any lands, 
the property of the plaintiff : he pleads that the lands he holds belong 
to one Burkunoollah^ who acquired them by private transfer. 

The moonsiff ovenules defendant’s pleas as to tbe transfer of the 
lands to Burkunoollah, and observes that is clear .from the resump- 
tion officer’s roobukaree that tlie lands of Amritpore were released 
from assessment in ^avor of Sheikh Beechoo, whose wife is the pre- 
sent plaintiffj and that the accounts of the estate, when under khass 
management, show that the present defendant cultivated 1 beegah 
18 cottahs, on which the rent now sued for has accrued. He furmer 
observes that plaintiff’s tehsildar declares the defendant to be a 
defaulter to the extent stated, and, in the absence of all proof to the' 
contrary, gives a verdict for the plaintiftl 

In appeal, the defendant urges that the fact of his being in balance 
is not proved. The plaintiff, however, has clearly proved her title to 
rent Defendant does not take exception to the amount of the 
balance in the lower courts bnt merely denies plaintiffs possession. 
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It is clear from the documentary evidence that he (defendant) has 
rA>lladcd with Bui’kunoollah, who is at issue with the plaintiff^ with 
a view to deprive plaintiff of her proprietary rights. 1 see no 
reason to disturb the decision of the lower court, which is affirmed, 
and the appeal dismissed, with costs. 


The 9th Apbil 1850. 

No. 183 of 1849. 

Appeal from a deeition uf A. Davidson, Esq., Principal Sadder Ameen, 
dated 29/A June 1840. 

Abool Fuzzul, (Plaintiff,) Appellant, 
versus 

Bam Lochun and another, (Defendants,) Respondents. 

This is an action for reparation for damage done to character by 
assault and battery, and for loss of time and liberty by false impri- 
sonment, laid at rupees '1,500. 

The principal sudder ameen records his judgment as follows : 

“ The assault and battery, as we have already said, is fully established. 
We have nothing to do with it now, and the only point for 
consideration is whether plaintiff’s character or reputation has re- 
ceived any injury either professionally or socially from the afore- 
said circumstance. No loss or injury has been attempted to be 
shown, and therefore there are no grounds for awarding damages. 
Had plaintiff come to this court in the first instance, then indeed we 
should have been disposed to have given suitable damages. He 
has made his election, and defendants have been punished ; therefore, 
under the circumstances, we think they cannot be punished twice 
for the same offence, particularly as, in our opinion, plaintiff has 
brought tlie greatest stain on his character by advancingi a false 
claim against defendants (vide No. 23 of 1848) decided this day, 
tlierefore we dismiss this action, with costs.” 

From this award plaintiff appeals. It appeal that there are two 
points involved in jhis suit, which are totmly distinct and separate, 
viz., the assault and battery, which must be received in a public 
light as a breach of the peace, and therefore indictable as a misde- 
meanor. Another, an injury to the person, subjecting the wrong 
doer to a civil action. It is, 1 believe, an axiom that me object of 
civil law is to restore to an injured party his right, if possible, or an 
equivalent, and of criminal law, the prevention and punishment of 
public wrongs. The Maliomedan law also declares that in cases of 
assault where retaliation is not incurred, compensation may be given. 
It does not, therefore, follow, as argued by the principal sudder ameen, 
that because defendants have been punished in the criminal court, 
an action for damages is barred. The witong doer in the pre- 
sent case has been punished for a breach of the peace in the crimi- 
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nal court; but that is no equivalent, or compensation for the injury 
plaintiff has sustained; and 1 cannot concur with the lower court 
that the fact of the assault and battery and false imprisonment 
having been proved, has nothing to do with the issue of the present 
case. If the assault and battery and false imprisonment are proved, 
and there cannot be a doubt that they are, the trespass on the per- 
sonal rights of the plaintiff (by injury to his, plaintiff’s, reputation, 
and loss of time and liberty) by defendant must be proved also; and 
if so, then plaintiff is entitled to compensation. 

The point next for consideration is, the amount of damages to 
which plaintiff is entitled. They must be regulated in some degree 
by the position which plaintiff holds in society in regard to his pro- 
fession and social character. The defendants do not impugn the 
latter, and the fact of his being a vakeel in this court is a voucher 
of the respectability of the former. The fact of plaintiff having 
failed to prove his claim on a point of identity in the case No. 23 of 
1848, as rjuoted by the principal sudder ameen, is no evidence, 
as the officer pronounces it to be, of its falsity, and it should not, 
therefore, prejudice plaintiff’s claim in the present instance. 

With reference to the circumstances in life of the defendant 
the damages as laid by plaintiff are excessive. Having duo regard, 
however, to precedents of the Sudder Court in like cases the plaintiff 
will be fully compensated for the injury he has sustained by one- 
tenth (viz., 150 rupees,) of the amount above specified. A verdict 
is given accordingly against the defendant. Ram Lochiui, for that 
amount, with whole proportionate costs, and the judgment of tlie 
lower com't set aside. 


The 9th Apeil 1850. 

, No. 184 of 1849. 

Appeal from a deeisiom of the Principal Sudder Ameen, A. Davidson, Esq., 
dated 29tA June 1849. 

Abo(^ Fnzzul, (Plaintiff,) Appellant, 

* t versus • 

Ram Lochun Dutt and another, (Defendants,) Respondents. 

This is an action to recover value of certedn title deeds, snatched 
from the person of the plaintiff by the defendants at the time they 
committed an asssault and battery on him. The principal sudder 
ameen is not satisfied with the evidence as to the identity of the 
documents, tliat the papers snatched from the person of the plaintiff 
were honA fide of the nature described by the plaintiff, and dis- 
misses the suit accordingly. 

In appeal, the plaintiff takes exception to the principal sudder 
ameen’s^ reasons for rejecting the evidence. On a review of the 
proceedings, 1 concur with the lower court in thinkmg that plamtiiff 
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fails to prove that the documents taken from his person by the de- 
fendant Ram Loclion are identical with those he describes. From 
the magistrate’s decision in the assault and battery case, there can 
be no doubt that deeds and documents of some kind or other were 
forcibly taken from plaintiff by Ram Lochun, and that his father, the 
other defendant, acquiesced in his son’s proceedings by the receiving 
from him into his own keeping the said documents at the time the 
breach of the peace was taking place. This, and suit No. 183, ap- 
pear to be rather the result of defendant’s oppressive and illegal 
acts than the gratification of revenge on the part of the plaintiff. 
The latter was unjustifiably attacked and deprived of his proj)erty 
and his liberty, and there is nothing apparent in the proceedings 
that, in seeking redress for his wrongs, be has been influenced by 
malicious motives. 

The appeal is dismissed, each party, however, paying his own 
costs. 


The 15th Atbil 1850. 

No 185 of 1849. 

Appeal from a decision of the MooAsif of Nimaul, Mr, Snell, 
dated 3rd July 1849. 

Bhogwan Pathur and others, (Defendants,) Appellants, 
verstis 

Hurree Bhoojon Doss, (Plaintiff,) Respondent. 

The plaintiff sues to recover a bond debt, tlie bond bearing date 
13th Assar 1254 Umlee, laid at rupees 118-8. 

Thedefendauts deny and plead — ^first, that the suithas been prompt- 
ed by revenge, because appellants were witnesses in favor of a claimant 
to certain property attached at the instance of plaintiff, in an execu- 
tion of decree suit ; and secondly, that the defendant Bhogwan was 
at Midnapore on the date specifled in the bond.* 

The moonsiff ojiserves, “ from the depositions of the witnessesfit 
is clearly proved that the defendants gave the bond ^led with the 
proceedings to the plaintiff, on the 13th Assar I 254 Umlee, and bor- 
rowed from him rupees 100, on the condition of repaying the same 
with legal interest in May 1255 Umlee, this they failed to do,” and 
gives a verdict for the plaintiff. 

The statement made in the petition of plaint is not only at vari- 
ance with the evidence of the witnesses, but the latter is totally in- 
credible, and the witnesses, if their testimony is faithfully recorded, 
have been guilty of perjury. 

The witness, Jankee Geree, swears that the plaintiff has resided 
at the house of Seeboo Geree, at Haut Sonkbrpore, for the last three 
years. The plaintiff himself says in his plaint that he resides in his 
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own house in Haut Sonkorpore. Some of the witnesses say that 
plaintiff carries on his business at Seeboo’s house, where the loan was 
granted, but that he resided at Bahiree ; and others, that he has lived 
altogether for the last two or three years in Seeboo’s house, and has 
no lixed residence of his own. In spite of these conflicting state- 
ments and some others, and the many other improbabilities apparent 
from the records of the case, the moonsiff records a deliberate 
opinion that the bond is clearly proved by the evidence of these 
very witnesses. The moonsiff must either have wilfully closed his 
eyes to the glaring discrepancies alluded to above, or he must be 
totally ignorant of tlie value of evidence : in either cage the decision 
is discreditable to him. The claim is totally unsupported by any 
trustworthy proofs, and, in my opinion, there can be no question that 
it is fraudulent, and preferred to gratify malicious ends. The appeal 
is decreed, with costs, and the decision of tlie lower court reversed. 


The 15th April 1850. 

No. 186 of 1849. 

Appeal from a decision of the Moonsiff of Kaseegunge, Khjrat Uossein, 
dated 4th July 1849. 

Seebram Dey and Doorgaram Dey, (Defendants,) Appellants, 

versus 

Mudhoo Soodhun Nugtee, (Plaintiff,) Respondent. 

This is an action for balance of rent, laid at rupees 40-2-1. 

The plaintiff states that he entered on a farming lease of mehal 
Kaylagurea from the year 1254 Umlee ; that the defendants are his 
tenants, and cultivate 10 bcegahs 8 cottahs of land, the rent of which 
is rupees 21-2-13 in money, and 12 koorces in kitid ; that they gave 
the plaftitiff an agreement to this effect, agreeably with which they 
paid part of their rents for 1254, 1255, and 1256 Umlee, but, failing 
to make good the balance, the plaintiff' now sues. 

The defendants deny their liability, and plead — first, that they are 
tibt tenants ^of the plaintiff, that they hold their leases from one 
Nujroo Beebee, to whom they have paid their rent ; and secondly, 
that their liabilities ^nually amount to rupees 13, 3 annas, 17 gundas 
in money, and 12 koorees of dhan in kind. 

The moonsiff observes that the kubooleut is duly certified by 
the attesting witnesses, and further confirmed by the measurement 
chitta, the account current of defendants, and the local enquiry of 
the ameon. From these, in the moonsifTs opinion, it is clear that de- 
fendants are liable annually to the plaintiff (who holds a farming 
lease from all the maliks) for rupees 21-2-13 in money, and 12 
koorees of dhan in kind, and gives a verdict for the plaintiff. 

In appeal, the defeitdants reiterate the pleas offered in the lower 
court. The present is a summary suit for rent According to Sec- 
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tion 10, Regulation VIII. 1831, summary jurisdiction is restricted 
to enforcing payment of the rents paid in past years, to tlie entire 
exclusion of all claims to increase except on bon& Jide written 
engagements to such increase. Now in the present instance there 
is no proof of payment of rent for past years : there are no jumma- 
wasil-bakee accounts either for the years sued for, or for previous 
years. The only proof, save the kubooleut, of defendants’ liability, 
is an account current in aggregate, in which the defendants and 
plaintilBF are the only parties specified. In this account the defen- 
dants are represented as defaulters for the years 1254 and 1255,for 
the difference between rupees 21-2-13, the jumma demanded by 
plaintiff, and rupees 13, 3 annas, 17 gundahs, which defendants 
admit is the amount of their rent. If the former were really the 
jumma, it is extraordinary that the amount balance should in both 
years be exactly the same, and that plaintiff should have taken no 
steps to recover by distraint, or other summary process ; and his 
omitting so obvious and natural a course is a strong argument 
against the probability of the truth of the account. Again, the ac- 
count current allows defendants credit for rupees 13, 9 annas, in 
aggregate, but gives no detail of the payment, nor the date when 
made. It is very unlikely that one payment only should have been 
made in each year and exactly similar in amount, leaving in each 
year a balance corresponding with the difference between what 
plaintiff claims, and what defendants declare is their jumma. Such 
an account, in the absence of a jumma-wasil-bakee, or other evi- 
dence by which to check and certify it, is valueless, and no proof 
that defendants’ jumma is as stated in the plaint. Again, the kuboo- 
leut is certified by attesting witnesses, who swear they witnessed the 
execution of a pottah and the kubooleut. Now the plaint distinctly 
sets forth that plaintiff* entered on his farm with the understanding 
that the leases, as existing in previous years, were to continue in 
force ; the necessity, therefore, of granting new leases did not exist, 
and the inference is they were never granted, ai^d that the witnesses 
have stated what is not true, and consequently that their testimony 
is unworthy of credit: the kubooleut, therefore, as being jieither sup- 
ported by evidence nor probability^, must be rejected as invalid. 
Lastly, it would appear that the maliks are at issue as to plaintiff’s 

J )ossession and the title deeds on which he holds the farm. The de- 
fendants seem to have sided with the party adverse to plaintiff’s 
claim, which has no doubt given rise to the present suit. For these 
reasons, I reverse the judgment of the lower court, and decree the 
appeal, with costs. 


26 
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The 18th Apuil 1850. 

No. 201 of 1849. 

Appeal from a deemon of the Principal Sudder Ameen, A. Davidson, Esq., 
dated 21a< July 1849. 

Poornanund Roy, (Defendant,) Appellant, 
versus 

Chowdhry Shamapersad Mittre, (Plaintiff,) Respondent. 

This is an action to recover a bond debt, laid at Company’s 
ru^s 966. 

The defendant denies the claim, and pleads that the suit has ori- 
ginated in enmity, and that Mochecram, the seller of the bond to 
plaintiff^, was a pauper, and therefore not in a position to grant a loan 
such as above stated. 

The piincipal sadder ameen observes that two attesting witnesses, 
whom there is no reason to doubt, certify the bond; that their testi- 
mony is corroborated by circumstantial evidence, (by the endorse- 
ment of the stampt paper in the name of appellant on the day pre- 
ceding the execution of the bond, and the letter addressed by 
appellant to respondent, proposing to compound the claim,) whilst, 
on the other hand, defendant is unable to establish his pleas ; tho 
kuballa filed to prove that he borrowed money elsewhere to meet 
the Government demand for revenue, being evidently a fabrication, 
and the proof of the remaining pleas being altogether wanting, — and 
decrees tor plaintifiP accordingly. 

In appeal, the defendant urges tho same pleas as below, and moots 
others de novo, which latter are altogether inadmissible. 1 see no 
grounds for doubting the authenticity of the bond, nor for interfer- 
ing with the decision of the principal sudder ameen. The former 
bears all the appearance of being a bond fide document, is duly cer- 
tified, and came into plaintiff’s possession in consideration of value 
received. 

The appeal is, therefore, rejected, without serving a notice on 
tespondent.^ 

, The 22kd Afbil 1850. 

Na 202 of 1849. 

Appeal from a decision of the Principal Sudder Ameen, A. Davidson, Esq., 
dated 3I«< July 1849. 

Bherot Chum Sutputtee, (Plaintiff’,) Appellant, 
versus 

Oodoy Chum Jena and Bydeaath Jena, (Defendants,) Respondents. 

This suit wa« decided originally by Mr. C. Mackay, late princi- 
I>al sudder ^een. The grounds of action were, first, for an injunc- 
tion prohibiting the pollector to record the name of defendant 
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Bydenath Jena on the rent roll of the district; secondly, to set aside 
two summary judgments passed by the collector and magistrate 
respectively ; and lastly, to obtain possession, with mesne profits, of 
mouzahs Bansgureeah and chuck Dundee, as forming a part and 
portion of his 9-16ths interest in talooka Sahurdeeah. The plaintiff 
represents that the aforesaid talooka, of which he was proprietor of 
9-16ths, having fallen into arrears of revenue on account of 1244 
Umlee, was sold by the collector, and purchased by one Kartick 
Ram Jena, the father of the defendant, Oodoy Chand, benamee for 
7,900 rupees. The purchase money was made good and deed of 
sale executed in the name of the aforesaid Kartick. The plaintiff 
proceeds to state that his possession of 9-1 6 th of talook Sahurdeeah 
continued as before the sale, but to avoid future disputes Kartick 
Ram Jena executed a deed of transfer in the name of plaintiff’s son, 
Nund Gopaul, conveying to him all rights and privileges in the 
said 9-16ths. In 1246 Kartick Ram Jena died, and his son succeeded 
to the property aforesaid, and, in spite of sundry demurrers raised 
by plaintiff, was duly recorded on the rent-roll of the district: subse- 
quently, however; at the instigation of friends, or from other causes, 
the defendant, Oodoy Chand, entered into an agreement with the 
plaintiff to relinquish all claim to the 9-16ths, and stipulating not to 
interfere with his (plaintiff’s) possession. In breach of good faith, 
however, and notwithstanding the agreement aforesaid, the defendant 
Bydenath (in collusion with the defendant Oodoy Chand) caused 
his name to be recorded in the registers of the collectorate as pro- 
prietor of mouzahs Bansgureeah and chuck Dundee, part and parcel 
of the 9-16ths aforesaid, and in virtue of that proceeding obtained 
sundry summary judgments against ryots for rent and for posses- 
sion under Act IV. 1840, which plaintiff now seeks to set aside. 

The defendant Bydenath Jena denies the benamee purchase of 
the 9-16ths, and pleads that plaintiff’s possession in the name of his 
nephew, Nund Gopaul, is that of farmer of certain villages, and not as 
talookdar, and that plaintiff’s having failed to produce the ikrar- 
nama, he states, he obtained from Oodoy Chdhd, in any of the nu- 
merous cases in Y^hich ho and the said Oodoy Chand have been 
concerned, is a strong argument against its existence; and lastly, 
that the two villages claimed were sold to defendants by Oodoy 
Chand, for rupees 875, and the deed of sale dufy registered. The 
defendant Oodoy Chand confirms this statement in every particu- 
lar. 

The principal sndder ameen dismissed the suit, but in recording 
his judgment he pronounced an opinion on the validity of the 
ikramamah, which opinion was extrap-judicial, seeing that possession 
of 9-16ths of talooka Sahurdeeah was not the matter at issue ; but that 
of the two villages Bansgureeah and chuck Dundee, which the 
defendant Bydenath had purchased from Oodoy Olian^ The suit 
was accordingly remanded and the principal sudder ameen directed 
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to confine his investigation and decision to the question before 
him, leaving the plaintiflF, if he considers himself aggrieved, to any 
remedy he may be entitled to against the defendant Oodoy Chand, 
for breach of any agreement between them, and, further, to 
examine the witnesses attesting the kuballa filed by Bydenath in 
the presence of the vakeels of both parties, copies only of their 
depositions, as given in a mutation case before the collector, 
having been recorded.” 

The present principal suddcr amcen, having reviewed the judg- 
ment of his predecessor, observes : “ In support of this action plaintiff 
has adduced an agreement, alleged to have been given by the defen- 
dant Oodoy Ghana Jena, a copy of a judgment of this court, sundry 
collectory receipts, and oral evidence. As this action is not brought 
on the agreement, there is no need to discuss its merits. The judg- 
ment before alluded to is not of the slightest use, as it does not show 
that the dijputedmouzahs are included in the property thereby decreed. 
The collectory dakhilas show that a certain amount was paid on Oodoy 
Chand Jena’s talook by Nund Gopaul Sutputee. If he and the plaintiff 
were one and tlie same person, they are no proof of ’J^roprietary right; 
where is the bill of sale, or title deeds got from the auction pur- 
chaser ? it or they are the primary and onl/ evidence that can avail 
plaintiff on this occasion. Oral evidence alone cannot prevail against 
Bydenath’s bill of sale, satisfactorily proved by five of the subscrib- 
ing witnesses, confessed to by the vendor, the former proprietor, 
and supported by sundry summary decrees (12 or 14 in number,) 
all abundantly showing that after purchase Bydenath enjoyed all 
the rights of a landed proprietor. Therefore, we think, plaintiff has 
entirely failed to show that he has been dispossessed of, or has any 
right to, the disputed mouzahs, and dismiss the action, with costs.” 

In appeal, the plaintiffrciteratcswhathc urged in the lower court, 
lie maifitains that the object of his suit is to restrain the defendant 
Oodoy Chand from selling tlie two villages aforesaid and for posses- 
sion. To admit this plea would be to recognize plaintiff’s right to 
dispute Oodoy Ghana’s title, a point which is not open to discussion 
iff the present suit. The point for adjudication ,is whether Byde- 
nath’s deed oY sale is or is not valifL The party in whom the riglit 
of sale is vested declares that it is ; and his statement is corroborated 
by the attesting witnesses in whose presence the deed was executed. 
I see therefore no reason to interfere with the decision of the lower 
court. The appeal is accordingly rejected, without serving a notice 
on the respondents. 
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The 22nd Aphil* 1850. 

No. 217 of 1849. 

Appeal from a decision of the Principal Sudder Ameen, A. Davidson, 
Esq., dated 7th August 1849. 

Mussamut Keenee Bewah and others, (Defendants,) Appellants, 

versus 

Damoodur Geereo, (Plaintiff,) Respondent. 

This is an action for possession, with mesne profits, laid at ru- 
pees 405-1 2-3. 

This suit came in appeal before my predecessor on the 16th 
March 1847, when it was remanded to the principal sudder ameen 
(the office of the sudder ameen having been abolished) to decide on 
its merits. The principal sudder ameen considered the title deeds 
of the plaintiff defective and not trustworthy, and gave a verdict for 
the defendants. In appeal, the judge differed in opinion, and ob- 
served “ that the attestation of the deeds and the registry of them 
in the cazee’s books must prove the fact of their having been in ex- 
istence at the time these formalities are recorded, yet the principal 
sudder ameen docs not attempt to reconcile this fact with the 
opinion he holds of their recent fabrication. I therefore must be- 
lieve that this very important point was overlooked by that officer 
and, considering that tlie investigation was incomplete and unsatis- 
factory, and did not meet the point at issue, the case was again 
referred for re-investigation. 

The present principal sudder ameen thus records his judgment in 
the case. “ Plaintiff brought this action to obtain from defendants 
possession, with mesne profits, of 10 beegahs lakhiraj land, estimated 
at rupees 405-12-9, on the following grounds. Defendants’ father, 
Knttun Doss, sold to plaintiff’s father, in 1229 Umlco, 5 Iteegahs, 
executed a bill of sale, caused it to be duly registered, and gave him 
formal possession. The said Ruttnn Doss subsequently borrowed a 
sura of money of plaintiffs father, and died leavmg the debt unpaid. 
PlaintiflF’s father then brought an action against deceased’s sons, tlfe 
present defendants, Kissore Chutten Doss and LochuniDoss, for the 
recovery thereof, and obtained a decree against them, who, in satis- 
faction thereof, sold to him, in 1234, 25th Plialgoon, the remaining 
5 beegalis. He thus enjoyed possession of 10 beegahs, which forms 
the present grounds of action, during liis lifetime, without let or 
hindrance, and his son (plaintiff) after him till 1250 Umlee, when the 
defendants, Kissore Chutten and Lochun Doss, aforesaid, vt et armis 
dispossessed him. Kissore Doss denies the execution of the said 
kuballas either by his father, or himself and his brother, and further 
pleads that his father died in 1228 Umlee, and that plaintiff is their 
“ qudeem ryot,” and on the strength of this he now falsely lays claim 
to the aforesaid 10 beegahs as proprietor. 
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The former principal sadder amoen, considering the two bills of 
sale adduced in support of this action to bear fraud on the face of 
them, dismissed tne claim, but this decision was reversed in appeal, 
and the caso returned with instructions to examine the cazee’s 
register, and the decree obtained by plaintiffs father against 
the sellers, and call for proof of execution of said decree, and 
then to try the case ele rumo. Plaintiff has taken the necessary 
steps to procure the required documents; but we find by the 
copy of the return of the mohafiz of the superior court that they are 
not in existence. He states, however, that the suit instituted by 
plaintiff’s father against the said Ruttun Doss’s descendants, the pre- 
sent defendants, is entered in the register both of original and mis- 
cellaneous suits under the numbers alleged by plaintiff. On exa- 
mination of the cazee’s register for the year 1834, we further find 
copy of plaintiff’s second bill of sale executed by present defendants. 
These faots are strongly corroborative not only of the truth of plain- 
tiff’s allegations, but also of the genuineness of the latter deed. Now, 
if the authenticity of this document be proved, the authenticity of 
the first is also proved, for the subsequent bill of sale recites the due 
execution by the vendor. We quite agree with the superior court 
that the appearance of the bills of sale neither indicates fraud nor bad 
faith : by defendants’ exhibits it appears that the story of these forg- 
ed bills of sale formed the subject of inquiry by the police, but the 
evidence was not of sufficient calibre to induce the magistrate to 
prosecute, and complainant was directed to have recourse to the 
civil courts, but from that day to this no stir was ever made about 
the matter. Why this indifference? If these kuballas be forgeries then 
the cazee and canoongoe are partakers of the crime. What induce- 
ment did or could plaintiff offer to induce them to run the risk of 
their reputation and liberty? So, as plaintiff’s father’s purchase and 
continued possession from the several dates to the day of his death, 
and subsequently plaintiff’s possession is fully and satisfactorily es- 
tablished, therefore we award him possession of the 10 beegahs of 
disputed lakhiraj ladd, with mesne profits, &c.” 

< In appeal, the defendants urge tlie same ple^s as below. Tliey 
take exceptidn to the registry by the cazee, and declare it invalid, be- 
cause he was not the cazee of the pergunnah in which the disputed 
lands were situatetf, and they further plead the disputed lands were 
resumed, measured, and released in the name of Kissore Doss, and 
that plaintiff never offered any opposition thereto. It would appear, 
however, from the records of this court that the offices of moojnsiff 
and cazee were combined in one and the same person, and for the 
convenience of the community he was authorized to register deeds 
for pergunnah Jcllamoottah and others. That the kubllaa, dated 
24th Fhalgoon 1254 Umlee, was registered on that date, there can 
be no question ; as the counterparts of the cazee’s register for that 
period was forwarded to this court for record, and duly countersign- 
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ed by the judge. I therefore neither doubt the authority of the 
cazee to register nor the validity of his registration of the saidkubal- 
las. Again, the silence of Kissore Doss, at the time the disputed 
lands were resumed is accounted for by the fact of the latter being 
“ dewutter,” and tlierefore not legally alienable by sale. Defendants 
would therefore naturally concern the circumstance of their having 
sold, and of plaintiff’s possession. 1 see no reason to interfere with 
the decision of the principal sudder amecn, and the appeal is accord- 
ingly rejected without serving a notice on respondents. 


The 23bd April 1850. 

No. 211 of 1849. 

Appeal from a deeition of the Principal Sudder Ameeti, A. Davidson, Esq., 
dated 30t4 July 1849. 

Punchanund Udhicarry and others, (Defendants,) Appellants, 

versus 

Sebuk Ramchand, (Plaintiff,) Respondent 

Tins is an action for possession of 5 beegahs 12 cottahs of 
lakhiraj land, laid at rupees 342. 

Plaintiff states that his father purchased from Jassuda Dey and 
Manick Ram Roy, under two deeds of sale, dated respectively 
1199 and 1240 Umlee, 33 beegahs of lakhiraj land ; that in the 
year 1250 Umlee defendants distrained the crops of one Benodo 
Sassmol, cultivator of the aforesaid 5 beegahs 12 cottahs of land; 
the said Benode sued to remove the attachment, in failure of which 
the plaintiff now seeks to establish his proprietary right and 
possession. 

The defendants reply that they are the lawful heirs of <Jassuda 
Dey, to whose property they succeeded in 1222 Umlee ; that the 
land in dispute is part of certain rent-free lands, the produce of 
which is appropriated to idol worship ; that tBe plaintiff has never 
been in possession,of the land now claimed ; and if he now seekto 
obtain possession by the deeds of sale he mentions,* his claim is 
barred by the law of limitation, as ho has never held intermediate 
possession of the property. The defendants add that Benodo Sassmol, 
the cultivator of the lands, having refused to pay rent, and disputed 
the defendants’ claim thereto in the courts, has now colluded with 
plaintiff in bringing forward the present suit. This case came before 
my predecessor .on the 25 th March 1848, and was remanded for 
further enquiry, touching the fact of possession, which had been 
overlooked in the court of first instance. The present principal 
sudder ameen, after carrying out the instructions of this court, thus 
records his judgment ; — From the ameen’s report (deputed to the 
spot) tre find that nine persons deposed for the plaintiff, and seven 
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for defendants. The evidence for the latter is not worthy of credit 
for sundry discrepancies detailed in the said report ; but had there 
been no discrepancies it could not prevail against that for plaintilF, 
supported by the evidence of persons examined in this court, which 
is again confirmed by duly registered title deeds, the two bills of 
sale aforesaid. The exhibits filed by defendants in no degree show 
that the disputed land fortns part of their possession. It is too late 
in the day to call in question the vendor’s right to dispose of her 
property,” and gives a verdict for the plaintiff. 

In appeal, the defendants object to the reasoning of the lower 
court, and reiterate all the pleas urged in their reply. Defendants lay 
stress on the summary decisions of the collector, but only one of 
these, that of Benode Sassmol, is entitled to any consideration, the 
others having been passed on confession of judgment, or in conse- 
quence of the neglect by the plaintiff to carry on his suit Judg- 
ment in *^is case must be guided in a great measure by probabili- 
ties. They appear to me to predominate in favor of the plaintiff. 
His title deeds are beyond doubt authentic, in spite of defendants’ 
arguments to tlie contrary, and his witnesses and accounts prove his 
possession to have ensued thereon, and to have continued to the 
present time. Such evidence is not, in my opinion, vitiated by the 
oral testimony of a few witnesses, which is not trustworthy, and a 
summary award in which the plaintiff was not concerned. I there- 
fore see no reason to disturb the decision of the lower court, which 
is hereby affirmed, and the appeal rejected, without serving a notice 
on the respondent 


The 23bd April 1850. 

No. 219 of 1849. 

Appeal from a decision of the Principal Sudder Ameen, A. Davidson, Esq., 
dated 1 UA Avgust 1849. 

Ram Ruttun Roy and others, (Defendants,) Appellants, 

• versm 

Muthoor Mohun Mytee, (Plaintiff,) Respondent 

This is an action* to recover certain monies paid into the collec- 
tor’s treasury, on account of the defendants, laid at rupees 511, 
13 annas, 2 gundahs, 2 cowrees. 

The principal sudder ameen records his judgment as follows : 
“ The plaintiff brought this action to obtain, from defendants, rupees 
256, and a like sum as interest, making rupees 511-13-6, which he 
alleged he had paid to the collector on account of the said Pertab 
Narain Roy, as arrears of rent, for the years 1243 and 1245 Umlee, 
accruing on his nimhee muhal, to protect his own interests, he 
(plaintin) having a farming lease, at that period, of part of the said 
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defendants’ talook. Present defendant acknowledges plaintiflTs hav- 
ing paid the said money as asserted, but pleads that he did so as his 
father’s agent, and that he sent the different kists to him for pay- 
ment into the collectorate, that he kept back the receipts and now 
fraudulently claims the money twice over, because he did not get a 
renewal of his lease.” . The principal sudder ameen proceeds to ob- 
serve that the only proofs adduced by defendant in support of his 
plea are ten letters acknowledging the receipt of as many kists, and 
the testimony of the two pleaders, who conveyed the money to plain- 
tiff, and brought back the letters aforesaid.” The latter, the principal 
sudder ameen observes, are not proved to be plaintiff’s, and therefore 
are valueless, and the former contradictory and carries with it im- 
probability. If the defendants’ pleas were true, it is very unlikely 
he would not have taken measures from 1243 to the present time, to 
obtain the receipts of which plaintiff had surreptitiously possessed 
himself, whilst, on the other hand, he adds, the plaintiff has adduced 
satisfactory evidence to show that, after this action was brought, de- 
fendant assembled a punchayet to try and settle their differences, 
and that defendant was willing to pay rupees 400, but tliat plaintiff 
wanted rupees 450 and half the costs. Their endeavours were 
therefore fruitless, and for tlie foregoing reasons the principal sudder 
ameen gives a verdict for the plaintiftl 
In appeal, the defendants urge the same pleas as in the lower 
court The payments by plaintiff into the collectorate are admitted 
by defendants. The point then for adjudication is, whether the 
money so paid belonged to plaintiff or defendants. Defendants ad- 
duce no evidence that the letters acknowledging the receipt of sun- 
dry remittances were written by plaintiff ; and the parties who swear 
they received them from plaintiff are unworthy of credit. Since then 
the proof that defendants sent plaintiff the money is wanting, the in- 
ference is that the money was his own, which he paid on dtfendants’ 
account, and that consequently his claim for that amount on defen- 
dants is good and valid. I therefore see no reason to disturb the 
decision of the lower court, which is hereby affirmed, and the appeal 
dismissed, without serving a notice on respondent. • 


The 29th April 1850p 
No. 225 of 1849. 

Appeal from a decision of the Principal Sudder Ameen, A, Davidson, Esq^, 
dated IGM August 1849. 

Pearee Bhunj and others, (Defendants,) Appellants, 
versus 

Notobur Jena, (Plaintiff,) Respondent 

This is an action to recover possession on a deed of conditional 
sale, which had been duly foreclosed, laid at rupees 438-11-12. 

27 
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The defendants urge various pleas, amongst others that the pre- 
scribed notice for foreclosure haa not been served upon them, and 
that the proof of service was defective. 

The principal sndder ameen observes that “ defendant has made no 
attempt to prove his pleas, thus tacitly acknowledging they are 
only tlie inventions of a fertile brain,” whilst, on the otlier hand, he 
observes, " the kut-kuballa, on which the action is founded, is satis- 
factorily proved by three of the subscribing witnesses to have been 
duly executed by the vendors, and that he (defendant) received a 
valuable consideration for it,” and gives a verdict for plaintiff 
accordingly. 

In appeal, the defendants demur to the proof of service of notice 
of foreclosure as being informal and therefore no evidence. From 
the record of the case it appears that the proof of service of notice 
of foreclosure consists of a copy of kyfeut of the nazir who issiied 
the notied, a copy of a return filed by the peadali who served it, 
attested by two witnesses, in whose presence the istahar is represent- 
ed to have been appended to the door of defendants’ house. None 
of these documents have been certified in the lower court, and 
cannot therefore be admitted as evidence. The appeal is, therefore, 
admitted, and the case remanded to the principal sudder ameen, that 
he may take the depositions of the persons above mentioned on oath 
in the presence of the vakeels of both parties, and then dispose of 
the suit 

Costs of stamp to be refunded. 

The 30th Apiue 1850. 

No. 233 of 1849. 

Appeal from a decinion of the Principal Sndder Ameen, A. Davidson, Esq., 
• dated \st September 1849. 

Doorgapershad Chuckerbutty and another, (Plaintiffs,) Appellants, 
« versus 

t Kowar Narain and others, (Defendants,) Respondents. 

This is a si!(it for possession of /^ths in mouzah Mendah Khalee 
and fV^hs in mouzal^ Narain Dhara, with mesne profits, on two deeds 
of transfer, dated respectively 17tli Bysack 1248 and 20th Poose 
1252 Umlee, laid at 970 rupees 13 annas. Defendants deny the 
cause of action. 

The principal sudder ameen thus records his judgment — “ The 
conditions under which the land aforesaid is claimed, come under 
the denomination of champerty, and therefore all such agreements 
are illegal and void ab initio ; vide the Sudder precedent filed by 
defendants and alsoGolam Singh versus Keerut Singh, Select Reports, 
9th November 1824, and others on the same question : tliereforo 
we dismiss plaintifis’ claim, with costs.” 
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The appellant pleada that the law of champerty is inapplicable* 
inasmuch as he does not sue to enforce the terms of the title deeds, 
which were duly carried out when executed, but to recofer iwsses- 
sion of that which at a subsequent period he was deprived on How 
and when he got possession does not appear; the probability is 
strongly against the truth of his statement. As his possession was 
contingent on the result of tlie suit which plaintiff was to carry on 
in behalf of the defendant, Koowar Narain Roy, and it is not attempt- 
ed on the part of plaintiff to prove that any result followed ; but 
whether possession followed the execution of the agreements or not 
does not affect the merits of the case. The present suit is clearly 
one of champerty, in which' the plaintiff is' the champertor, and, 
therefore, under existing precedents, the former is not cognizable by 
our courts. The appeal is accordingly rejected, without serving a 
notice on the respondents. 


The 30tii ArniL 1850. 

No. 235 of 1849. 

Appeal from a decision of the Principal Sudder Ameen, A. Daridson, Esq., 
dated 4th September 1849. 

Nurnarain Doss, (Defendant,) Appellant, 
versus 

Sheikh Panchoo, (Plaintiff,) Respondent. 

This is an action for possession on a deed of conditional transfer, 
duly foreclosed, laid at rupees 758, 14 annas. 

The plaintiff’ states that pai’t of mouzah “ Burgangootee,” situat- 
ed in Kutnugger, was sold to him conditionally in Assar 1251 Unilee. 
The defendant Benode Ram Doss, the present appellant’s father, failing 
to redeem the mortgage, it was foreclosed in the usual manner, and 
he (plaintiff) now sues for possession. The defendant Benode Rant 
allows judgment to go by default The other defendant (appellant) 
pleads — first, that his father had no power to afienate tlie ancestral 
property without ^is (appellant’s) consent; secondly, that notice 
of foreclosure had not been duly served ; thirdly, thftt his father 
had made over all his estate to bis wife by gift ; and lastly, that his 
father had been of unsound mind since 1240 Innlee, and incapable 
of managing his own affairs. 

The principal sudder ameen observes: " The kut-kuballa, on which 
tlie present action is based, is satisfactorily proved by four of the sub- 
scribing witnesses to have been duly executed by the mortgagor, 
the aforesaid Benode Rom Doss ; and it also as clearly appears that 
he received from the mortgagee a valuable consideration for it. The 
circumstance of Benode Ram having caused the said bill of sale to 
be registered is a fiirther proof, if any be required, of its authenticity. 
By the evidence of the serving peon and two others taken by the 



50 


2t|I.tAH IfIDNAPORE. 


court, we find that the mortgagor was regularly served with a 
notice to pay his loan, or rather duly informed that the mortgagee 
had petitioned for foreclosure. Since, then, he failed to satis^ nis 
demand, he, the mortga^gee, is fully entitled to the property now 
claimed, defendant having entirely failed to prove his father was 
non compos at the date of the aforesaid transaction. The plea that 
lie had not the power to dispose of his ancestral property without 
his (defendant’s) consent is upset by his own answer, wherein he 
asserts that he made a gift of all his property to his wife, i. e., to 
defendant’s mother. Noming need be said of the alleged gift. A copy 
merely of the danputter has been filed, which, as secondary evi- 
dence, is inadmissible where the original can be produced,” and 
decrees for plaintiff. 

In appeal, tlie defendant Ilumarain Doss takes exception to the 
reasoning of the lower court, and urges the same pleas as therein 
oflered. There can be no doubt of the service of the notice of fore- 
closure m tire defendant Benode Ram Doss ; and the objection, that 
notice was not served at the residence of the said defendant, is 
frivolous, as the identity of the defendant Benode is never ques- 
tioned, and the law (Regulation XVII. 1806 ; does not require, 
to complete the service of notice of foreclosure, that it should be 
served at the residence of the mortgagee. 

Tlio principal sudder amecn has, I think, satisfactorily disposed 
of the other pleas urged by defendant, and I see no grounds for 
interfering wdth the judgment he has come to. 

The appeal is dismissed, without serving notice on the respondent. 
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PiiiflSENT : D. 1. MONEY, Esq., Jubge. 

The 24tii April 1850. 

No. 23 of 1848. 

Regular Appeal from the decision of Moulvee Sped Abdool Wahid Khan 
Bahadoor, Principal Sudder Ameen of Moorshedahad. 

Bao Bam Sunkur Boy and Messrs. J. and B. Watson and Co., 
sale purchasers, zemindars, (Plaintiffs,) Appellants, 

versus 

Bejoy Govind Bural, Judoo NundunBural, Muddun Mohun Bural, 
and Muddoo Soodun Bural, (Defendants,) Bespondcnts. 

Suit for the recovery of the possession of 435 hoegalis, 2 cottahs, 

5 gundalis of bhurratee lands in Bil Sonaduh^ with mesne profits, at 
an annual jumma of Sicca rupees 435-1-16, calculated for 4 yeai’s 
and 7 months, to the amount of principal 1,974-14-16, and interest 
429-5-14 ; total Sicca rupees 2,404-4-10, or Com})any's rupees 
2,564-9-1, which added to the estimated value of the land, being 
Company’s rupees 1,305, gives a grand total of Company’s rupees 
3,869-9-1. Instituted 24th August 1846, and decided 17th Novem- 
ber 1848. 

The plaintiffs rest their case on the joint purchase of pergunnah 
Bokenpore at a public sale, and assert that the lands in dispute are 
situated in turruf Perojopoor, part Chandporc, of the same pprgunnah ; 
and that the fact of their being bhurratee lands of Bil Sonaduh wiH 
be proved by the roobukarecs of the deputy collector, and the then 
collector of the district. ^ 

The defendants plead that the lands in dispute are in tlieir,own 
zemindaree niouzah Bamdebpore, maut Baugdah, clehce Churka, in 
pergunnah Gunkur, and not attached to pergumiah Bokenpore ; that 
Kirtec Chunder Dutt, the forefather of tne defendants in tho mater- 
nal line, had purchased mouzah Bamdebpore ; and, after taking 
possession when tho rye crops of the lands in dispute were plunder- 
ed by one Jugroop Roy, the said Kirtee Chunder sued against him 
in suit No. 37 of 180i, and again, when they were plundered by 
Lokenath Chowdry, izardar of Chandporc, ho sued against him too 
in suit No. 75 of 1809, and obtained from the civil court a decree 
for the lands in question as connected with Baugdah, and had 
enjoyed unmolested possession since; that the deputy collector’s 
roobukareo in the case under Reflation IL 1819, could not affect 
the proprietary right of any individual. 
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T!ic plaintiffs, in roplicatiofi, stated that these deci^s were not for 
the lands in dispute, nor against the former {aroprietore, and that 
Bil Sonadoh is mentioned in the rukbabundoe pap^ of 1201 B. S., 
, put in bj the former proprietors. 

The principal audder ameon decided the plaintiffs’ churn in part 
for 37 beegahs 17 cottahs, with costs and interest proportionateljr, 
and mesne profite to the amount of Company's rupees 37-14, with 
interest accrpable to the date of realization. 

The plaintiffs appeal from this decision, nearly on the same 
grounds apt £(|[rth in their plaint before the lower court, and that, 
notwithstanding the report'of the amcen deputed to the spot corro- 
borated their statement, the principal sudder amecn had unjustly 
disposed of the case by decreeing their claim in part 

Judgment. 

The plaintiffs (appellants) in this case claim the disputed lands as 
the bhurratee lands of julkur Bil Sonaduh, wiiicli, with pergunnali 
Ilokenpore, &c., they purchased at a public sale in the collector’s 
ofHco on the 30th January 1842, and they put in as evidence in 
proof of their claim a roobukaree of tlie deputy collector of Moor- 
shedabad, dated 11th September 1845, and a roobukaree of the 
collector, dated 17th January 1846. These proceedings, the one 
confirming the other, were drawn up in a case under Regulation II. 
1819, when the disputed lands with other lands contiguous wore 
released from the claim of Government. These officers considered 
the lands in dispute as the bhurratee lauds of Bil Sonaduh, but to 
have been in the possession of Bejoy Govind Bural, &c. defendants 
(respondents,) for about 25 or 30 years. It is clear from the evidence 
of witnesses on the part of the defendants, as well as a decree of the 
civil court of Moorsliedabad, dated 12th June 1807, referring to a 
previous decree of the 27th July 1801, that these lands for more 
than 50 years have been in the undisputed possession of the 
defendants and their ancestors. In the decree of the 12th June 
1807, they are put down at 400 beegahs attached to Kamdebpore. 
Thc*differcnt auction purchasers of pergunnah Rokenporc, julkur 
Bil Sonaduh, tvIio were successively proprietors previous to the 
pnrcliase on the pari; of Uie plaintiffs, never disputed the pos- 
session. The first claim to possession was made by the plaintifis 
on the institution of thi^ suif on the 24th 'August 1846. After 
visiting the spot, and examining the lands, I aih^ indined t|o tlie 
opinion expressed by the deputy collector in his proceeding of 
the 11th September 1845, that tlie lands were tlie bhurratee 
lands of Bil Sonaduh ; but when they became so, it is difficult 
to determine. Perhaps some 60 or 80 years ago ; but this fact 
does not aflect the right of the defendants to the lands on the 
ground of possession. The possession holds good, whether as stated 
by the defendants the lands Wong to them, as attached to their ze- 
mindareo lands of pergunnah Gunkur Dhce Churka, turuf Jungy- 
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pore^ monzah Romdebpore, maut Baogdah and Dookrce Cborrcab, 
or whether they originally were, as 1 am inclined to believe, the 
blmrrateo lands of julkur Bil Sonaduh. The title of undisputed 
possession by inheritance cannot be touched, and the law of limi- 
tation applies. 

The appellants have put in evidence, as applying to this suit, a 
decree of the Suddcr Dewann^ Adawlut, No. 191, uated 8th July 
1848, and they plead with reference to this decree that the posses- 
sion can bo disturbed. But the decree does not apply. I can only 
gather from this decree that the purchaser of an estate may sue for 
possession any time within 12 years after the purchase. There are 
lachei which, if proved by a sale purchaser, would disturb antecedent 
possession however long undisturbed, and, if a sale purchaser did 
not question the possession within 12 years after the purchase, he 
could not claim it subsequently. In the case too in which this de- 
cree is given there was no malik. The proprietorship was not es- 
tablished The law of limitation would be set aside to decide the 
qirestion of the right of proprietorship. In the case under appeal 
the defendants have held possession unquestioned as maliks or pro- 
prietors for a period of years, and the law of limitation does apply. 
The measurement of the ppshkar of my court in the presence of 
both parties, who attested the measurement papers, gives 419 beegahs, 

cottahs, 2 gundahs, as the area of the disputed land. The mea- 
surement of the aniecn deputed by the principal sudder amcen gave 
439 beegahs 17 cottahs as the area, of which the principal sudder 
amecn decreed 39-17 in favor of the plaintifTs, releasing to the de- 
fendants 400, agreeably to the decree of the civil court of the 12th 
June 1807. I dismiss the appeal, modifying the principal sudder 
ameen’s decree by decreeing to the plaintiti’s 19 beegahs, 7 cottahs, 
2 gundalis, and mesne profits, with interest, instead of 39 beegahs, 
17 cottahs, being the quantity over and above the 400, according to 
the last measurement 


The 24tu Apeil 1850. 

• No. 24 of 1848. 

Regular Appeal from the deeieion o/Moulvee Syed Ahdool Wahid Khan 
Bahadoor, frit grade Piuieipal Sudder Ameen of^oorehedabad, 

Bao Ram Sunker Roy and Messrs. J. and R. Wa^on, sale purchasers, 
zemindar^, (Plaintiffs,) Appellants, 
oertm 

Rameshur Bagcliee and Bissesoree Dossea, mother and guardian 
of Bejey Govmd Ghoso, (Defendants,) Respondents. 

Suit for thn^ possession of 41 beegahs 6 cottahs of bhurratee 
lands of Bil Son^uh, valued at 123 rupees, with mesne profits for 
5 years and 3 months, calculated at the annual produce of rupees 41, 

23 
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annas 4, ^dahs 16, vi& Sicca rupees 216-15-10, making with 
interest 60-13-0, 276-12-10, or Company’s rupees 295-1-3; total 
418-1-3, instituted 22nd April 1847, ancl decided 17th November 
1848. 

The ch'cumstances in this case arc similar to those in case No. 23 
of 1848. 

The prihcipaK&udder ameen dismissed the claim of the plaintiffs, 
with costs, on the ground chiefly that the defendants, although they 
could not show that the disputed lands were not the blmrratee lands 
of Bil Sonaduh, yet proved long possession, and filed in support of 
their pleas a decree of the judge of Moorshedabad of the 11th Ja- 
nuary 1805. 

The plaintiffs, in appeal from his decision, state that the decree of 
the 11th January 1805, referred to by the principal sudder ameen, 
does not apply to this case, since the lands in dispute are claimed b^ 
them as the bhurratee lands of Bil Sonaduh, and the decree speci- 
fies the bhurratee lands of Parooleah Darrah ; and as the defendants 
do not deny the fact of the lands being the bhurratee lands of Bil 
Sonaduh, a decree for the blmrratee lands of Parooleah Darrah will 
not avail them ; that the statement of the principal sudder ameen 
regarding the possession of these lands on the part of the defendants 
for not les| than 60 years, is refuted by the roubukarce of the de- 
puty collector in a case under> Regulation II. 1819, which shows 
that they hacl only been negained from the Bil for 25 or 30 years, 
and that water still lies upon them, and that as they (the plaintiffs,) 
are proprietors of the julkur, it is clear they must be proprietors of 
tlie lands when regained on which tlie water remains. 

The respondents, in their answers, admit that the decree alluded to 
by the plaintiffs specifies the bhurratee lands of Parooleah Darrah, 
but state that they were washed away by the Pudda river, which 
hecamfc mixed with Bil Sonaduh, and that they are the lands of 
the zemindarec of Kadee Kola, dhec Nusiporc, Hccrkatec, Benode, 
Deghee, and Dyarampore, and not attached to Kokenporc. They do 
not object to the ri^t of plaintiffs to the julkur of Bil Sonaduh. 

* The fact of the defendants in this case holding unintc;;ruptcd pos- 
session of itie disputed lands for a series of years, is satisfactorily 
established. It is npt clear whether the lands are bhurratee lands 
of Bil Sonaduh, or, as specified in the decree of the civil court of 
the 11th January 1805, the bhurratee lands of Parooleah Darrah. 

Tfao plaintiffs refer to the roobukaree of the deputy collector of 
Moorshedabad in a case under Regulation IL 1819, the same as 
was filed in the case Na 23 of 1848, showing that the lands could 
not have been, as stated by the principal sudder ameen, 6(> ypars in 
the possession of the defendants, because the deptity collector was of 
opinion that they had only been gained from the julkur about 29 
or 30 years, but thil was only a conjecture, and does not affect the 
title of the defendants on the ground of possession. It does not 
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follow, as pleaded by the appellants, that li^canse thoj«aM the pro- 
prietors of the julkor they must consequently be tJie proprietors of 
the disputed lands, supposing them to have been once covered by it 
From the local investigation! made it is probable, I think, that before 
or a little after the decennial settlam^t they were the bhurratee 
lands of Bil Sonadnh, but the Fudda river has so often changed its 
course in the vicinity of tJicse lands, that it is as probable, as stated 
by the respondents, that the lands were once in Wrooleah Darrah, 
and were washed away by the Fudda, which mixed with and became 
part of Bil Sonaduh. The respondents, however, have had posses- 
sion of the lands unmolested for successive years beyond the period 
that would bring them under the protection of the statute of limita- 
tions. Though the defendants are different, the circumstances of 
this case are the same as those into which I have entered more fully 
in my decree No. 23 of 1848. I confirm the principal sudder ameen’s 
decision, dismissing the appeal, with costs. 


The 24tii April 1850. 

No. 50 of 1850. ^ 

Regular Appeal from the decision of Mmdvee Momtaz Alii, hloonsiff 

of Gow^, 

Nundloll Mundnl, (Defcndant») Appellantj.' 
versus 

Eliidmut Oomardee and Joomardee Mundul, and others, ^Flaintiifs,) 

Respondents. 

Claim, for the recovery of Company’s rupees 55, principal and 
interest, imder an ikrar executed by the defendant on the 17th 
Srabun 1244 ; instituted 24th July 1849, and decided 23rdF^ruary 
1850. , . 

The defendant denied the claim, and pleaded^ that, as his father 
died in the montia of Bhadur 1243 B. S., he could not Have exe- 
cuted the deed, as alleged, and that it was not, therefore, genuine. * 
The moonsiff gave a decree in favor of the plaintiff. * 

The defendant appealed, on the ground chieflyjhat hp was unablq 
to establish his pleas in consequence of sickness, and that the depo- ' 
sition of the writer of the bond had not been taken. 

There are no sufiicient grounds for appeal in this case. The de- 
fendant could not prove that his father died before tlie execution of 
the ikrar; and his plea of indisposition and the neglect of his Vakeel 
to acquaint him with what evidence was required, is inadmissible. 
He was allowed three months to furnish proof to establish his pleas. 
Three witnesses swore to the execution of the y^rar. It is not ne- 
cessary as a general rule that the writer of the deed should also be 
called on to swear to its execution. Such a course diould be 
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adopted niieti suspicion Itests upon the genuineness of the document, 
and the case admits of a doubt. The appeal is dismissed, and the 
moonsiff’s d^cifiion confirmed. 

The 25x3' Afbil 1850. 

. No. 25 of 1848. 

Regular Jppealfrom the decision of Moulvee Sped Abdool Wahid Khan 
Bahadoor, first grade Principal Sudder Ameen of Moorshedabad. 

Rao Ram Sunher Roy and Messrs. "S. and R. Watson, sale pur- 
chasers, zemindars, (Plaintiffs,) Appellants, 

versus 

Sheernun Comar, wife of deceased Rae Hurry Singh, ( Defendant,) 

Respondent. 

Suit for the possession of 39 bcegahs 12^ cottahs of land, and 
mesne profits with interest, Sicca rupees 263-13, or Company’s 
rupees 281-6, estimated value of the lands 119, total rupees 400, 
6 annas; instituted 27th March 1847, and decided 17th November 
1848, 

Although the defendants are different, the circumstances of this 
case are similar to case No. 24 of 1848 ; and as in that case 1 have 
given my ophjiion fully, I peed ttoly refer to it for the grounds of my 
decision in this. The ap^al is dismissed, and the principal sudder 
ameen’s decree confirmed. 


Tnu, 27th Apeil 1850. 

No. 61 of 1850. 

Regular Appeal from the decision of Sheikh Oholam Furreed, first 
s grade fidoonsiff of Hureerparrah, 

Benode Ilulsanah, Sadoo Sheikh, Jumoo Sheik, Bunoo Bcbce, and 
AusghiA Sheikh, (Defendants,) Appellants, 

* ^ ' versus , 

Khyrutoolah, (Plaintiff,) Respondent 

• ' Claim, for the recovciy of a bond debt, with interest. Company’s 
rupees 62-7-16-1, executed 2nd Joist 1250 B. S. ; instituted 24th 
February 1849, and decided 20th March 1850. 

From the plaint it appears that the defendants, Haniff Sheikh, 
Benode Sheikh, Halsanah, Sadoo Sheikh, and Jumoo Sheikh, having 
jointly borrowed Comoany’s rupees 37, executed the bond in favor 
of the plaintift) but failed to pay the debt; on the death of IToniff 
Sheikh, his wife, Bnnoo Bee^, and sons, Ausghur and Iloseyu 
Sheikh, and daughter, Oomega Beebee, minors, wore included as 
defendants. 
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The defendants^ Benode, Halsanah, S^doo Sheikl^ «nd J^oo 
Sheikh, denied the debt 

The moonsiif gave a decree for the plaintiff in dijual proportion 
against the 'defendants Benode, Sadoo, and Jumoo, and the property 
left by Huniff Sheikh in the possj^sslbn of his heirs, to the amount 
of Company’s rupees 77-15-8-1, with interest to the date of realisa- 
tion. ^ < 

The defendants appealed from this decision, chiefly on the ground 
that the writer of the bond'Could only write his name, and that con- 
sequently it was improbable he should have written out the bond, 
and that tho moonsin had not sent for him nor for the pimchascr of 
the stampt paper on which it was executed, although they had, appli- 
ed for the same. 

The appellants have no ground for appealing from the moonsiif’s 
decision. It was not necessary to send for the purchaser of the 
stamp, and the writer of the bond admitted in his deposition before 
the moonsiff that he- wrote it The execution of the bond was satis* 
factorily proved, and the claim of the plaintiff established. 

The appeal is, therefore, dismissed, and the moousifTs decision 
confirmed. « 

The 27th April 1850. 

No. 113 ^ 183P. f 

Regular Appeal from the decision of Baboo Gooroopershad Bose, 
MoonaifofKandhee. •-»- 

Joyhurree Singh, (Plaintiff,) Appellafit, 

«, versus 

Brijolal Doss alias Lall Mohun Doss, (Defendant,) Respondent 

Claim, for the recovery of a bond debt, principal Compf^’s 
rupees 4-4, interest 2-13-3, total Compafy’s rupees 7-k-i; ihlti- 
tuted 15th February 1849, and decided 10th August 1849. 

The plaintiff states that the defendant borrowed the- money fl;om 
him, and executed the bond on the 5 th Srabun 1250 B. S., but nevpr 
liquidated the debt * 

The defendant replies that his maternal uncle, Punchanund Sircar, 
held a jumma in the zemindareo of Ramkdhae Puramanick, and 
that, after his death in 1249 B. S., one of the zemindar’s agents sued* 
against him (defendant) summarily under Regulation ’^I. 1799, 
and that he was obliged to borrow the amount specified from the 
plaintiff in order to meet the demand, and executed the bond; buj 
that he had liquidated the debt with interest on the 28ta Assin 
1250 B. S., and tlie bond had never been returned to him. 

The moonsiff called the defendant in his presence, and beliav ing 
him to have been a minor at the time the bold was executed, ^ 
that it was executed through ccdlusion, dismissed the case, Irith costs. 
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The plaptilF, in appeal from this decision, urges chiefly that the 
defendant admitted the execution of the bond, and that his (the plain- 
tiff’s) witnesse8*proved that the defendant was not a minor at the time, 
and that, if the moonsiff doubted the fact, he should hare called for 
further evidence. ^ 

The only point to determine in this case is, whether the defendant 
at the time he executed the bond was a m^nor or not This point 
is not clearly established. The moonsiff might be deceived by the 
personal appearance of the defendant . The fact that a suit was 
brought against him by the zemindar under Regulation VII. 
1799, which is the alleged cause of his having borrowed the money 
and executed the bond, renders it probable that he was no longer a 
minor. The moonsiff should have called for his junnum puttree, or 
taken further evidence to satisfy himself on this point The appeal 
is admitted, and the case will be remanded to the' moonsiff' for 
re-trial. The value of the stamp in appeal to be returned to the 
appellant 

The 29th Apkil 1850. 

No. 39 of 1850. 

Regular Jppeal from the decision of Baboo Dwarkanath Bog, first 
grade Moonmfif of Ltdlaugh. 

Brijo Kishoros'Dutt, (Plaintiff,) Appellant, 
versus 

Meechoo Kewot Mundul, (Defendant,) Respondent 

Claim, for the recovery of a debt of Company’s rupees 13-8, due 
&om the defendant; instituted l^th June 1849, and decided 23rd 
January 1850. 

The plaintiff states >that he had a shop in Eatra Pushar llutta, 
and traded, that,^n the jypth Phalgoon 1255 B. S., the defendant 
informed him that he haa 20 maunds of huldee in his aurut for sale, 
which the plaintiff ageeed to purchase at 2 rupees 2 annas per maund ; 
thpt he paid him 6 rupees in'advance, but never received the huldee, 
and that the *{|imbunt was debited to the defendauit in the plaintiff’s 
khata-bnhee on the same day. 

'’'Thedefendant replied that he had bad dealings with the plaintiff for 
long period, that the plaintiff stood in his d^t 7 rupees 14 annas, 
and in liquidation of this paid the 6 nipees, and asked the defendant 
to let him have 3 or 4 maunds of huldee, but that ho had received 
no advwtSe. 

The^adntiff, in reply, denied that he had had any previous deal- 
ings with the defendants and therefore could not have been in his 
debt 

The moonsiff considered there wm sufficient proof of the parties 
having had dealings with each other; and as the 6 rupees was entered 
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in the defendant’s khata-bubee as a payment from tbe^plaintif^ he 
dismissed the suit, with costs. 

The plaintiff appeals from this decision, urging nearly the same 
grounds as in his plaint. 

From the account-books of both parties produced before me, it 
appears that a debit and credit account had been carried on between 
tne plaintiff and defendant, and that the 6 rupees was a payment 
towards this account, and not, as asserted by the plaintiff, an ad- 
vance on his part for the supply of huldee. The appeal is dismissed, 
and the moonsiifs decision confirmed. 

The 30th Apkil 1850. 

No. 9 of 1850. 

Regular Appeal from the decition of Raboo Tarrakishen Haidar, 
Moonsiff of Jungypore, 

llamdyal Ghosc, (Plaintiff,) Appellant, 
versus 

Benode Roy and others, (Defendants,) Respondents. 

Suit for 147 rupees, estimated value of kullaye crops, damaged 
by the defendants; instituted 17th February 1849, decided fsth 
December 1849. 

The plaintiff states that in pergunnah Chandpore, maut Bagdunga, 
they had taken a lease of 70 beegahs of land from Burra Benode 
Roy and his son, Bhowaneo Perahad Roy, on the 25th Bhadur 
1255 B. S., and cultivated the same with kullaye ; that there was a 
full kullaye crop on them, when the defendants Chota Benode Roy 
and Anung Burma, in execution of a decree obtained by them 
against Bhowaneo Pershad Roy, Burra Benode Roy, and Muneehur 
Roy, caused the 70 beegahs to be attached as 30 beegahs, and that, 
from want of care on the part of the^decreeKolders, the whole crop 
was destroyed by the cattle of Chota Benode Roy, Anung Burma, 
and others. . ' 

The defendants, Chota Benode Roy and Ahung Burma, denied 
the claim, and pleaded that they had given in a list of 30 beeg^is 
of land with kullaye crops on them to the moonsiff, •'who deputed 
an ameen to attach them, but that the ameen did not attach them, 
as no one would take charge of them. * 

The defendant, Burra Benode Roy, admitted the Alflim , 

•sThe moonsiff decreed for the defendants, dismissing the suit with 
costs; and the plaintiffs appeal from the decision chiefly on the 
ground that it was given against them, notwithstanding their state- 
ment was fully corroborated by the report of the ameen deputed to 
the spot, and because the argument held 1^ the moonsiff that there 
were cattle grazing on the surrounding lands, and that it was not 
likcl V they would make a difference and desttby the plaintiffs crops 
and leave other crops untouched, is not tenable, since the cn^ upon 
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the other lands had been reaped, and those belonging to the plain- 
tifis were not reaped in consequence of the attachment, and were 
destroyed afterwards, when no one took charge of them, and cattle 
were mlowed to graze upon them, and that the moonsiff is in error 
when he states mat the crops are ripe in the month of Poos, which 
is not the case. 

The investigation of this case on the part of the moonsiff appears 
incomplete. The damage sustained by the plaintiffs from the 
destruction of their crops is proved by the ameen’s report ; and if the 
moonsiff doubted the truth of that report, he should have taken 
further evidence before ho dismissed the plaint The appeal is, 
therefore, admittec^ and the case remanded for re-trial. The stamp 
value of the petition in appeal will be returned to the appellant 

« 

The 30th April 1850. . 

No. A3 of 1843. 

Original Suit. 

Mr. and Mrs. Roots, Plaintiffs, 
versus 

T. Clark and his son, T. F. Clark, Albert De]^ochepied Lar* 
pent, Charles E. Newcomen, and John Beckwith, representatives of 
R. H. Cockerell, deceased, Robert Spiers and William Martin, of 
the firm of Messrs. Cockerell and Co., William Ripley Clark, of the 
house of Messrs. Cockerell and Co., and William Henry Smoult, 
representative of Williani Hickey, deceased, late Sheriff’ of Cal- 
cutta, Charles Jones Richards wd Henry Cowie, Assignees to the 
estate of Messrs. CockcveU and Co., of Calcutta, and Rao Ram-^ 
sunkur Roy, -Defcqdant;^. ' 

Claik, for the recovery ofiithe possession of 12 annas share of 
Mysathul and the whole of Boodool Victories, with appurtenances 
attached and dwelling house and garden, &c., and tlie value of 
149 maiinds 14 seers*of indigo, &c., estimated" at Company’s ru- 
pees 47,235-7-1, Instituted 6tn April 184.3. • 

The plaintiffs sued against the defendants for the recovery of the 
property alluded to, stating the particulars of their ejectment by the 
defendants in their piaint 

This suit wsCs first instituted in this coprt on the^th April 1843, 
in formd pauperis. Mr. H. P. Russell, the then presiding j'ud^, 
nonsuited the case without recording his decision a^eeably to 
Act XII. 1843. The suit upon appqal was remanded by the 
Court of Sudder Dewanny Adawlut on the 6th April 1846, because 
the requirements of Act XII. 1843 had not been fulfilled. It 
was again brought upon the file in this court, and again nonsuited 
by Mr. Russell, the jud^, on the 19th May 1848, on the ground 
that the isillah court had no jurisdiction. The parties a second time 
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appealed to the superior court, and tlie superior court a second 
time, on the 4th September 1848, remanded the case for re-trial, on 
the ground that the zillah court had jurisdiction. 

The following are the principal points in the history of this case : 

Mr. John Rose, an East Indian, died intestate on the 2hd July 
1832, leaving 12 annas share of Mysathul indigo factory, a factory 
at Boodool, and other property. To carry on the Mysathul indigo 
factory Mr. Rose, shortly before his death, received advances from 
the firm of Messrs. Cockerell and Co., which were secured to them 
by a mortgage of his share of the factory and a nominal bond. What 
the stipulated period and conditions of the mortgage were does not 
appear, as the parties have never produced the mortgage deed. 
Tliere was a debit and credit account going on between Mr. Rose 
and Messrs. Cockerell and Co., up to the date of.his decease. 

Mr, R. H. Cockerell took out letters of administration from the 
Supreme Court on the 1st January 1833, as a judgment creditor. 

Tlie account between Mr. Rose and Messrs. Cockerell and Co., 
after his decease, was carried on with his widow, Mrs. Rose, and when 
in June 1834 she married Mr. Roots, it was kept up in the name§ of 
Mr. and Mrs. Roots. In September 1843, Messrs. Cockerell and Co. 
made partial advances to Mr. Roots for the indigo season of 1$35, 
having taken as security from him a bond for 20,000 rupees, and a 
life insurance for 10,000 rupees. 

In March 1835, Mr. T. F. Clark, son of Mr, T. Clark, with 
others, took forcible possession of the factories with the appurte- 
nances attached to them. 

Mr. Roots complained to the magistrate, who, on the 2nd Juno 
1835, dismissed the complaint. He then appealed to the commis- 
sioner, who, on the 4th July 1835, directed that he should be put in 
immediate possession, and Mr. T. F. Clark was ordered to quit the 
factory in one day. ^ 

Mr. Roots then took possession and prepared 149 maunds 
14 seers of indigo. 

In August 1835, Mr, T. F. Clark with a Mr. Ripley seized the 
factories and all the property attached to them. Messrs. Cockerell and 
Co. having taken a writ out against Mr. T, F. Clark, and Mr. Ripley 
having been appointed a^pecial bailiif and directed to seize whatever 
property could be pointed out as belonging fo Mr. Clark, they 
seized 147 maunds, 22 seers, 5;^ chittacks of indigo belonging to Mr. 
Rppts as the property of Mr. T. F. Clark. It was sent to Calcutta, 
and was sold on the 11th December 1835 for rupees 15,316, 13 
annas, 8 pie. 

There are letters filed in the papers of this case, which place these 
proceedings in a very unfavourable Jight. I find a letter from Mr. R. 
Torrens, No. 5, dated 15th September 1835, addressed to Mr. E. M. 
Gordon, the then officiating commissioner of circuit, in which he 
writes as follows ; 

I need not detail the facts as you are so well acquainted with 
them. My object in addressing you is to bring to . your notice 

24 
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the very unfair conduct of Messrs. Cockerell and Co., in conjunc- 
tion with Clark, and, it appears to me, the arbitrary act of the 
sheriff. 

" The house of agency above referred to, finding they could not 
oust Roots by the violent means they had recourse to, bring an action 
on Clark who does not defend it. I cannot state what progress this 
suit may have made in the Supreme Court ; but it must have been 
decided expartp, judging from the short period it appears to have 
occupied. A Mr. Ripley, a clerk in Cockerell and Co.^s house, is sent 
up, >yho is nominated the special bailiff of the sheriff, and proceeds 
to attach all the property your court had put Roots in possession of — 
a person being procured to point the property out as Clark’s.” 

The officiating commissioner, in his reply to this. No. 386, dated 
19th September 1835, writes as follows : 

Your letter discloses a history of fraud and injustice absolutely 
disgusting, and utterly disgraceful, in my opinion, not only to the 
parties concerned, but to the Character of any Government who per- 
mits such things to be without attempting to remedy them, 

*^wAll I can do is to forward your letter to Government, with a 
stropg recommendation that some steps may be taken so to define the 
powers of the sheriff, as to prevent the recurrence of a similar out- 
rage.” 

Mr. Cockerell, as administrator, in agreement with the firm of 
Cockerell and Co., caused the factories, 12 annas share of Mysathul, 
and the whole of Boodool, to be sold at public auction on the 22iid 
March 1836, and the^ w ere bought by Mr. Clark for 19,250 rupees, 
who obtained possession and retained it since. 

Mr. Roots brought an action for trespass in the Supreme Court 
against Messrs. Cockerell and Co., in September 1836, and obtained 
a decree for damages, !|,000 rupees, in March 1837. 

This fa as far as I call collect from all the papers to abstract his- 
tory of the case. 

The grounds of the defence are as follows, as elicited chiefly from 
the answers of Mr.*C. E. Newcomen and Mr. Ripley s that Mr. 
R\)se mortgaged his property to the house of Messrs. Cockerell and 
Co., and thaf^after his death, with the consent of his wife, Mr. R. H. 
Cockerell was appointed administrator to Ifis estate ; that every* au- 
thority for the'^inanagement of the estate was vested in the administra- 
tor, and that the acts of the administrator, if that authority was 
abused, were not cognizable in the zillah court, but in the Supreme 
Court ; that Mr. Ripley was sent as a special bailiff with a writ to 
seize the indigo ; that he acted in conformity with the orders of the 
Supreme Court, and that any deviation on his part from the rules 
observable in the execution of th^ writ of the Supreme Court was 
cognizable by the Supreme Court and not by the zillah court; 
that a debit and credit account was carried on between the firm 
of Cockerell and Co. and Mr. Roots; and that Mr. R. H. 
Cockerell, as administrator, sold the factories to Mr. T. Clark, for 
rupees 19,250. 
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Mr. Clark pleaded the difference in the claims of the two plaintiffs 
as a ground ror the rejection of the suit, one suing for the indi^ and 
tho other for possession, and that the institution of the suit in the 
zillah court was opposed to the provisions of Section 16, Regula- 
tion III. 1793. 

Tho plaintiffs replied that, agreeably to Act XI. 1836, the 
case was cognizable by the zillah court, as tlie property in dis- 
pute was situated in the district of Moorshedabad, and they put in 
a supplementary plaint, including Kao llamsunkur and others, as 
defendants. 

The defendant Rao Rarasunkur pleaded, in his answer, that ho 
had purchased the 12 annas share of Mysathul factory, but had re- 
ceived no deed of conveyance, and had not yet obtained possession, 
and that the boundaries of the factory were not ’ specified in the 
plaint. 

The plaintiffs, in their replication, added that this purchase had 
been made through collusion in order to put them to extra trouble 
in the prosecution of the suit > 

Rao Ramsunkur rejoined, but tliere was nothing material in the 
rejoinder. 

Judgment. 


The plaintiffs claim 47,235 rujjees, 7 annas,'l pie, as per following 
account: 

15,216 13 8 1. Price of indigo of the 12 annas 

share of Mysathul sold under the 
writ obtained by Messrs. Cockerell 
and Co., at tlie sheriff’s sale. 

Deducting 6,523 2 4 On account drafts drawn by Mr. 

Roots on Messrs. Cockerell and Co., 

with interest, there remains 
8,793 11 4 ’ 

7,274 8 4 interest, 

. Co.’8 Ks.-As. r8. 


Balance, 16,068 3 8 or, 17,139 7 1 

^th share value of the factory, ^0,000 0 T) 

Whole ditto Boodool,'* 2,000 0 0 

Dwelling house and garden, 6,000 0 0 

2 Elephrats, 1,600 0 0 

2 Horses, 300 0 0 

8 Bullocks and 4 carts, 100 0 0 

18 Plough oxen and ploughs, 96 0 0 


Total,... 47,235 7 1 

The indigo sold under a writ at the sheriff’s sale does not come 
witliin the jurisdiction of this court 
There remains only therefore the ^se^ion of the factories and 
their appurtenances. To this the jurisdiction of this court clearly 
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extcnck^ and the question to decide is whether the plaintiffs were 
illegally dispossessed of the factories, or in other words whether the 
sale of the factories on the part of Mr. R. H. Cockerell, the admi- 
nistrator to the estate of Mr. Rose, deceased, was legal or not. 

In the letter of administration granted by the Supreme Court to 
Mr. R. H. Cockerell, the preamble is as follows : 

Whereas the said John Rose has lately departed this life leaving 
effects within the jurisdiction of the Honorable Court intestate, the 
said Court desires that ^egoods^ chattels ^ credits^ and effects of the said 
deceased should be well and truly administered and disposed 
of,” &c. 

The words I have underlined clearly refer to personal property 
toithin the jurisdiction of the Supreme Court, and not to real property 
beyond its jurisdiction. The factories were not within the juris- 
diction of the Supreme Court The sale, even‘ if legal, was con- 
ducted with some degree of precipitancy. Mrs. Roots, the heir to 
the estate of the deceased Mr. Rose, does not appear to have been 
consulted. There is no consent or deed of release on her part Due 
regard was not paid to her interests, and all the acts preceding this 
last crowning act, the sale of the estate show that much unfaimess 
and great oppressions were exercised against the plaintiffs, in con- 
sequence of which through a long and protracted struggle they have 
been reduced to beggary, and obliged to sue for their rights as 
paupers. 

The question of jurisdiction was decided by the Court of Sudder 
Dewanny Adawlut in the case of Hoo, appellant, versus Peter Marquis, 
respondent, July 10th, 1827, in which they decreed possession of 
lands sold % an administratrix of an intestate's estate, who had taken 
out letters of administration from the Supreme Court. The advocate 
general gave an opinion that she could not make a good title to a 
purchas(fr of any of the real property of the intestate, and that the 
vendee, under her conveyance, may, at any time, within 20 years, be 
ousted by ejectment. 

Considermg the saie to have been illegal, and this court to have 
juirisdiction, I decree immediate possession of the^l2 annas share of 
the Mysathulvand the whole of the Boodool factory, with all the ap- 
purtenances attached at the time the plaintffis were dispossessed, 
including the^ house and garden, &c., valued altogether at 30,096 
rupees. Agreeably to the provisions of Section 19, Regulation 
XXIIL 1814, the costs of the suit will be charged as follows: 

Rao Ranisunkur Roy, defendant^ having admitted the purchase of 
the 12 annas share of Myaathul will p^ his own costs. The remain- 
ing costs will be defrayed by Mr. T. Clark, defendant, and the re- 
presentatives and assignees of Messrs. Cockerell and Co., defendants. 
Mr. Smoult, Mr. Ripley, and Mr. T. F. Clark are exonerated from 
the liability of this decree. 
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Present : R. E. OUNLIFFE, Esq., Judge. 

The 1st April 1850. 

No. 11 of 1846. 

Appeal from the decision of C. Mackay^ Esq.^ Principal Sudder Ameen 
of Zillah Mymensing^ dated the 3(^thMay 1846. 

Bliyrub Chunder Chowdhry, (Plaintiff,) Appellant, 
versus 

Tarccnee Kunth Lahoree and others, (Defendants,) Respondents. 

Sumboo Chunder Chowdhry and Hur Chunder Chowdhry, 

Petitioners. 

The history of this case is recorded in my decision of the 16th 
May 1 848, when a decree was passed in favor of appellant, which 
directed appellant to be put in possession with wasilat of a 5 annas, 
6 gundahs, 2 cowries, and 2 krants of such portion of mouzah 
Pauchbaree as might, in execution of the decree, bo found in the 
possession of the respondents within the boundaries laid down in 
the plaint. From this decision a special appeal having been prefer- 
red, the case was remanded for trial on the points recorded in the 
decision of the Sudder Dewanny Adawlut of the 4th January 1849. 
With regard to the first of these, viz., the admissibility or other- 
wise of the claim under the law of limitation, the Court observe that 
the judge should have called for the papers of the case under Regm- 
lation XV. 1824, *and satisfied himself as to the facifof possession 
or not, before ruling the point upon which turns the admissibility 
or otherwise of the claim. I beg to state that,*previous to my de- 
cision of the 16th May 1848, the papers of that case had been sent 
for, and that I was satisfied with appellant’s possession previous to 
the case under Regulation XV. 1824, and copies of the papers in 
that case on which my opinion was founded, were filed with the 
case ; therefore, on the grounds recorded in the decision of the 16 th 
May 1848, I do not consider the suit barred by the law of limita- 
tion. With regard to the second point, to carry out the orders of 
the superior court, an ameen was deputed to make a map of the land 
in dispute, and to make a full local enquiry as to the existence of 
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any portion of mouzali Pauchbaree within tlie boundaries recorded 
in the plaint He hied his proceedings upwards of a month ago, re- 
cording his opinion, for the reasons stated therein, that the lands in 
dispute are not any part of them in Pauchbaree, but belong to other 
mouzahs belonging to and in possession of the respondents; and 
the petitioners concurring in the view the ameen has taken, to 
whose proceedings, since they were filed, no objections have been 
made, the appeal is dismissed, with costs. 


The 2ni> April 1850. 

No. 14 of 1849. 

Appeal from the deemon of Pundit Nurhurree Seromonee, Principal 
Sudder Ameen of Zillah Mymensing, dated the March 1849. 

Goluckshadco and others, (Defendants,) Appellants, 
versus 

Joogul Kissore Acharje and others, (Plaintiffs,) Respondents. 

Respondents sued to cancel an order of the sessions judge 
under Act IV. 1840, and for possession with wasilat of about 
13 arras 10 cottas, appertaining to Nyanparrah, in their talook 
Sreerampasha, for which the appellants had sued their ryots, Goul 
Maliomed and another, under Act IV. 1840, calling it para Gal- 
dagee, in their talook Telegatce. Respondents appeared in the case 
in the foujdaree, which was decided in their favor, but on appeal 
the session judge reversed the magistrate’s order as the map of the 
deputy collector shovred that the land in dispute was para Galdagec, 
which is contrary to the deputy collector’s chittas. Appellants an- 
swered that the measurement of Sreerampasha was not made before 
him, and that some of respondents’ witnesses have stated there is a 
place called Galdagee on the bank of the Kosye river. Respon- 
dents replied that the appellants having fraudulently caused a line 
to be drawn and ink tlu:own upon that part of the map qf the depu- 
ty collector, where they allege para Galdagee to have been wiitten, 
t&ok a copy of it, and obtained the summary order which they sue 
to cancel, while there is no mention of Galdagee in the chittas. 

The principal sudder ameen decreed in favor of respondents, on 
the grounds that the deputy collector’s chittas of Sreerampasha and 
roobakaree of the 31st March 1843, and their six witnesses, prove 
that the land in dag 10 has all along been in their possession, and 
that appellants cannot have land on the north of the river, as those 
chittas show that the river was the south boundary of Sreeram- 
pasha, and that it appears from the roobakaree of the commissioner 
of the 10th July 1847 that the mohafiz of the collectorate and 
others were dismissed for having permitted the alteration of tlie 
map to be effected, and although one of the appellants and others 
were committed to the sessions in this matter and acquitted, yet it 
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appears from the above roobakaree of the commissioner, who sent 
for the deputy collector who made the map, and from the de^sition 
of his peishkar, Kaleenath Rai, that Galdagee has been fraudu- 
lently inserted in the map. That the khut of Raja Raj Sing, dated 
13th Phalgoon 1217, in which Galdagee is mentioned as part of 
talook Telegatee, looks newly written on old paper; and from the 
kyfeut of the mohafiz on the petition of Bholanath Shome, it appears 
that there is no place in the appellants’ talook called Galdagee, and 
that appellants’ eight witnesses are not respectable persons, and 
mostly his ryots and defendants. 

In appeal, it was urged that respondents have given no proof 
that the land in dispute is Nyanpara, of which there is no mention 
in dag 10, or in the deputy collector’s roobakaree, that appellants 
were not present at the measurement by the peishkar, that the 
punjsala shows there are only 4 pooras 13 arras in Sreerampasha, 
while the deputy collector- found 24 pooras ; that after Bholanath 
Shome had taken a copy of the map, respondents applied for one, 
but did not take it saying it was unnecessary, that dags 13, 14, and 
13 do not agree with the map; and tliat the khut of the Raja being 
with one Sonaram, a shareholder with Rainsing, and from whom 
they have only lately obtained it, they could not file it in the case 
under Act IV. 1840. 

I fully concur in the decision of the principal sudder ameen. The 
khut of the raja has every appearance of being lately written, the 
ink of the writing is very dark, while that of tlie seal is particu- 
larly faint, besides which documents are sealed after they are 
written, whereas a part of a letter has evidently been written upon 
the impression of the seal, another suspicions circumstance is that 
Ramsing was a servant of the appellants. The appellants’ plea that 
they w'ere ignorant of the land having been included in the measure- 
ment of Sreerampasha is difficult to be believed, for it W£js twice 
measured, first by an ameen, and bis measurement on testing by 
the deputy collector having been found incorrect, it was again 
measured by him, and if the appellants’ lands had been unjustly in- 
cluded they would have been informed of it by the ryots residing 
on it. The appelliihts’ objection that Nyanpara is not ipentioned, as 
other bunds and paras, in the chittas, is true, but may have arisen 
from the negligence of the writer of them, in like manner he 
has not recorded on the map all the boundaries of dags 13, 14, 
and 15, but in no other part of the map is any place, except that 
in dispute, viz., para Galdagee, entered, which is not to be found 
in the chittas. As to the punjsala not containing the same quantity 
of land as found on measurement, that is too common an occurrence 
to need comment, and in regard to the copy of the map not having 
been filed by respondents in the case under Act IV., each party 
filed only that which supported tlieir statements. The appeal is dis- 
missed, and the principal sudder ameen’s decision affirmed, with costs. 
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The 3ed Apbil 1850. 

No. 15 of 1849. 

Appeal from the decieion of Pundit Nurhurree Seromonee, Principal 

Sudder Ameen of Zillah Mymenting, dated the 2nd March 1849. 

Brijokishoro Rai^ (Defendant,) Appellant, 
versue 

Gopeekunth Misser, (Plaintiff,) Respondent. 

Respondent states be is proprietor of talook Akool Sha, hissa 
9 annas Bidyabuilub mouzab, in which is bund Bullar, and that two 
of the defendants who have not appealed are proprietors of the other 7 
annas of the mouzah ; that to the south of bund Bullar and north of 
Buroogram, appellant’s talook, there is a “ kanda,” or high ground, 
which forms the boundary between them ; that in a suit under Act 
IV. 1840, in which appellant stated respondent was about to dis- 
possess him of 5 arras of land, the magistrate ordered possession 
according to a map in a suit under Regulation III. 1828, from 
which he appealed, and an ameen was deputed by the judge, who 
exparte laid down a bater as the kanda and gave appellant posses- 
sion of 15 arras of his land, which was upheld by the judge, whose 
order he sues to reverse and for possession with wasilaut. 

Appellant claimed the land as his lakhiraj, which had been 
measured in dag 5, and that the ameen deputed by the judge found 
the land in dispute to be included in dag 5. 

The principal sudder ameen decreed in favor of respondent, 
because appellant has produced no other documents besides the 
chitta, as kuboolcuts, &c., and that chitta does not prove his claim, 
for in that map part of the land in dispute is stated to be in the 
“ zuber dukhul” of the 7 annas proprietors of moiizah Bidyabuilub, 
neither is there any mention of bund Bullar in the chittas ; that the 
boundary claimed by respondent is high and three hats broad, while 
that claimed by appellant is level with the ground and only one hat 
broad, and the former is the more natural bonndaiy between two 
mouzahs ; and that from the chittas given in to the canoongoes, filed 
by respondent, and from the registry of lakhiraj, dated 20th Chait 
1202, and the release of the same by Prankishen, dated 6th Ughun 
1219, filed by 4he petitioner in this case, it is fully proved tliat bund 
Bullar is part of the 9 annas hissa of mouzah Bidyabuilub. 

In appeal, it is urged that appellant’s kubooleuts, &c. were not filed 
as being merely private documents, and that the 7 annas proprietors 
were never in possession as stated in the map, neither have they 
filed any objection, therefore that argument cannot avail the respon- 
dent ; and that Ealleechum’s lakhiraj is entered in the place in dispute 
in the map of the ameen deputed by the judge ; and that when the 
lakhiraj of mouzah Bidyabuilub was under investigation, the respon- 
dent caused the land in dispute to be included, but on appellanit’s 



ZILIAB Mmsssttfa. 


4 


13 


objection 1 poorali, 2 arras, and 10 cottahs were released ; and that 
the documents filed by the canoongoes are not signed b^ any 
authority. Appellant also filed, in appeal, a copy of a statement, 
dated llth April 1844, showing that 1 poorah, 2 arras, and 10 cottalis 
had been released as above stated, and a copy of a roobakaree of the 
collector, dated 14th August 1826, stating that tlie canoongoe’s 
papers had not been investigated or signed by the collector. 

I see no reason to doubt the correctness of the canoongoc’s papers, 
corroborated as they are by the re^stry of lakhiraj in 1202 and the 
release of Prankishen of 1219. The statement showing that 1 poorah, 
2 arras, and 10 cottahs were released does not show where that land 
is situated ; and nothing would have been easier than for the appel- 
lant to have filed a copy of the objections he urged when ho got the 
1 poora, 2 arras, and 10 cottahs released when the lakhiraj in mouzah 
Bidyabullub was under investigation, and the chittas of the lands 
pointed out as such, and it is singular how he can claim the whole of 
the land in dispute as appertaining to dag 5 of his lakhiraj, while in 
the spot in dispute it is recorded in the map of the ameen deputed by 
the judge that the lakhiraj of Kallcechnrn is within the boundaries 
of the lands in dispute and of which appellant took no notice in the 
lower court Accordingly I see no reason to interfere with the 
decision of the principal sudder ameen, which is -affirmed with costs. 

The 3kd April 1850. 

No. 16 of 1849. 

Appeal from the decision of Pundit Nurhurree Seromonee, Principal Sud' 
der Ameen, dated the 6th March 1849. 

Golucknath Chowdhry, (Defendant,) Appellant, 

versus * 

Dokul Singh, jemadar, (PlaintiflF,) Respondent 

Respondent sued to recover rupees 738-3 dh a bond. Appellant 
did not appear till*after order for exparte trial, viz., the 8th August 
1848, when he urged as plea for delay in filing his afTswer that he 
had gone to Moorshedabad, and only returned, very lately, and in 
proof thereof adduced two witnesses, one of whom stated he had gone 
with appellant to Moorshedabad. The principal sudder ameen reject- 
ed the excuse, as the witnesses were low persons and not worthy of 
credit, and decreed the sum ; in which decision I concur, for appellant, 
in his petition, did not state precisely the day or month when he went 
to Moorshedabad, while his witnesses gave tBfe date and month of 
his depaj^ure and the month of his return. 

The appeal is dismissed, and the decision of the principal sudder 
ameen affirmed, with costs. 


28 
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The 3bd April 1850. 

No. 17 of 1849. 

Appeal from the decision of Pundii Nvrhurree Seromonee, Pmcipal Sud- 
der Ameen of Zillah Myrnensing, dated the 6M March 1849. 

lluttungopal Bhadooree and others, (Defendants,) Appellants, 

versus 

Gopeekannth Mi8ser,(Plaintiff,) Respondent. 

Respondent sued for possession of 4 khadas, 10 pakces, 2 gs., 
2 kts., situated in 4 kismuts according to a suham butwara between 
him and the appellants, and of which he alleged they had forcibly 
dispossessed him in 1249. 

Appellants denied having dispossessed the respondent, andrequested 
a local enquiry might be made. Botli parties filed lists of witnesses, 
but appellants did not adduce their witnesses, and the principal sud- 
dcr ameen decreed on the evidence of. those on the part of the re- 
spondent. Appellant again urges that a local enquiry should have 
been made, which I consider he is entitled to, for respondent has 
adduced only one witness to the dispossession of the land in kismut 
Nobogram, and one of his witnesses, Emamdcc, states the appellants 
dispossessed the respondent of 2 khadas in kismut Phoulbaria, 
whereras respondent only claims 9 pakees, 2 cowrees, 1 krant in 
that kismut. The appeal is decreed, and the suit remanded to the 
principal sudder ameen, to make the necessary local enquiry. 


The 4tii Apbil 1850. 

No. 9 of 1849. 

Appeal from the decision of Moulvee Ameerooddeen Mahomed, Officiating 
Principal Sudder Ameen of Zillah Myrnensing, dated the \Wi April 
1848k 

Mahomed Jan Khan and others, (Defendants,) Appellants, 
c versus 

. Radhamunnee Dossea and others, (Plaintiffi,) Respondents. 

Respondents sued for possession with wasilaut of 1 5 arras, 
10 cottalis, ^ paq,si4iated in their talook mouzah Charoolea-moolgaon, 
&c., pergunnah Soosung, alleging it to be in the possession of tlie 
appellants, who had failed to enter into engagements with them on 
issue of notice upon tliem. Appellants claimed to hold under a 
kaimee jumma a baree and 6 arras, 9 cottabs, J pao. The officiating 
principal sudder ameen decreed that the respondents were entitled to 
receive the jumma Iftmitted by the appellants. The appeal must be 
decreed, for the officiating principal sadder ameen has decrfpd what 
was not sued for. The respondents sued for possession with wasi- 
laut ; and the point for de^sision was whether the respondents, under 



ZlLL/ia MYMBNSmk 


15 


the circumstances of the case, were entitled to possession or not 
The suit is accordingly remanded for trial of the points in dispute 
between the parties. 


The 4th April 1850. 

No. 18 of 1849. 

Appeal from the decision of Pundit Nurhurree Seromonee, Principal Sud~ 
dev Ameen of Zillah Mymensing^ dated the ^th of March 1849. 

Ramsoondur Doss, (Defendant,) Appellant, 
versus 

Gourmunnee Dossca, (Plaintiff,) Respondent 
Respondent sued for rupees 476-3-3, principal and interest, ba- 
lance due on a kistbundee of the 30th Aughun 1245. Appellant de- 
nied execution of the kistbundee, stating he was at the time at 
Govindnuggur, zillah Dinagepore, and that the claim has been set 
up because he was about to sue respondent for large arrears of rent 
due from her late husband on account of the farm of the appellant’s 
talook, and that the document is a forgery, because, in the moonsiff’s 
court, on the same kistbundee, respondent had given credit for 20 
rupees more paid tlian slic now does, which respondent states was 
an error of the Nvriter of the plaint. 

The principal sudder ameen decreed the sum claimed except 20 
rupees, as the kistbundee w^as proved by two witnesses to it, and 
three others who w^ere present, and the appellant’s two witnesses, 
boatmen, to prove that he was in Dinagepore, are low persons, wdio 
cannot state when he left home or when he returned. 

In appeal, it is urged that the two witnesses to the deed are, one 
a relation and the other her gomashta, and that t'wo of his witnesses 
had not been summoned. • 

On referring to the nuthee, I find tliat these twD witnesses had 
not been summoned, because appellant had not inserted in tlie list 
their father’s name. I am not aware of any law wdiicli renders it 
necessary that thciparties to a suit should state the names of the f&- 
thers of their witnesses. The appeal is decreed and the suit remand- 
ed to the principal sudder ameen to summon the witnesses referred 
to, and then decide the suit on its merits. 
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Tub 4th April 1850. 

,No. 19 of 1849. 

Appeal from the decision of Pundit Nurhurree Seromonee, Principal Sud- 
der Ameen of Zillah Mymeming, dated the 7th March 1849 . 

Rajali Ilurindurnarain Rai, (Defendant,) Appellant, 
versus 

Horrok Sha, (PlaintifiP,) Respondent. 

Respondent sued to recover rupees 3,443, principal and interest, 
on a bond dated 14th Poose 1253, signed by tlie other defendant, 
Goluck Chunder Neogee, under a power of attorney for that pinpose 
attested before the princij>al sudder ameen of Rajshahyo from Ranee 
Bobunmoe, whose adopted son the appellant is, and to whose estate 
he has succeeded, for the purpose of paying the revenue of the 
ranee’s 7 annas 10 gundahs zemindaree, pergunnah Pookarea ; that 
the money rupees 3,000 was lent on the last day for the payment of 
revenue, paid into the collectorate, and the collector’s dakhila for it 
given to liim. Goluck Chunder Neogeo admitted having executed 
the bond and received the money as above stated. 

Appellant replied that ho was not liable for any debt of his mother’s, 
that the suit has been got up in collusion with Govind Pershad Khan 
and Bejayo Govind Khan, his nephews, with whom he is at enmity, 
and his mother’s omlah, as he has discharged them, and the responden t, 
who was her treasurer, as they have failed to give in their accounts; 
that at the date of the bond his mother was ill at Moorshedabad, and 
if the mookteornamah was a true one it would have been attested 
there ; that she could not write, and that her seal was in the charge 
of her grandsons ; that the raooktearnamah would have been in the 
name of her sudder mooktar, and not in that of Uie Khan’s naib’s bro- 
ther, Gsluck Chunder Neogee. Respondent replied that tlie Ranee 
lived at Pootea, which is only one day’s journey from Moorshed- 
abad, and that she was sometimes at one place and sometimes at 
another ; that Goluck Chunder Neogee was the Ranee’s mofussil 
nSib, whose business it was to collect the rents, and pay the revenue, 
and denied Being the Ranee’s treasurer. 

The principal sudder ameen decreed the sum claimed, as it was 
proved by the copy of the mooktearnamah signed and scaled by 
the Ranee, of the 2nd Poose 1253, filed in tlie collectorate, and 
attested by the principal sudder ameen of Rajshahye, and by the 
bond and dakhila of the 14th Poose 1253, and three witnesses to 
the bond, of whom Brijkishwur and Sumboonath are respectable 
persons, and were before the sudder omlah of the ranee, and of 
whom Brijkishwur is now in the service of the rajah d^endant, 
and Sumboonath in that of his nephews, that the ranee borrowed 
^e money as stated, and that as it was paid in for the revenue of 
the estate to which the appellant has succeeded he is liable. 
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In appeal, it was urged that respondent did not adduce any poof 
of the mookteamamahs, and although appellant filed a list of the 
witnessses to it, and the principal sudder amecn oi’dered him to 
swear to the necessity of their evidence, and his mooktear presented 
a petition to be allowed to do so, he was not allowed to do so ; 
and that Sumboonath and Brijldshwur are both in the employ of 
the Khans who are at enmity with him, and tlie latter was not 
in his employ at the time the debt was contracted, and that his 
witnesses have poved that the respondent was the Ranee’s trea- 
surer. The first objection I do not consider a valid one. On tho 
19 th February the appellant was directed to swear to the necessity 
of the witnesses to the mooktearnamah in three days; but his mook- 
toar did not attend to do so till the 7th March, the day on which the 
suit was decided. No objection can be raised to the evidence of 
Brijkishwur, on tlie grounds that he was not then in the employ of 
tho appellant; for he was in that of the Ranee and now in that of the 
appellant, which would not be the case if he had combined with 
others to cheat the appellant ; neither, for the same reason, would 
the other defendant Goluck Chunder Neogee be in appellant’s service 
as appears from the evidence of Harroo Peada, one of appellant’s 
witnesses. The only evidence adduced that the respondent was the 
Ranee’s treasurer is that of two peadas which is quite insufficient, 
neither arc they worthy of credit, for one of them, Golab Khan, who 
said he had seen money paid to the respondent on account of the 
Ranee, on being asked how old the respondent was said 60 or 70. 
Respondent was in court, and I should say he was about 40. In 
appeal, appellant has filed a copy of a decree of the Sudder De- 
wanny, dated the 5th September 1842, in which there is a transla- 
tion of a bewustah, to prove that appellant is not liable for his 
mother’s debts, which proves just the contrary, a debt contracted to 
save the property being stated therein as one of those for wjiich the 
heir is liable. The decision of the principal sudder ameen is affirm- 
ed, and the appeal dismissed, with costs. 


• The lOxn April 1850. . 

No. 53 of 1849. 

Appeal from the decision of Pundit Nurhurree ^eromoneCi Principal 
Sudder Ameen of Zillah Myrnensing^ dated the \2th May 1849. 

Kalee Kishwur Rai Chowdhry, (Plaintiff,) Appellant, 

versus 

Ilurkunt Sein, Chundrabullee Dossea, Kaleekaunt Sundial, wife 
and minor son of Sumboochunder Sundial, and Komullochun 
Moiter, (Defendants,) Respondents. 

Appellant states that, by a private arrangement between his 
grandmother, Naraine Dibia, and Juggutesseree Dibia, his mother, 
of the 4 annas zemindaree, pergunnah Mymensing and Zufforshdiye, 
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he held 1 anna 10 gundahs, and the two ladies 1 anna 5 gundahs 
each, to which he has succeeded on tlieir death, and that, in execu- 
tion of the decree of Chundrabullee Dossea, against the Sundial 
respondents, 8 khadas 4 pakees in mouzah Kendooa were sold as 
thelakhiraj of the Sundials, notwithstanding his objections that it 
was part of his estate, and purchased by the respondent Hurkaunt 
Sein, who accordingly dispossessed him; and he now sues for 
possession with wasilaut ; that the admission of Kuniullochun Moiter, 
respondent, mookhtear of Naraine Dibia, during her absence at 
Benares, was a collusive one with the decreedar. Hurkaunt Sein, in 
his answer, alleged that before his purchase the whole village was 
attached by the collector, and a map filed by the koorukdar, which 
shows that the Sundials whose house is there also have lakliiraj in 
that village. Appellant denied that the village was ever attached. 

Tlie principal sudder anieen dismissed tlie claim as appellant 
had given no proof of tlie land being khirajee, or of previous 
possession, such as hubooleuts, chittas, and jumma-wasil-bakccs 
and only the evidence of four witnesses, and upheld the lakliiraj, 
as it appeared from the map of Mahomed Zukec, of the 2nd Sawuii 
1246, the sudder amcen s roobakaree of the 10th December 1841, 
the admission of Naraine Dibia, and the respondents’ six witnesses, 
that the Sundials got a grant of the lakliiraj at the time of the 
marriage of Naraine Dibia, and have had possession all along ; and 
though the collector reports that the lakhiraj is not registered, it ap- 
pears from the *copy of tlie urzee of the respondent, llurkunt Sein, 
dated 24th Chyte 1255, that ho applied for a copy of the nuksha. 
No. 597, of Kendooa, in the name of Bulram Sundial, ancestor of 
the Sundials, respondents, as recorded in the suit of the same plain- 
tiff versus Sheebshahye Tewaree and others, on which the mohafiz 
reported that the taidads \vcre not found in 1222. The fact was noted 
the list, among which stated not to have been found is No. 597, in 
the name of Bulram Sundial, from which it would appear that it 
had been filed and since lost. 

In appeal, it was rfrgcd that the proof of appellant’s possession is 
tlf 3 fact of there being no lakhiraj, and liis witng^sses are the ryots 
and cultivatots of the land. I concur in the principal sudder 
ameen’s opinion th^t appellant has not proved previous posses- 
sion, not being satisfied with the evidence of the witnesses unsup- 
ported by any documents; but on the other hand there is no 
proof whatever that the land in question was granted as lakhiraj 
before the decennial settlement, for the name of Bulram Sundial 
being attached to No. 597, in the list of taidads in the collectorate, 
w#h the remark that the taidad was not found, proves nothing, not 
even the village or villa^s in which the land mentioned in the miss- 
ing taidad is situated. The decision of the principal sudder ameen 
Is accordingly reversed. The appellant not having proved previous 
possession is not entitled to wasilaut, but in conformity with a de- 
cree of the Sudder Dewanny, dated 27th February 1837, Asad-ol- 
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lah Cazoe, appellant, versus Sumboochunder Cliowdry, respondent, 
to whicli appellant has referred, and a copy of which has been order- 
ed to be filed with the case, it is ordered, that the purchaser enter 
into settlements with the appellant, wdthin sis montlis from this date, 
otherwise the appellant will be put into possession of the lands in 
dispute. Costs in proportion to the claim decreed, to be charged to 
the respondent 


The 15th April 1850. 

No. 20 of 1849. 

Appeal from the decision of Pundit Nurhurree Seromonee, Principal 
Sudder Ameen of Zillah Mymensing, dated the V2th May 1849 . 

Seebdial Tewaree, (Plaintiff,) Appellant, 

• versus 

Ram Soondree Dibia Chpwdryne, (Defendant,) Respondent 

Appellant sued on a bond, dated the 15th Chyte 1251, to reco- 
ver rupees 945-14-9, principal and interest, the respondent liaving 
borrowed Sicca rupees 700, on that date to pay the revenue of her 
estate, tlic sale of which was fixed for the IBtJi Cliyte. Respondent 
denied having borrowed the money, or come to Nussecrabad wJiere 
it is alleged the bond was executed, that the appellant instituted 
two other suits against her on bonds on the same day, and that if 
she had not paid the sum due on the first bond he would not have 
lent lier money without registering the bond, and tljat she suspects 
the suits have been instituted at the instigation of Tareence Kaunt 
Lahorce, a shareholder with whom she is at enmity. Appellant re- 
plied that respondent herself signed the bond here in a boat, that 
she has had transactions with lam before, and that she has borrow- 
ed money from Sheeb Doss Tewaree and others, who have obtained 
decrees against her. ^ 

The principal sudder ameen dismissed the claim, because, of tlic 
three witnesses to the bond, one of them knew nothing about, and 
the other two are inhabitants of Lucknow, Imt now of Sherepore 
and Nusseerabad, of whom Shamadun said, he had come iiUo 
Nusseerabad to c^ry on a case, and Omurnath that*he was going 
about selling cloth, when the appellant called them from the road 
to be witnesses, and on going on board, the fespondent took up 
the purdah and signed and delivered the bond before them, and 
that she was young ; but being a respectable zemindar, it is highly 
improbable that she would have lifted the purdah and exposed 
herself, and if the transaction was a true one her mooktear and other 
respectable witnesses would have been present. Although called 
for, no proof of the money having been paid for revenue was adduc- 
ed, and those witnesses state that they ascertained who she was 
from Tareenee Kaunt Lahoree, who was also at the ghaut, while it 
appears from copies of the petitions of Anundee Ram and Tareenee 
Kaunt failed by respondent, that she has disputes with the latter. 
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In appeal, it was urged that tlio two witnesses have long been resi- 
dent in this district, and were made witnesses because zemindars, 
who borrow money, often get witnesses to bonds to depose in their 
favor, and that no proof of payment of the money for revenue 
had been called for. 1 concur in the view the principal sudder 
amcen has taken of the case, (ott exclusive of the improbability of 
a respectable Hindoo female coming before, or lifting the purdah 
to strangci's, it is equally improbable that the appellant should 
not have gone to the respondentia boat ready prepared with wit- 
nesses instead of calling them from the road, besides which one of 
them says that the purdah extended only half across the boat and 
so saw the respondent execute tho bond, while the other says 
the purdah was lifted, which would have been unnecessary. Tlio 
decision of the piincipal sudder amcen is affirmed, and the appeal 
dismissed, with costs. 


The 15th April 1850. 

No. 27 of 1849. 

Appeal from the decision of Pundit Nurhurree Seromouee, Principal 
Sudder Ameen of Zillah Mymeming, dated the \2th April 1849. 

Scebdial Tewarce, (Plaintiff,) Appellant, 
versus 

Ram Soondree Dibia Chowdrainc, (Defendant,) Respondent. 

Appellant sued to recover rupees 1,841-2-4, on a bond dated 
4th Assin 1250, for Sicca rupees 842 lent to the respondent, whoso 
estate was advertised for sale on the 13th Assin, giving credit for 
50 Sicca rupees 12 annas paid by Rajkishwur Shoino, and Sicca 
rupees ^7-12 paid by Sumboonatn, through Hurchum Sumiah, on 
the Gth C’hyto 1250 and 13th Poose 1251. Respondent denied having 
borrowed tho moncyj or any knowledge of Rajkishwur Shome, and 
that Ilurchum Surmah had been her servant, but had run away 
last yeai’, and gone into the service of Tarecneo Kunt Lahoreo. a 
shareholder, with whom she has disputes, who will have got up this 
suit through his mahajun, the appellant. Appellant replied that tho 
respondent’s estate vras about to bo sold in satisfaction of tho decree of 
Mahomed Tuckee, and that the sum due was paid with this money, 
that Rajkishwur is her servant, and that Ilurcnurn Surmah was her 
sudder inooktcar. Respondent denied that her estate was advertised 
for salo for the dccrco of Mahomed Tuckee, and that Radanath 
Aitch, one of the witnesses to tho bond, is a dependant of Ramlochun 
Turfdar, a servant of tho appellant, and the other two are appellant’s 
servants, and denied that the Aitch was ever in her service, or 
having had any previous transactions with Uie appellant, also denied 
that Ilurchum Surmah was her sudder mooktear. 
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The principal sudder ameen dismissed the claim, not crediting the 
evidence of the witnesses to the bond that the respondent, a respec- 
table Hindoo female, had come before the purdah, signed the bond, 
and talked to them, and that her mooktear or some one else would have 
before made arrangements for the loan with the appellant, who does 
not say any such arrangement was^made ; that Radanath Aitcli said 
he had been in respondent’s service for one or one and half month, 
as a jureeb ameen, and so knew her, and therefore went to see her 
when she came here, while in a suit before the moonsiff on a bond 
of the same date ho said he had been in attendance at her house in 
1248 and 1249 as an omedwar, and so knew her, and on her coming 
here went in hopes of getting a jifreeb chittee ; that Bulram Sing is a 
peada of the appellants, and that the witnesses said nothing in the 
moonsiff’s court about this transaction, which is singular ; and that 
Kishwur Sing said he knew the respondent from having sold her 
cloth, but it is improbable such a person as respondent should 
have appeared before him ; lastly, it is stated in the bond that the 
money had been paid in for revenue, and though proof was called 
for, none was adduced. 

In appeal, it was urged that it is the custom of female zemindars to 
come before the purdah in this district, that on the 5th Assin ho 
and Ramsunkur Boomeek paid the money in for the revenue of 
respondent’s estate, that the loan was arranged by her brother, 
Sumboonath, and that no mention of this transaction was made 
by the witnesses in tlie case before the moonsiff as it was unne- 
cessary, The appellant also filed a copy of the daily book of the 
colicctoratc, showing that Company’s rupees 842 had been paid 
in on the 5th Assin 1250 on account of the respondent’s estate, 
by appellant and Ramsunkur Boomeek. The evidence of Radanath 
Aitch is not worthy of credit, on account of the very different and 
improbable reasons he assij^s for having seen the respondent in 
this case and in that before the moonsiff. Bulrain Sing is a 
peada of the appellants, and therefore not an unbiassed ^ witness ; 
and as neither he nor Kishwur Sing can write^they are riot likely 
persons to be witnesses to a bond, nor are these two worthy of cre- 
dit, for, in the case before the moonsiff, Kishwur Sin^said he only 
saw her hand and asked a servant w'ho she was, while Bulram Sing 
says she lifted the purdah and that he saw het. With regard to 
the copy of the daily book, in which it is stated that rupees 842 was 
paid into the collectorate by the appellant and another for the reve- 
nue of the respondent’s estate, it is sufficient to observe that, if such 
a sum was really paid in by the appellant, it cannot bo the money 
he lent her the preceding day, for appellant has nowhere stated 
that he received back the money for the purpose oJ* being so 
paid in. 

The appeal is dismissed, and the decision of the principal sudder 
ameen affirmed, with costs. 
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The 16th April 1850. 

No. 21 of 1849. 

Appeal from the demim of Pundit Nurhurree Seromoneoj Principal 
Sudder Ameen of Zillah Mymeneing, dated the 3rrf April 1849. 

Gourpershad Pall Shaba, Rada Jhalla, and others, (Defendants,) 

Appellants, 

versus 

Ramsing Shaha, (Plaintiff,) Respondent. 

The history of this case is given in my decision of the 29th May 
1848, when the suit was remanded for trial on the appeal of one of 
the present appellants, Gourpershad Pall, with directions to take the 
evidence of the witnesses already named by the appellant and to call 
upon the defendant Kaloo Manjee for proofs of his defence. The 
principal sudder ameen decreed the claim against all the defendants 
except Kaloo Manjee, as it appeared from the evidence of the witnesses, 
copy of the complaint in the criminal court which was dismissed on 
the 3rd January 1845, and the receipt filed by Kaloo Manjee, that 
the appellants had attacked the boat which the respondent had sent 
loaded with sursoo and sold the cargo and took the money for road 
expenses, and that the appellant Gourpershad ’s defence is not proved, 
because it is unlikely . that the respondent’s small boat could have 
sunk his targe one, and that he would not have allowed the manjee, 
who had no right to sell the sursoo, to go off with his boat, on re- 
ceiving only 700 rupees of the sum claimed by him ; arid although 
Gourpershad had frequently been ordered to take steps for the at- 
tendance of his witnesses, he had not done so. 

In appeal, Rada Jhalla and others urged that being boatmen they 
had been at various places, and had received no intimation of the suit ; 
and Gourpershad urged that if he had taken the property by force he 
would hot have given a receipt, but said nothing in regard to the 
cause of the non-attendance of his witnesses. In regard to the 
appeal of Rada Jhalja and others, no notice can be taken of it as tho 
istihar was affixed to their houses, and they have not stated from and 
tb what peri(Kl they were absent The appeal of Gourpershad Pall 
must be dismissed, as he has failed to take the necessary steps to 
cause the attendance of his witnesses, without whose evidence there 
is no proof of his defence, beyond the ikrar of Kaloo Manjee. Ac- 
cordingly, the decision of the principal sudder ameen is affirmed, and 
the appeal dismissed, with costs. 
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The 16th Apbii. 1850. 

No. 40 of 1849. 

Appeal from the decision of Pundit Nurhurree Seromonee, Principal 
Sudder Ameen of Zillah Mymennng, dated the \2th May 1849. 

Seebdial Tewarree, (PlaintifF,) Appellant, 
versus 

Ram Soondreo DIbia Chowdrjno, (Defendant,) Respondent. 

Appellant sued to recover, principal and interest, rupees 863-12, 
on a bond for rupees 625, dated 13th Poose 1251, stating the money 
was lent to respondent at Ealleepore. Respondent denied that ap- 
pellant went himself to Ealleepore and lent her the money; and that 
the suit has been instigated by Tareenee Eaunt. Laliorcc, a share- 
holder with whom she is at enmity. 

Appellant replied that he had paid the money to her himself, 
and that it was borrowed for the purpose of paying the revenue, as 
the bond would show. 

The principal sudder ameen dismissed the claim on account 
of the discrepancies of the four witnesses, all deshwalleos, in 
regal’d to the person who counted the money, and to whom it 
was given, and that it is very improbable that a young Hindoo 
fem.ale, a zemindar, should come before strangers, or that she 
should, as one of the witnesses says, have purchased cloth from 
him herself, and as regards the copy of the daily book of the col- 
Icctorate, showing that rupees 928-3-6 had been paid in on account 
of the revenue of the respondent’s estate, it will not benefit the 
appellant, as the place where the money was lent is nearly 2 puhurs 
from the collectorate, while the witnesses say the money was sent 
at 1^ puhurs of the day remaining. 

In appeal, it is urged that one of the witnesses had long been a ser- 
vant in the family and so had seen the respondent from childhood, 
tliat another is a servant of her shareholder, Shamakaunt Lahoree, 
and used to see her when she went there ; tliat ai^ptlier was a tnahajun 
of the place, and so had known her for 5 or 6 years, and the last liad 
sold cloth to her ; that in regal’d to the distance, revenue is received 
for two or three days before the last day long after dark. The principal 
sudder ameen has not stated how he ascertained*that Ealleepore is 
2 puhurs from the collectorate, and from what I have heard I 
believe the distance to be 10 or 12 miles, and therefore the money 
could easily have been paid in before sunset, if sent by a man on 
foot, and still more so, if sent on an elephant ; but the fact of reve- 
nue having been paid two days after the date of a bond is no proof of 
the genuineness of that bond. I am not satisfied witli the evidence 
to the bond. Two witnesses say they accidentally met the appel- 
lant, who asked them to be witnesses; the other two were accidental- 
ly present, for they say they went there, having transactions with 
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respondent’s omlah, so that it would appear the appellant went un- 
prepared with one witness. These two last witnesses say they are 
luabajuns, and one says he has dealings with high and low : if such be 
the case, it is more likely respondent would have applied to them for 
a loan. The witness Seebpershad Misr says respondent signed the 
bond behind a tattee, of which no mention is made by the other 
witnesses, who all say she sat openly before them, and adds, " on 
my asking her she said she had signed it, and I saw her sign it” If 
he saw her sign the bond what occasion was there to ask her if sho 
had signed it He then says, " I know something of her signature 
but afterwards saifl, “ how should I know, not knowing Bengalee ?” 

The appeal is dismissed, and the principal sudder ameen’s deci- 
sion affirmed, witlf costs. 


The ISth Apeil 1850. 

No. 22 of 1849. 

Appeal from the decision of Pundit Xurhurree Seromonee, Principal 
Sudder Ameen of Zillah Mymensing, dated the Ath April 1849 . 

Kalleekishwur Roy Chowdhry, (Plaintiff,) Appellant, 

' versus 

Sheebshahye Tewarce, (Defendant,) Respondent 

Doorgachum Surma, Ealleekunth Surma, wife and minor son of 
Snmbhoo Chunder Surma, (deceased,) and Kummullochun 
Moitre, Defendants. 

Appellant states that by a private arrangement between his 
grandmother,NaraineeDibia,and his mother, Juttissuree Dibia,of the 
4 annas zemindareo in pergunnahs Mymensing and Zuffershahye, 
he heldfl anna 10 gundahs, and tlie two ladies 1 anna 5 gundahs 
each, to which he has succeeded on their death, and now sues to 
obtain possession with wasilat of 4 arras in Shaleehur, 6 arras in 
Telatea, 6 arras 12 dowrees in Nalma, 6 arras 7^ cottahs in Kan- 
dpegram, and 13 arras in Rajibpore, pergunnqJi Mymensing, of 
which the Tewaree has dispossessed him, having purchased the land in 
question on the 12th Kartick 1250, ns the lakhiraj of the Sundials, 
in execution of ,the*decree of Chundeedeen Tewaree ; tliat the land 
is khirajee, as he stated when called upon by the court to report 
whether the Sundials had any lakhiraj in his estate ; and though a 
kyfeeut was only called for regarding mouzahs Ramgopalpore, 
Rajibpore, and Nalma, the defendant Kummullochun, mookhtear of 
his grandmother, while she was at Benares, in collusion with the 
decreedar, reported that the Sundials held the lands in dispute, and, 
notwithstanding the collector reported that the lakhiraj was not re- 
gistered in the collectorate, the rights and interests of the Sundials 
therein were sold. 
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The Tewaree, who alone filed an answer, replied that the lands 
had been granted as lakhiraj to Roodrooram Sundial, ancestor of 
the Sundials, and uncle of Naraince Dibia, on her marriage to appel- 
lant’s ancestor Kishen Eishwur Rai, before the decennial settlement, 
by whom and his successors the lands have been held without dis- 
pute up to his purchase, and that the lands are mentioned in the 
canoongoo’s papers, filed in 1227, and as proof of possession by the 
Sundials. Chundeedeen Tewarce having got a farm of the lands 
from him, and held it for 3 years, they dispossessed him, on which he 
sued and obtained a decree against them. 

Appellant replied, and denied that the lands were given as lakhi- 
raj to tlie Sundials at the time of his grandmother’s marriage, who 
is of a different family, and that it was the koniar of the Sundials, 
and he did not give in any papers to the canoongoes. 

The principal sudder ameen upheld the claihi to lakhiraj, as the 
appellant had not proved possession as part of his zemindaree, nor 
has he stated whether the Sundials ever paid rent for it or not: but 
that it appears from the canoongoe’s papers of 1227 to be lakhiraj 
of Bulram Sundial, ancestor of Sundial defendants, and also that ap- 
pellant’s grandmother admitted them to be lakhiraj, as shown by the 
roobakaree of the sudder ameen of tlie 10th December 1841 ; and 
that as long as the Sundials were in possession the appellant did not 
disturb them, but, now the lands have been sold, he has sued tho 
purchaser for their advantage. 

I concur in the principal sudder ameen’s view that the appellant 
has riot proved previous possession, no documents whatever in proof 
of it having been adduced, and it may be that appellant sues for the 
advantage of the Sundials ; but how the principal sudder ameen up- 
holds these lands as lakhiraj granted before the decennial settlement, 
I am at a loss to understand. No sunnud or copy of the taidad has 
been filed, and the collector reports that no such lakhiraj lands have 
been registered. The principal sudder ameen adduces, as a proof 
that tho lands are lakhiraj, tlie canoongoe’s papers of 1227, which 
they cannot be, but if they were valid proof thereof, they would 
only affect the laud in one village, viz. Shaleehur, out of the five ih- 
cluded in the suit; neither does it appear how he a'Seertained that 
Bulram Sundial was an ancestor of the Sundial defendants. The 
decision of the principal sudder ameen must be reversed. The ap- 
pellant, not having poved previous possession, is not entitled to 
wassilat ; but in conformity with a decree of the Sudder Dewanny 
Adawlut, dated 27th February 1837, Asadoollah Cazee, appellant, 
versus Sumbhoo Chunder Chowdhry, respondent, to which appellant 
has referred, and a copy of which has been ordered to be filed with 
the case, it is ordered, that the purchaser enter into settlements with 
the appellant, within six mon^s from this date, otherwise the appel- 
lant will be put into possession of the lands in dispute. Costs m 
proportion to the claim decreed, to be charged to the respondent 
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The 18th APKiii 1860. 

No. 23 of 1849. 

Appeal from the decieion of Pundit Nurkurree Seromonee, Principal 
Sudder Ameen of Zillah Mymensing, dated the 3rrf April 1849. 

Liikheekaunth Doss> (Defendant with others,) Appellant, 

versus 

Govindram Doss, (Plaintiff,) Respondent 

Resfondekt states he purchased 2 annas of mouzah Raneegaon, 
&c'. from Gungarani Doss and Nubkishwur, in which is the baree of 
appellant and Okyram Doss, 8 cottahs, and sues to obtain possession 
thereof. 

Appellant claimed the land in dispute under a deed of sale from 
Ramjeewun Doss, and objected that two persons had been made 
defendants for the purpose of preventing their giving evidence on 
Ms side, as they were witnesses to his deed of sale, on whicli the 
moonsiff struck their names out of the list of defendants and took their 
evidence; and on the case being transferred to the principal sadder 
ameen, the appellant having claimed the land as lakhiraj, he, without 
noticing thk illegal proceeding, passed a decision in favor of re- 
spondent. 

The decision of the principal sudder ameen must be reversed, and 
the respondent nonsuited, having fraudulently, and without valid 
reason made those two persons defendants for the purpose of prevent- 
ing their giving evidence on tlie part of the appellant. 

The 19th Apkil 1850. 

» Nos. 24 and 26 of 1849. 

Appeals from the decision of Pundit Nurhurree Seromonee, Principal 
Sudder Ameen of ^illah Mymensing, dated the 5th April 1849. 

Kumla Dassia and Nooroo Newgee alias Radagovind Newgee, 
• (Defendants,) Appellants in No. 24, 

Goumath Surma, (Defendant,) Appellant in No. 26, 
versus 

KasMsseree Dibia, (Plaintiff,) Respondent. 

Rebfohbent, purchaser, on the 5th Assin 1247, for arrears of 
revenue of talook No. 276, kismut Maisbag, pergunnah Hoshun- 
shahye, sued to obtain possession of 4 arras, 15 cottahs, 3 paos, 10 
cowrecs, the share of 13 arras, 4 cottahs, 3 paos, appertaining to his 
talook, of which the apjpellants and others bad withheld possession, 
stating that the lands of his and No. 277 and No. 278 arc ijmalec. 
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Appellants in No. 24 replied that respondent, on his purchase, took 
possession of whatever they held of No. 276, and that Sumboo- 
nauth Chuckerbutteo, purchaser of No. 277, has disj)ossessed them 
of what they held in bund Pingnachur and Shan Kola bund, and 
that the land claimed in Newgeebaree bund is included in their 
resumed lakhiraj, for which they have entered into a perpetual 
settlement with Government 

Appellant in No. 26 replied that the lands'of the three talooks are 
ijmalee, but, by a private arrangement, the proprietors of them have 
collected the rents from separate ryots, and at the close of the year 
balanced their accounts, therefore they have not dispossessed the 
respondent , 

The principal sudder ameen decreed in favor, of respondent, be- 
cause it had been proved by the respondent’s witnesses, that the 
appellants had not given the respondent possession, and no proof of 
appellant in No. 26’s answer was brought forward, and that the an- 
swer of appellants in No. 24 is a mere excuse, as the chitta filed by 
them, signed by the collector, does not show where the land is, or for 
what quantity the settlement was made, and their witnesses are not 
worthy of credit. 

Appellants in No. 24, in appeal, have urged that they were 
unable to file the remaining chittas on account of the expense ; but 
liave now done so. The chittas are signed by the collector, and 
show that some land in kismut Maisbag was resumed, and it is 
recorded on the back of them, that copies on plain paper have 
been granted to the appellants, because they have entered into a 
perpetual settlement for the resumed lands. This appeal is 
accordingly decreed, and the suit remanded to the principal sudder 
ameen to make a local enquiry, to ascertain whether the lands 
claimed by respondent are included or not in the lahds- for which 
the appellants have entered into settlements with Government. 

Appellants in No. 26 urge that they had given a list of witnesses 
to their vakeel, but as their fathers’ names were not enured on it, 
they had gone to ascertain them, and when they returned they 
found the suit had been decided before. This excuse, I consider, 
is a frivolous one,* for not only was their answer to t^e plaint filed 
with great delay, but they have not stated when the list of wit- 
nesses was given to their vakeel, and, if there was any truth in 
their assertions, they would have stated in their answer from what 
ryots they and the respondent made collections separately, and 
adduced documents in proof thereof, and of the alleged settlement 
of accounts at the close of the year. The principal sudder ameen’s 
decision as regards this appeal is affirmed, with costs. 
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The 20th Afbil 1850. ; 

No. 25 of 1849. 

Aj^eal from the deeinon 'o/ Pundit Nurkurree Seromonee, Principal 
Sadder Ameai of Zittah Mymemingt dated the bth April 1849. 

'Brajbi8wa8,>'(Defen^t,) Appellant, and othe)r8, Defendants, 

•* ' venue 

, . Shamram Sircar, (Plaintiff,) Reapondent. 

RESFOKDEirf statea there k a talook in mouzah Jooramgram, in 
the name of Sheebchurn Dutt, in the 2 anna zemindaree of the 
rajas, defendants, at a Jumma of Sicca rupees J4-7, which ho pur- 
chased on 5thBhadoon 1250, from that ^lerson, and caused his name 
to be entered in the rajas^ sherishta, and obtained suumtds ffrom 
them, and, disputes arising with appellant and his brother, Gour de- 
fendant, he sued under Act IV. 1840, when the principal sudder 
ameen, on the 7th Maugh 1250, gave possession to the appellant and 
Gour defendant, on the grounds of the darogah’s report and the peti- 
tions of the ryots, but the darogah was only ordered to stop an 
affray, and if it was time that the appellant’s brother, Nubkishwur, f 
got a pottah in his own and his relative Ramkishen’s name on the 
16th Aughun 1239, why was it not -recorded in the zemindar’s 
sherishta? and now sues to cancel the order under Act IV., and for 
po^ssion, with wassilat. 

Appellant and Gour defendant replied that it was obtained 
as aoove stated, and that they^ repeatedly applied to the rajas 
to register the talook, but they, in collusion with the respondent, 
refused to do so, for the purpose of obtaining a higher rent, as the 
true jumpa is only Sicca rupees 6. 

The iiajas defendants admitted having registered the name of the 
respondent as the purchaser and granted him sunnuds, but allege 
tile jununa is variable. 

Th6. principal sudder ameen decreed in favor of respondent, as the 
kuballa, shnnuds, dakhllas, kubooleuts, copies of the Dutt’s petitions 
for transfer of the talook to the respondent, and two witnesses to the 
knballa prove that the talook was purchased by him, possession 
obtaine(^ and«name recorded in the zemindar’s sherishta, while the 
appellant has adduc^ no proof of the jumma stated by him, or of 
having paid the ren%, and if Sheebchurn was alive II or 12 years 
after they obtained the talook from him, why was it not entered in 
the zemindai^s sherishta ? and the only witness to their -sunnud is 
their brother Kasheenath Ghose. 

In appeal, it was urged that there are four witnesses besides the 
writer’s names on the respondent’s kuballa, and that only the evi- 
dence of one of them, Ramchunder, a low person and a servant of 
the respondent, has been taken, and that of Omakaunt Singh and 
Prankishen Dutt, respectable persons, not in the foujdaree or civil 
court, and that the two persons, copies of whose evidence in the 
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fuujdaree he has filed, one is a hearer and ryot of respondent, 
and tlio otiior a dependant of his, and that Gungaram and Sheikh 
Pechoo knew nothing about resi)ondeiit’s purchase or dispossession, 
and that the copies of the petitions of Sheebchurn and the suuuuds 
are forgeries given by the rajas defendants, who have caused tins 
suit to be instituted, and that appellant lias paid rent« through the 
munduls, and in proof thereof filed dakhilas signed Sroo Syce, 
as is the custom of the pcrguiinah, that Kasheenatli Ghose is not 
a relative, and that the principal sudder ameen has not nbticed his 
objection that the ryots were improperly made defendants. 

As tlie ryots chose to file petitions in the foujdaree, supporting 
appellant’s claim, the respondent was fully justified in making them 
defeuUants. The appellant has incorrectly stated that Kasheenatli 
Ghose is no relation of his, for he has himself stated he is a cousin, 
and I cannot believe appellants assertion that Ramchundcr is re- 
spondent’s servant, for, after stating in his deposition that lie was 
unconnected with either party, he was not questioned on that point. 
Putting aside the copies of the depositions of the two persons who 
gave evidence to tlie kuballa in the fonjdaree, for if it is proposed 
to prove the kuballa by their evidence it ought to have been taken 
in the civil court, there remain one witness to the kiil)alla and one 
witness who was present when it was executed on the })art of the 
respondent, and both unconnected with him ; on the appellant’s part 
there is one witness, Kasheenath Ghose, a relative, to his sunnud, and 
to j)osscssion, one of his own peadas and one of Kashcenath’s. I 
therefore consider the e^ idence on the part of the rosj)i>iKleut, cor- 
roborated by tlie rajas’ siniiiu<ls and dakhilas, more worthy of credit 
than that of the appellant The decision of tlie principujj sudder 
aiiiceii is attiriiied, and the appeal (lismissed, ^Aiih costs. ^ 
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Paesent: J. C. brown. Esq., Judge. 


The 23bd Apbil 1850. 

Case No. 76 of 1849. 

Regular Appeal from a deemon pasted by Baboo Ramloe/iun Chose Rae 
Buhadoor, Principal Sadder Ameen of Zdlah Nuddea, on the 23rd of 
July 1849. 

Berjodoollubli Mookerjea, JuggutdooUub Mookerjea, and Banec 
Madhub Bonncrjea, (Defendants,) Appellants, 

versus 

Eisben Chunder Bonnerjea, (Plaintiff,) Respondent 

The plaintiff stated in his plaint tliat be porcbased an estate (ta- 
lookah) named Srinuggur, tbe sudder jnmma of wbicb wu Com- 
pany’s rupees 125, 10 annas, and 8 gnndas, also tbe proprietaty 
right in the Meer Cooly fishery for (be sum of rupees 2,ftP0, on the 
2nd of Bysack 1252 B. M,, foom Bamlal Dutt and Seetahram 
Dutt, and the title-deeds were duly executed, and that the lands pf 
Srinuggur were scattered and intenqperaed with thosebof the adjoin- 
ing estate of Jooranpoor, which was owned by Banee Madhnb Bon- 
nerjea, Juggutdoolfubh Mookeriea, and Biijodool)ithk Mook)si;|ea» 
(now appelhmts,) and that they had» on account of former enmity, 
declared foat certain lands beloni^ to Srinoggor, and in the oecn- 
pan^ of Mr. Madeod of the Oootooreah findi^ footory, bdonged to 
the Jooranpoor, and on tbe 5th of Sawun of the same year loc^ • , 
complaint before (be d^pn^ madstrate of Oettra against has 
(plaintiff’s) son, named Fran Chand Bonneijea, and others, for catth^ 
and carrying away the indigo, which had hemi eidtivat^ by Undii 
on their Jooranpoor lands, which suit waadedded in (heir 
That it had been proved in a formmr suit, which had been detdded > 
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by the principal sudder amcen, that 300 beegahs 13 cottahs of land 
belonging to Srinuggur was included in a kubooleut executed by 
Ram&un Chatterjea on the part of Mr. Deverell in favor of Juggut- 
doollubh and others, and he (the plaintiff) on account of the order 
passed by the deputy magistrate, and the intrigues of Banee Ma- 
dhub and others, had not yet been able to obtain possession of the 
estate he had purchased. He therefore sued for obtaining possession 
according to the detailed statement at the foot of his plaint, and also 
for the mesne profits for the time he had been kept out of his rights. 

The defendants answered at great length, denying the plaintiff’s 
claim ; but there is no occasion to enter into the rights of the case, as 
the principal sudder ameen’s decree is so faulty that the suit must, 
under the provisions of Clause 2, Section 2, Regulation IX. 
1831, be returned to him for re-investigation. 

The principal sudder ameen, instead of investigating the case him- 
self, referred it, under the provisions of Regulation XVI. 1793, to 
arbitration, and the parties entered into bonds to abide the award 
uf the arbitrators passed upon due consideration of the pleadings 
and after deliberate investigation. 

The arbitrators delivered their award in five months, but it was 
without reference to the lands claimed and specified by the plaintiff 
in his plaint It appears that, not finding the landmarks to cor- 
respond with those detailed by the plaintiff, they awarded him 370 
beegahs 9 cottahs of land, but not agreeing with the boundaries ac- 
cording to which he sued, or in other words decreed certain lands to 
him which he had not claimed ; and this award the principal sudder 
ameen confirmed, notwithstanding a protest entered by the appellants 
to the adoption of it He has stated that, under Section 9, Regula- 
tion XYl. 1793, he was not competent to set aside the award of 
the arbitrators, as neither gross corruption nor partiality had been 
l)roved ^against the arbitrators, and he therefore confirmed their 
act ; but it appears to have escaped his notice that in the award cer- 
tain lands w'ere included, which were not mentioned in the plaintifi’s 
plaint • 

, If his plaint was wrong he should have been nonsuited, but it is 
contrary to aU law and justice to decree to any one property which 
he did not sue for. It is for a plaintiff to prove what he claims as 
his, but it i; not fiff a judge or arbitrator to say that the plaintiff 
has made a mistake in claiming certain property, and then to give 
him a decree for other than what he sued for. 

Ordered, that tlie case be remanded to its former place on the file 
of the principal sudder ameen, and that he, or, (if the case is again 
referred to arbitration,) the arbitrators, decide upon the plaintiff’s 
claim, and not award to him land which he never sued for. 

The value of the stamp for preferring the appeal is to be returned 
to the appellants; and any costs they may nave incurred will be 
awarded as may appear just, when the suit is finally disposed of. 
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The 24Tn April 1850. 

Case No. 100 of 1846, 

Regular Appeal from a decision passed hy Bahoo Ramlochun Ghose Rai 

BuhadooVy Principal Sudder Ameen of Zillah Nuddea^ on the 15M of 

May 1846. 

Prankishen Pal Ohowdhree and others, (Plaintiffs,) Appellants, 

versus 

Messrs. Hills and White and others, (Defendants,) Respondents. 

The plaintiffs took the talook of Assannug^r, &c., in puttunec, at' 
the close of 1244 B. JE.,the defendants having 4 beegahs in their 
occupancy at a fixed rate of sixteen rupees per annum, but they found 
by measurement in 1246 that the defendants had 34 beegahs 7 
biswas in their possession. They had also lands in cultivation in 
other villages in the talook amounting all together to 1 17 beegahs and 
3-4ths, the rent of which for the years 1247 to 1250 amounted to 1,826 
rupees, 5 annas, 4 gundas, princij^al and interest included. 

The defendants admitted the plaintiffs’ right to claim rent only for 
a portion of the lands, and at a lower rate than that demanded. 

The principal sudder ameen has made every necessary investiga- 
tion of the plaintiffs’ claim. On the 4th of July 1845, when he held 
the proceeding directed in Section 10, Regulation XXVI. 1814, 
lie i)ut several questions to the plaintiffs’ vakeel, which only proved 
the insufficient grounds upon which they had brought their suit. The 
plaintiffs failed entirely to prove their claim, nor could they account 
for having allowed the defendants to keep the lands in their possession 
for six years without making any arrangement for paying the rent. 
The defendants having acknowledged being indebted to the plaintiff's, 
the principal sudder ameen gave a decree against them •for 307 
rupees, 2 annas, and 3 gundas, besides interest. 

The plaintiffs, dissatisfied with the award, have appealed, but have 
only recapitulated what they wrote before, and have given no good or 
sufficient reason fgr an interference with the principal sudder ameen’s 
dcci'co. I am of opinion that the said decree is perfectly ^ust and legal ; 
and no satisfactory reason being advanced for itf reversal, I confirm 
it, and dismiss the appeal, with full costs. 
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The 25Tn April 1850. 

Case No. 47 of 1847. 

Regular Appeal from a decision passed hy Baboo Bamlochun Ghose Rat 

Buhadoor, Principal Sudder Ameen of Zillah Nuddea, on the 23rd of 

February 1847. 

Prankishen Pal Chowdhree and otliers, (Plaintiffs,) Appellants, 

■versus 

Messrs. Hills and White and others, (Defendants,) Respondents. 

This suit was instituted by the -plaintiffs, for the recovery of 
Company’s rupees 1,445, 13 annas, 17 gnndas, 2 cowries, on ac- 
count buance of land rent due to them. 

The lands were not situated in one village but in Rai Ghatta 
Mohutpore and others. 

The defendants admitted tlie plaintiffs’ claim according to the 
statement contained in their answer to the plaint, to the extent of 
. 772 rupees, 13 annas, 12 gundas, 3 cowries, and repudiated the 
remainder. 

The plaintiffs exhibited in support of their claim the measurement 
papers of their villages and witnesses, and the principal sudder ameen 
deputed an ameen to make local investigations, and to measure the 
lands pointed out by the plaintiffs. 

The plaintiffs, not finding the measurements and the local inves- 
tigation of the ameen conducted in consonance with their views, pre- 
sented petitions to the principal sudder ameen, making complaints of 
the way in which the ameen was conducting his proceedings ; and 
when the result of his investigation was submitted by the ameen, 
the plaintiffs again objected to the report, as being drawn up with 
partiality in favor of tlie defendants, and not having done tlieir claim 
justice. ^ 

However, on being subsequently called upon to deposit the 
fees for the ameen to be deputed to make some further in- 
vestigations relative to some adverse claims that had been set up, they 
declined compliance, stating that their claim was fully established, 
and there was no occasion to make further enquiries, thereby tacit- 
ly implying that the proof on their part was ample, and that they 
waived their-qjreviods objections. 

The principal sudder ameen, after a patient investigation, recorded 
his reasons in full, reducing the plaintiffs’ claim to Company’s rupees 
1,141, annas 8, gundas 6, for which sum he gave the plaintiffs a 
decree together with prospective interest from the date of the de- 
cree, and the appeal is brought for the difference between the amount 
claimed and that decree. 

After a careful perusal of all the record, and mving full weight to 
all that the appellants have urged for setting aside the decision, I am 
of opinion that there is nothing that would warrant my altering it 
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in any way. The appellants’ claim has had fall and patient investi- 
gation, and as their vakeel stated on the 7th January 1847, that no 
further investigation was requisite, the whole claim not having been 
proved, the appeal is groundless. 

Under these circumstances there is no occasion to summon the 
respondents, as provided for in Clause 3, Section 15, Regulation Y. 
1831. It is, therefore, ordered, that the appeal is dismissed, the 
decree of the principal sudder ameen is confirmed, intimation 
of which is to be given him as directed in the Regulation just 
quoted. 


The 29th Atbil 1850. 

Case No. 81 of 1847. 

Regular Appeal from a decision passed by Baboo Ramlochun Ghose Rai 
Buhadoor, Principal Sadder Ameen of Zillah Nuddea, on the 20th 
April 1847. 

Puddum Lochmi Mullick, for self and as guardian of Birjosoondur 
Mullick, minor son of Tarasoondcr Goopta, (Defendant,) Appel- 
lant, 

versus 

Neelmadub Mullick and Munmohunec Goopta, (Plamtiffs,) 
Respondents. 

Tins suit was brought by the plaintiffs to recover a sum of 
money, to which they were entitled imder a will, and which was 
claimable from the defendants, who were in possession of the 
ancestral property, and thereby answerable for the money. This 
not being disputed, there is no occasion to enter into the details of 
the case. * 

The defence set up by the defendant, Puddum Lochun Mullick, 
is, that, with the exceptron of rupees 47, 14 a^nas, 10 gundas, the 

t daintifis have received all they were entitled to, for which thpy 
lave given their receipts. , 

The plaintifis, in their rejoinder, repudiated having received any 
thing beyond what they have given credit for ‘in tlieir plaint, and 
deny the receipts alluded to by the defendants. 

The principal sudder ameen, under the provisions of Section 10, 
Regulation XXVI. 1814, called on both parties to famish proofs 
of their allegations. The plaintiffs did so, but the defendants did 
not, and on the forty-thirej^Ay after the proofs were called for, the 
suit was decided in the jmQiitifis’ favor. 

The first reason given appellant for being dissatisfied with 

the decision is that “ it was piesed on the forty-third day after the par- 
ties were called on for their proofs, which was a great hardship, as 
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he was about to Gle his proofs nJicn the case was decided/^ The 
rest of the petition of appeal is a repetition of the answer to tlie 
original plaint, and complaining of his proofs not liaving been taken, 
and of the decree having been passed on insufficient grounds. 

I am of opinion that uie appellant had sufficient time allowed him 
to file his proofs, and that the decree, which is grounded on the ap- 
pellant’s own admissions as well as the proofs given in by the plain- 
tiffs, is perfectly just, as is also the allowance interest which the 
appellant objects to. 

As I do not find anjr reason for altering the decree appealed 
from, under the provisions of Clause 3, I^Ttion 16, Regulation 
V. 1841, the appeal is dismissed without summoning the rcsj)on- 
dent, and the decree is confirmed, intimation of which is according 
to the enactment to be given to the principal sudder ameen. 


The 29rn Apiul 1850. 

Case No. 83 of 1849. 

Regular Appeal from a deemon passed hy Baboo Shamul Pran Mooslojt e, 
Mooiisiff stationed at Ilandrah, on the 9th of August 1M9. 

Issur Chundur Biswas, (Plaintiff,) Appellant, 
versus 

Ramsoondur Sirdar, (Defendant,) Respondent. 

The plaiiilifl* sued to recover a bond debt from the defendant, 
which debt the defendant repudiated, and declared that the plaiiitifl 
had brought this claim from enmity. 

The plaintiff’ pro\ed his claim by witnesses, and his account books 
(khata buhee) in a most satisfactory manner, and the defendant 
could not substantiate his plea at all. Strange to say the moonsitt lias 
decided In favor of the defendant (respondent,) giving as one of liis 
grounds that, as the plaintiff* had prosecuted the defendant under 
Regulation VIL 1799, and also before the magistrate, it was highl} 
improbable ho would lend him money ; but he does not appear to 
lufvc considered, that the defendant’s bond was written prior to the 
application to® the collector or magistrate, so that the moonsifi’s 
grounds for dismissing the claim are not good. 

As I consider the ^aintifTs claim clearly proved, it is ordered, that 
the appeal is decreed with full costs, and interest under Circular 
Orders of the 4th March 1836, and 12th of August 1812, and the 
moonsiff decree is reversed. 



ZILLAH NUDDfiA. 


25 


The SOth April 1850. 

Case No. 47 of 1850. 

Regular Appeal from a decision passed by Ramcomul Rai Chotodhree, 
Moomiff at Mehurpore^ on the 23rd of February 1850. 

Cashecnath Sircar, (Defendant,) Appellant, 
versus 

Ram KeshuI|jKMujmooadar, (Plaintiff,) Respondent. 

This suit was brought by the plaintiff for the recovery of a bond 
debt, which the plaintiff proved by his witnesses to the satisfaction 
of tlie moonsiff 

The defence set up by the defendant was, that the plaintiff had 
through enmity on account of his not letting the plaintiff have some 
land in puttunnee, that he has made up this bond, and that his claim 
is false. 

The witnesses in support of the defence are not worthy of credit, 
because their evidence corresponds too much in minutise ; and in the 
next place their evidence is not supported by any documentary 
evidence. 

I consider the moonsiff has given the case every attention, and 
the appellant has not shown any good or sufficient reason for alter- 
ing the decree. Under these circumstances there is no occasion, un- 
der Clause 3, Section 16, Regulation V. 1831, to summon the 
respondent. 

Ordered, that the appeal be dismissed, and the moonsilFs decree 
confirmed, notification of which is to be given to the moonsiff ac- 
cording to the above enactment. 

The 30th April 1850. 

Case No. 66 of 1850. * 

Regular Appeal from a decision passed by Baboo Kassishur Milter, 
Moonsiff stationed at Soohsagur, on the 8th of March 1850. * 

Teencowree Zungur, (Defendant,) Appellant, 

* versus , 

Degumber Pal Poddar, (Plaintiff,) Respondent. 

The plaintiff sued for 9 rupees principal, and 1 rupee 5 annas 
interest, for money borrowed without any acknowledgment or bond. 

The defendant was not served with either notice or proclamation, 
on which grounds he appeals from the moonsiffs decision, which was 
passed exparte under the provisions of Clause 3, Section 22, Regu- 
lation XXIII. 1814. 

It appears on a reference ^ the record that the moonsiff admitted 
the evidence of two persons m witnesses to the execution of the pro- 
clamation, who were not neighbours of the defendant, as required by 
Clause 1, of 4he enactment just quoted. The receipt too was not 

31 



2e 


ZIIiLAH NVDDBA. 


granted in the absence of the defendant by a mundii]5 putwarree^ or 
any principal inhabitant^ but purports to have been given by the 
village chowkeydar ; and it does not appear from the evidence of the 
two witnesses whose evidence has been recorded, and who were resi- 
dents of other villages, and according to their statements were pass- 
ing by when their names were written on the chowkeydar’s receipt 
as witnesses, that diligent search was made for the defendant, merely 
that he was not present. 

I do not consider that there is any proof of tlie notice having been 
duly served upon the defendant, or that he was aware that any suit 
was pending ill the moonsiff’s court, and that there was not in conse- 
quence sufficient grounds for trying the case exparte. 

It is therefore ordered, that the suit be remanded to the place it 
had formerly on the Sooksagur moonsifTs file, and that he proceed 
to try it de novo^ taking the defendant’s answer^ and allowing him to 
cross-question the witnesses. 
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Present: R. J. LOUGHNAN, Esq., Judge. 

The 6th April 1850. 

No. 206. 

Appeal frmn, a decision passed on the %th August 1849, hy the Moonsiff^ 
of the Eastern Division^ Skeikh TJllee Vzeem. 

Modun Sing and others, (Defendants,) Appellants, 

• ' versxts 

Deonarain Sing, (Plaintiff,) Respondent 

The plaintiff claimed rupees 102-3, the value of the proprietor’s 
share of crops of the Fuslee year 1255, and of produce of fruit trees 
of the years 1254 and 1255 F., of 10 beegahs 9 cottahs of land in 
Lukha chuck, part of a lot named Uz Ruqba Muhseto,” purchased 
by him as the property of Mohoraed Ismael and Mahomea Ibrahim, 
at a collector’s sale held for realization of an arrear of revenue; and 
the ground of the action is that the defendants wrongfully collected 
and appropriated the said crops and fruits. 

Jhundoo Sing defendant admitted cultivating 5 beegahs of the 
land, calling it Lukha Chuck Puchceskooroa, but under defendants 
Sheodyal Chuttoordharee, proprietors by sale purchase, and Modun 
Sing and Bagha Koonjura farmers. Karoo Sing, defendant, denies 
all responsibility. The other defendants asserted their rights to the 
lands on account of which the crops are claimed, either as proprie- 
tors or farmers. • 

Both parties made application to the moonsiff for the reforeixce of 
the case to the arbitration of three persons, viz., Motee Lall, Ghoolab 
Sing, and Meer Boonyad Alii, named in their written petitions, binding 
themselves to abicUj by their decision. A decision was jpassed signed 
by all the arbitrators and dated 25th July, but notpuf into court till 
the 6th' August, in the terms of which a decree .was passed, adjudg- 
ing the amount sued for, with costs to the plaintiff. 

The appellants’ grounds for appealing against the decision of the 
arbitrators and the decree are, first, that flie arbitrators did wrong 
in permitting Jankee Ram, the brother of Motee Lall, (me of the 
members, to act as agent to the plaintiff ; secondly, that the arbitrators, 
in refusing their request to visit the lands and satisfy themselves as 
to the possession of the parties by encmiry on the spot, showed their 
partiality to, or collusion with the plaintifi ; tlurdly, as also in not 
making enquiry on the spot into the amount of the produce ; fourthly, 
in not taking into consideration a proceeding of the magistrate, who 
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visited the lands after the possession of plaintiff had been declared 
by the sessions court under the provisions of Act IV. 1840; 
fifthly, that Boonyad AUi was actually at Barr from the 24th to the 
31st July when the appellants were in attendance upon him; he 
could not therefore have been with the other arbitrators at Patna on 
the day the decision was dated 25th July^ and they could not 
account for his signature being aflSxed to it, and, besides his absence 
from Patna on that day, they could prove that he had never seen 
any of the papers of the case. ' 

In this case it was incumbent on the appellants to prove ^oss 
partiality. If ail that the appellants state were true such partiality 
would not be inferrible from it If the arbitrators were guided more 
by the sessions proceeding directing the plaintiff to be maintained 
in possession on these lands, than by the magistrate’s proceeding in 
which on the ground among others that the sessions order had not 
been duly made known to 3ie defendants, and that plaintiff had got 
possession on the lands without the issue of a purwalha after the 
receipt of the sessions order, they were acquitted of contravening 
the order, it is difficult to see proof of partiality in that. Even if it 
were proved that Boonyad Alii was at Barr between dates mention- 
ed in the appeal, that could not prove that he had not concurred in the 
decision, and had not signed it in token of his concurrence ; and as to 
appellant’s assertion that he never saw any of the papers of the case, 
it is contradicted by the appearance of Boonyad All i’s signature upon 
the orders of the arbitrators of the 24th June and Ist July, which 
clearly show that he sat and issued orders in concert with them in 
the case. The appellants were not in attendance on the arbitrators 
while they were enquiring into the case. Their absence appears, 
from the representations of their mooktyar Roopee Sing made to 
the arbitrators, to have been wilful, consequent on the refusal of the 
arbitrators, for reasons stated in their proceedings, to proceed to the 
lands in* dispute and make local enquiry. They were of opinion, on 
the evidence afforded by the sessions proceeding already mention- 
ed, that the defendants, who purchased the rights of Bheemsen and 
'J’cekaram in Moghul chuck, being unable to find the lands, by 
changing Moghul chuck into Lukha chuck in the title deed obtained 
by them from the adawlut, endeavoured to get and retain possession 
of plaintiff’s -lands in the said Lukha chuck. From a perusal of 
the decision of the arbitrators and the papers of the case, I do not 
think that justice required that they should make the local enquiry 
on which the appellants insisted, or consequently that their refusal 
of it was an act of partiality to the plaintiff. 

Thinking the grounds stated in the appeal totally insufficient to 
warrant interference with the award, 1 dismiss this appeal, and 
confirm the decision of the lower court, without summoning the 
respondent. 
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The ISth Aran. 1850. 

No. 9. 

Appeal from a dedtion passed by Mr. E. DaCosta, Principal Sadder 
Ameen, on the 31 «^ December 1849 . 

Luchmun Sing and Rughoo Sing, (Defendants,) Appellants, 

versus 

Farsnndun Panday, (Plaintiff,) Respondent. 

Suit for Company’s rupees 784-3, on a bond for the principal 
sum of 600 rupees. The plaintiff stated that the defendants, owing 
him on account of the bond 744 rupees and on account of a recent 
loan (dust gurdan) 100 rupees, making in all 844 rupees, made ap- 
plication to the collector by petition of the 8th February for the 
payment to plaintiff of a deposit in the treasury, being surplus pro- 
ceeds of a land revenue sale' of defendants’ estate amounting to ru- 
pees 842 ; but before plaintiff could draw the money, they (defendants) 
caused it to be attached through their creditors who had instituted 
suits in the civil courts : that, however, on the representation of the 
collectorate authorities of the previous transfer to plaintiff^ this at- 
tachment was withdrawn: finally, the collector, being of opinion that 
Section 20, Act L 1845 forbade him to pay away the money to 
any party W the defendants ; the proprietors, without a precept from 
the civil court, directed them, by an order of the 9th September, to 
give receipts and draw the money: tliat defendants, taking advan- 
tage of this order, attempted, by presenting a petition at variance 
with their petition of the 8th February, to defraud him and appro- 
priate the amount to their own use. He therefore was compelled to 
bring this action and to attach the deposit through the court ; and he 
intended to sue separately for the 100 rupees’ loan, that being a 
transaction separate from that of the bond. 

In reply, the defendants, admitting the debt of 744 rupees under 
the bond to be due, state that, with a view to obtain the* speedy 
payment of the deposit from the collector’s treasury, and at the same 
time the settlement of this debt, they did ma^e application to tha 
collector for the payment of the whole amount of the deposit, 
stating themselves in the petition to be debtors to,plaintiff for* a 
loan of 100 rupees, which, however, is only nominal, besides the 
amount of the bond and its interest ; that tho temporary attach- 
ment of the deposit by the civil court, and the order of tho 
collector refusing payment to any other party but themselves, 
which order, they contended, was not warranted by the section of the 
Act in question arose from no fault whatever of tibeirs, and 
that, so far from giving any petitioli to the collector at variance 
with that in wliich they assigned over the deposit to plaintiff, 
they had done nothing^ to present payment to plaintiff; on the 
contrary, in their receipt, which they presented under constraint. 



Id 


ZIUAH PATNA. 


conformably to the order of the collector, as the only means of get- 
ting the money from the trcasory, the^ inserted a clause to the 
edect that the money belon^d to plaintiif, and they were drawing 
it in order to pay to him, being constrained to do so by the collect- 
or’s order. Moreover, that plaintiff had not stipulated for the pay- 
ment of interest, for the period during which the money might re- 
main in the collector’s treasury after defendants had maae it over to 
them — no such condition being found in defendants’ application or 
that of plaintiff, which was conformable in its tenor to it; that as de- 
fendants made over this deposit, and still are ready to transfer to 
plaintiff the amoimt stated in the petition to the collector to be due 
under the bond, viz.; rupees 744, he cannot be considered entitled 
to any interest, and in fact to have any ground of action to entitle 
him to costs of this suit, which, to satisfy an old grudge, he had in- 
stituted merely with a view of harassing and vexing the defendants, 
and subjecting them to loss by the payment of interest and law ex- 
penses. In this answer, and also in a separate petition, defendant 
moved the court to send for rupees 744, by their transfer of which 
on the 8th February they had satisfied the debt on the bond, and to 
pay it over to plaintiff, deciding the cause out of its turn with a view 
to save the interest of the money, which otherwise would lie idle in 
the collec|^r’s treasury. 

In his judgment the principal sudder amcen, who took no notice, 
further than passing the usual order for bringing forward the papers 
of defendants’ application for an immediate hearmg of the cause, 
statde the only question for consideration to be whether the defen- 
dants are liable to the payment of the interest, which they object to 
pay, and on the grounds that the collector was precluded from pay- 
ing the deposit to defendants’ order by Section 20, Act I. 1845, 
and therefore the principal sudder ameen could “ see no reason why 
the plaintiff should bo deprived from receiving interest up to the 
date of payment according to the terms specified in the bond ?” Ho 
decreed the claim, with costs, and interest to the date of payment of 
the whole. • 

Jt is evident from the above, as the appellant^ contend, that the 
questions for decision were not correctly laid down, and the princi- 
pal sudder ameen, not having fully comprehended them, has made 
an incomplete invesfigation and decision. 

The points for adjudication were these — 

First Did the plaintiff engage to receive the amount which was 
due on the bond on the 8th February, from the deposit without fur- 
ther interest whenever the momjy might be disbursed from deposit, 
as complete satisfimtion of the on the bond or not ? 

Secondly, Was the defendant’s act in proceeding to draw the 
money according to the collector’s order fraudulent in intent, or 
otherwise? 
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Thirdly. Was the plaintiff absolved by that act of defendants 
from the obligation of fulfilling the a^eement he entered into by the 
petitions of Febma^ the 8th or not r 

. Fourthly. Or did the plaintiff^ by preventing the disbursement of 
me money and causing it to be still kept under attachment, put it 
out of the defendants’ power to pay the sum of 744 rupees, which 
they avowed themselves in their answer, filed within a week of 
the institution of the suit, still ready to cause to be paid to them? 

Whether the collector was or was not justified m refusing pay- 
ment to plaintiff under Section 20, Act 1. 1845, is a question which 
I doubt the competency of the principal sadder ameen to decide, 
as he has done in this case, without hearing the collector, and 
he, not being a party, could not be heard. Besides, the plaintiff has 
not grounded his action upon the decision of this question. He sues 
upon the bond, because the defendants violated their engagement to 
pay him from the amount of the deposit. 

The decision of the points in debate rests, I think, in some mea- 
sure, on the mode in which plaintiff’s suit, which it appears is now 
ponding in the moonsifif’s court, for tho loan of 100 rupees, men- 
tioned m the petitions of 8th February, may be disposed of. The 
claims are so connected indeed, that I am of opinion the two suits 
ought to have been considered and decided in the same court at tho 
same time. 

Under all these circumstances, I decree the appeal, and, reversing 
the principal sudder ameon’s decision, remand the suit to be again 
tried and decided with advertence to tlie foregoing remarks, and, 
should tho suit of tho respondent for the loan of 100 rupees, against 
appellants, be still undecided in the' moonsiffs court, simultaneously 
with that suit, in order to which the requisite orders will be issued 
from this court to that of the moonsiff forthwith. 

Considering the view which the principal sadder ameen, took of 
tliis case, i e., thinking as he did that there might be grounds for 
the action although no fraudulent intent, or no mtention io violate 
their own agreement, were proved against the defendants, it was, 
I am of opinion, incumbent on him to pass a definite order on the 
application of defendants for an immediate hearing ; and even if he 
thought there was no sufficient reason for granting it, at least to 
have given the defendants an opportunity of at once paying over so 
much of the deposit as they stated themselves anxious to cause pay- 
ment of to plaintiff, by sending for the monw from the collector’s 
treasury and permitting defendants to transfer it to plaintiff. By 
not doing so, he has passed a decree ipiomaloas, in so far as it awards 
interest as a penalty for withholding that which the defendants are 
disabled by the act of the court from paying. As this sum is per- 
fectly undisputed, and its payment and receipt by the litigants can- 
not embarrass the decision of the points really at issue in any way, 
I see no objection to this course being now pursued. 
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The value of the Stamps in the appeal will be refunded to the 
appellants. 


The 17th Afbil 1850. 

No. 18. 

Appeal from a decision of 4fr. E. DaCosta, Principal Sudder Ameen, 
passed 2Ath February 1849. 

Syud Kulb Alii, (Plaintiff,) Appellant, 
versus 

Jan Am and others, (Defendants,) Respondents. ' 

Sdit for vakeel’s fees, laid at Company’s rupees 501-3-6. 

The plaintiff was the vakeel of Muhumdee Begum, one of the de- 
fendants in this suit, in a pauper suit instituted % Jan Alii and tiie 
other defendants, and the costs of Muh um dee Begum were decreed 
payable by them. Among the costs were the vakeel’s fees amount- 
ing to rupees 320. It is to be gathered from this appeal that appel- 
lant first sought to I'ecover his fees from Jan Alii and tiie otlier 
plaifitiffs by the summary process of tlie execution of the decree 
against them, actually attached their property with that view, and that 
notwithstanding this those parties paid over to Muhumdee Begum, 
the opposite party defendants in the cause, the amount of tho fee, by 
getting her to set it off against a claim of the plaintiffs against Khaja 
Hadact Alii Khan, under tlie same decree in which these costs had 
been awarded. Muhumdee Begum, it appears from the decision in 
the present cause, disputed tlie fact of the fee being due, saying tliat 
appellant, being her relative, ^reed to plead her cause gratis. 
Moreover, from the summary application being refused and appel- 
lant referred to a regular suit, it is to be inferred that Muhumdee 
Begum ^nd appellant had agreed among themselves according to the 
option given in Section 2, Clause 5, Regulation XII. 1833, as to 
the terms on which appellant was to plead; and, therefore, a ^spute 
having arisen, the agreement could not be enforced on a miscellaneous 
application, under the provisions of the next or 6tli,Clanse of the same 
Section. Appellant pleads that as the fee was not deposited because 
the suit was instituted in forma pauperis according to tlie provisions 
of Act IX. 1^9, and as, he contends, the fee was decreed to him, 
the vakeel, neither Muhumdee Begum had any right to receive, 
nor the plaintiffs any authority to pay it to her. The questions for 
decision in the case were these : were Jan Alii and the other defen- 
dants authorised to pay to MuhjUjpndee Begum or not? Had they any 
option? Appellant’s plea that the decree was in his favor is futile. 
If it were so, it could be enforced by him against the plaintiff ; se- 
condly, had the plmntiffs taken on themselves to judge what fee the 
vakeel was entitled to, and, deciding tliat the vakeel was entitled to 
the whole sum inserted in the decree as his fee, had paid him that 



ZILLAH PATNA. 


19 


amount, and it had been afterwards decided in a regular suit that 
the vakeel was not entitled to so much, they would have been liable 
to pay the excess over again. Had they witliheld payment from 
both parties, they might have subjected themselves to the payment 
of interest, for the sum was chargeable with interest to the oay of 
payment 1 am therefore on all accounts clearly of opinion that the 
respondents had no option but to pay tblr money on demand to Mu- 
humdee Begum, to whom payment had been decreed, and consequent- 
ly were rightly exempted from liabiliw to pay either the amoimt sued 
for or costs of suit, by the decision of the principal sudder ameen. 
I therefore dismiss this appeal, and, without requiring respondents to 
reply, confirm the decision which awards payment of the fee, with 
costs of suit, (with exception of those incurred by the other defen- 
dants, which are made payable by appellant,) against Muhumdee 
Begum alone. 


The 17th April 1850, 

No. 19. 

Appeal from a decision passed by Mr. E. DaCosla, Principal Sadder 
Ameen, on the I5tk March 18<t9. 

Bhunjun Thakoor and others, (Defendants,) Appellants, 
versus 

Government, (Plaintiff,) Respondent 

Suit to set aside as illegal and collusive a deed of sale as far as 
regards a 4 anna share of talooka Bhtitsara, on the ^onnd that such 
share had been previously pledged as security lor payment of a 
loan made by Government: laid at rupees 4,401-12. 

The defendants, who held the deed of sale, pleaded, among pther 
things, in their answer, as now in appeal, that the share in ^question 
of the whole talooka had not been pledged, but only of one mouzah ; 
and yet without calling on the plaintiff for proof as to the. extent of 
the property pledged, or apparently noticing the plea of defendants, 
the principal sudder ameen passed a decree for the claim, with costs. 
The enquiry is evidently incomplete and the decision faulty. I 
therefore decree the appem, and, reversing the decision, remand the 
suit for re-trial and enquiry into the point omitted. The value of 
the stamps of this appeal will be refunded to the appellant. 


32 



20 


ZILLAH PATNA. 


Th£ 17th April 1850. 

No. 18. 

Appeal from a deeieim patted by Rae Shunker Loll, Principal Sudder 
Ameen, patted on the 4th April 1849. 

Ujnaso and others^ (Plaintifis^) Appellants, 

# vertut 

Syud Rahtit Hossein and others, (Defendants,) Respondents. 

Suit for possession on certain property, on the ground of a deed 
of conditional sale s^id to have become absolute. The defendants 
having denied execution of the deed, and also the due serving of 
notice accompanied by copy of the application for its issue under 
the provisions of Regulation XVIL 1806, the case was nonsuited 
for want of proof of such serving of notice. The notice to Bhoolun, 
one of the alleged sellers, who is described therein qfs resident of 
Mukoondporc, but at present residing at Tilhara, was hung up, as 
appears by the return, at the house of Kurm Alii, said to be brother 
to Bhoolun’s husband, in the last named place ; and the reason the 
principal sudder ameen thinks the serving Insufficient is that the 
goryt who certified to the peada having hung up the notice, also 
certified that Bhoolun was not residing there at the time. Secondly, 
the principal sudder ameen, not finding any mention of the copy of 
the purchaser’s application having been conveyed to the seller or of 
its having accompanied the notice in the return of the nazir of 
zillah Behar, who served or hung up the notice, although it was 
mentioned in the proceeding of the principal sudder ameen from whose 
court the notice issued and in the return of his nazir, considered the 
proof of its having been furnished along with the notice deficient 

The appellant urges that the notice in this suit addressed to 
Bhoolun, though hung up at her residence in Tilhara, having 
reached'her, as appears by her having defended the suit, is a proof 
that she was residing there when the notice under Regulation XYII. 
was hung up at the i^jssidence of her husband’s brother two years be* 
fore. Secondly, that the principal sudder ameen accorded too much 
weight to the certificate of the goryt, and not enofigh to the proceed- 
ing under Regulation XVIL of the principal sadder ameen and the 
return of his nazin * What appellant states is clearly insufficient to 
prove the residence of Bhoolun at Tilhara at the time in question, 
and the essential document in regard to the notice on Rahut Hossein 
is evidently the return of the nazir of Behar, not cither that of the 
principal sudder ameen’s nazir, or the proceeding. 

1 therefore dismiss the appetd!, and confirm the decision, without 
calling on the respondents. 
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The 19th Apbil 1850. 

No. 26. 

Appeal from a decition passed by Mr. E. DaCosta, Principal Sudder Ameent 
on the 19M April 1849. 

Omadhor Bhat, (Defendant,) Appellant, 
versus 

Uhmudoollah, (Plaintiff,) Respondent. 

Suit, instituted by the purchaser of landed property sold in ex- 
ecution of a decree, and the sale of which was summarily cancelled, 
to recover from the decreeholder interest on the purchase money t 
laid at rupees 417-3-5. 

The principal sudder ameen, in the decision, writes : the question 
therefore to he decided is, whether the suit is cognizable, and, if so, is 
the plaintiff entitled to interest?” and having considered this question, 
or these two questions, he decrees without noticing that there was a 
third question raised by the defendant, who pleaded, denying the co- 
gency of plaintiff’s reasons, that be could not be held liable to 
the payment of iuterest even if plaintiff’s right to receive it were 
established. 

The appellant repeats this plea; and the enquiry being evidently 
incomplete, and the decision consequently vitiated, I decree the ap- 
peal, and reversing the decision remand the suit for re-trial with ad- 
vertence to what is said above. The value of the stamps will be 
returned to the appellant 


The 19th Apbil 1850. 

No. 27. 

Appeal from a decision passed by Mr. E. DaCosta, Principal Sudder 
Ameen, on the llth April 1849. • 

Hoolas Muhto, (Defendant,) Appellant, 
versus , 

Jugunnath §ingh and others, (Plaintiffs,) Respondents. 

Suit for arrears of rent, laid at rupees 147-8, of which the sum 
of rupees 3-12 has been decreed, with proportionate costs. 

The defendant denied the right and possession of the plaintiffs 
on the property the rent of which they claimed, pleaded payment to 
Idnsst Luroonn, whom they alleged to be in possession, and argued 
that this suit .ought to be decided simultaneouMy with that instituted 
by Luroonn against the plaintiffs in this case to establish her 
right 

The principal sudder ameen having adjudged the defendant to pay 
the rent already paid by them to Luroonn, on the ground they ought 
to have paid to the plaintiffs ; whose possession and consequently right 
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to receive it was established by the proceedings held in die sessions 
court, in appeal from an order of the magistrate passed according to 
Act IV. 1840, he appeals on the ground that this suit ought not to 
have been decided while that instituted by Luroonn continued uii» 
decided. This plea is contrary to the proidsions of the above Act, 
according to which the part^ whom the magistrate finds to be in pos- 
session is to be maintained m possession till ejected by due course of 
law. Possession cannot be real without the exercise of the rights 
appertaining to the party in possession, and without their enforcement 
by the courts when they are withheld. 

I therefore dismiss ''this appeal, and confirm the decision, without 
calling on the respondent to plead. 

The 19th April 1850. 

No. 34. 

Appeal from a deemon passed by Mr. E, DaCosta, Principal Sudder Ameen, 
on the Mth April 1849 . 

Jugunnath Singh and others. Plaintiffs, (Appellants,) 
tersus 

- Pemraj and others. Defendants, (Respondents.) 

Suit for balance of rent, laid at rupees 147-8. 

The defendants according to the decision denied their cultiva* 
tion in the property purchased by the plaintiffs, in consequence of 
which denial the prmcipal sudder ameen deputed an ameen to make 
local inquiry into the fact of their cultivation. The ameen submitted 
a report, stating that a number of witnesses stated that the defendant 
did not cultivate lands forming part of plaintiffs’ purchase, but that 
he did cultivate other lands; and the principal sudder ameen, on the 
ground of this report discredited the depositions taken in the kutch- 
erry of the collector while the suit, afterwards transferred to the 
civil court, was pending in the kutcherry of the collector, of the 
witnesses who amrmed the cultivation by defendants of 34 beegahs in 
the possession ofplaintifis, and dismissed the suit, awarding payment 
of costs to defenoant. • 

Plaintifis appeal on the ground that the ameen’s report is collusive, 
and, even if not .so, does not afibrd grounds for discrediting their wit- 
nesses and considering their case to have failed. 

The insufficiency of which a report is, I think, evident, for it does 
not state that the land which the witnesses represented defendants 
to cultivate is that which plaintiffs pointed out as that of which they 
claimed the rent, neither does it appear that the witnesses or the 
plidntiffs were called on to point out the lands designated by them in 
their respective statements. Until that is done it is clear that no- 
thing definite can be ascertained ; for the fact that defendants cultivate 
another party’s landmay be true, and yet they may also cultivate lands 
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possessed by the plaintifFs, and it is not clear what reason the wit- 
nesses have for thinking, or what means they have of knowing, 
that he does not The local enquiry being incomplete, the decision 
appears to have been passed on inadequate grounds, and must be 
reversed, and the suit must be remanded for re-trial, after, should a 
local enquiry be deemed requisite, a more complete investigation. 
The ameen when deputed should be instructed to call on the plaintifTs 
to point out the lands of which they claim the rents, and then, in 
the event of the defendants denying that they cultivated them, to 
endeavour to ascertain from the inhabitants of the vicinity (to whom 
they must be shown by the ameen) who cultivated them, and to 
measure their extent ; or should the defendants allege that they form 
part of a distinct estate from that of which plaintiffs assert themselves 
to be the purchasers, to report specially for further orders. Appeal 
decreed. Suit remanded accordingly. Value of stamps to be re- 
funded to appellants. The ameen omitted to cause the depositions 
of the witnesses to be signed by the parties or their respective agents : 
he should be called to account for the omission. 


The 24th April 1850. 

No. 31. 

Appeal from a decision passed on the I8M April 1849, by Mr. E. 

DaCosia, Principal Sudder Ameen^ 

Gopal Lall and Gopeenath, (Defendants,) Appellants, 
versus 

Moost. Muhboobun, (Plaintiff,) Respondent. 

This suit was instituted by respondent to obtain payment from 
appellants and the other defendants in the cause, of the balance of 
an instalment bond executed by them for themselves and as their 
guardians for the appellants ; two instalments having beeii already 
awarded by the sudder ameen by a decree dated 15th February 
1847. The principal sudder ameen, deeming this decree conclusive 
as proof of the execution of the instalment bond, afid considering 
tW, as it remained in full force, he had no alterative but to decree 
payment of the remaining instalments, decided accordingly. 

The appellants, as in their answer, contend that the suit was col- 
lusive betw'een the plaintiff and their former guardian, Mukoond 
Eishour, that the other guardian, appellants’ mothOT, never had 
occasion to, nor did she borrow the money, and even if their guar- 
dians had done so, pledging or risking the safety of their property, 
they had no authority to do so, and appellants could not beheld 
liable ; further, that though Mukoond ^hour had admitted the exe- 
cution of the kistbundee, and caused a decree to pass in the sudder 
ameen’s court, they being minors at the time their rights could not 
be affected, accordingto Construction No. 744, either by that answer 
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of Mukoond Kishour or by the decree. Now it appears to me tliat 
the merits of a decree passed against minors represented by their 
guardians may be called in question, though it may have become 
hnal, for special reasons. An instance in point is seen in the suit 
of Gxmga Pershad and Govind Fershad (re^ndents, in the Sudder 
Dewanny Adawlut,) instituted in Mr. DaUosta’s court to obtain 
exemption from liability in regard to a bond and decree passed on 
it against them. This suit, boing decreed by the principal sudder 
ameen, was appealed to the Sudder Dewanny Adawlut by Hurchurn 
Soohul, and decided in that Court on the 19th June 1848. 

I consider that the'pleas of the appellants ought to have been 
enquired into, and therefore the investigation is incomplete. I there- 
fore decree the appeal, and, annulling the decision, remand the suit 
for re-trial with advertence to the above remarks. The value of 
the stamps will be refunded. 


The SOth Apeii- 1850. 

No. 212. 

Appeal from a decision pasted by Moulvee Sujjad Alii Khan, Moonsiff" of 
the Western Division, on the SOth July 1849. 

Tirpoora Mohun Mitr, (Plaintiff,) Appellant, 
versus 

Doma Rae and others, (Defendants,) Respondents. 

Claim to balance of rent of land due on account of 1254 F., 
laid at rupees 100-6-4. 

The defendants denied cultivating any lands belonging to tlic 
estate of the plaintiff or in his possession, pleading that me lands in 
their occupancy, the rent of wliich plaintiff claims on the ground 
that they are situated in Nizampore Duleep mokurruree, a dakhi- 
lee of his mouzah' Mujholee, belong to the dakhilee mouzah Nizam- 
pore settled with Rampore Soomer, the estate of Rummun Sing and 
others, objectors, who are in possession receiving the rents. These 
parties having made a petition to the moonsiff, alleging their right 
to and possession upon the laqds in question, he ‘dismissed the suit, 
on the grounds that the right to the lands was disputed and could 
not be established iitthis case, and that for plaintiff to institute a 
suit for rents, without having his right to the lands first established, 
was contrary to established practice. 

The appellant pleads that he has proved the lands to be included 
in his estate, and could have proved his receipt of rents and conse- 

3 uent possession and right to collect them, by the copy of a decision, 
ismissing the summary suit instituted by the defendants to obtain 
redress against his distraint of their effects, which decision 
defendants having appealed by suit in the moonsiff’s court, was non- 
suited on the day on which this suit was decided, but appellant’s 
vakeel in the lower court neglected to file it 
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Leave having been given to appellant^ after the respondents had 
been cited^ to file this £)cument 5 he did so. It appears from it 5 and 
from the proceeding held under Act IV. 1840, by the law officer, 
as assistant magistrate, on 13 th March 1848, that when appellant 
distrained respondent’s khurreef crops for the recoveir of rents of 
the Fuslee year 1255, they instituted a suit against the distrainer 
in the collectorate, and also lodged a complaint at the thanna stating 
that they were farmers of Nizampore belonging to the estate of the 
objectors, and, having reaped their crops, were apprehensive of an 
attempt of the appellant to carry them off violently. This com^ 
plaint led to an investigation as to which of the parties was in pos- . 
session, but the law officer failed in his attempt to clear up this . 
point. The respondents having been cited have put in no reply to 
the appeal. Although, therefore, there is nothing on the part of the 
plaintiff to show that the decision of the assistant collector has 
become final, by the lapsaof the period of a year, within which an 
appeal against it is admissible by the Regulations, yet as the 
respondents have not denied its finality, and the witnesses adduced 
by the plaintiff* have spoken to the collection by him of a portion 
of the rents of 1254 F., from the respondents, I consider the proof 
of plaintiff‘’s title to collect the rent founded on possession to be 
sufficiently made out, and, reversing the moonsiff’s decision, decree the 
amoimt principal and interest claimed, viz., rupees 100-6-4, with 
further interest on the principal pending trial, amounting to ru- 
pees 25-2, total rupees 125-8-4, with costs of suit in both courts, 
and interest on the whole sum thus decreed up to the day of pay- 
ment, payable from respondents to appellant. The objectors will 
bear their own expenses. 
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Present: G. C. CHEAP, Esq., Judge. 


The 5th April 1860. 

No. 37 of 1849. 

Appeal from the Aeeuion of^Moonehee Ahmud XllleCy Moomiff of BhoohuU 
huttee^ dated the 2\st of March 1849. 

Kashcenath Napit and Lochun Napit, (Defendants,) Appellants, 

verme 

Habcer Shah, (Plaintiff,) Respondent. 

This was a suit to recover rupees 171-13, due with interest on 
a histhmdecy or instalment bond, dated the 11th Jyte 1241 B. S., 
and the moonsiff gave the plaintiff (respondent) a decree. 

Against this decision tlie appellants appeal, pleading that the 
moonsiff first called upon the plaintiff to attend and identify them, 
but, without his attending, gave him a decree, and Kasliee Naio was 
on the date of bond at Moorshedabad. 

As the suit was instituted on the 11th September 1848, or 2%t1i 
Bliadur 1255 B. S., more than 14 years after the date of the hist-- 
hundecy and there was no proof on the record to show how the 
original debt was incurred, and why there was such delay iit suing, 
the appeal was admitted on the 5th February fast, and respondent, 
through his vaheely. directed to show cause. In the answer filed 
(by a vaheeT) it is merely stated that the suit was brt)ught within 
12 years, as the last payment, under the histb^ndeey was payable 
in Poos 1250 B. S., and that the moonsiff dispensed with the per- 
sonal attendance of his client, after he had been summoned, as it 
was quite clear the parties had dealings, and that the histbundee 
was given in settlement of an account Adverting to the decision of 
the Sudder Court in the case of Anthony DeSilva versus George 
Lewis and others,* (page 324, Sudder Dewanny Adawlut’s decisions 
for 1849,) I think in the absence of proof or accounts to show when 
and what sum was originally advanced, the moonsiflPs decision must 
bo reversed, and the claim dismissed. I therefore decree the appeal, 
dismiss the plaint, and make all costs chargeable to the respondent 
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The 5th Apbil 1850. 

No. 45 of 1849. 

Appeal from ike decition of Hurmokun Newgee, Mooneiff of Bogra, 
dated the 20th of March 1849. 

Fuchaie Pykur, (Plaintiff,) Appellant, 
vereue 

Anundee Paramanick, (Defendant,) Respondent 

The appellant sued to recover rupees 137-5-10, being principal 
and interest, alleged' to be due under a bond for 130 rupees, dated 
the 23rd Poos 1254 B. S., and themoonsiff dismissed the claim, as it 
was proved the respondent had borrowed in the month of Assar of 
the same year, of another person by name Enamdee, 25 rupees, and 
had signed the bond himself, while the evidence to this case only 

5 roved that the bond had been signed for the respondent or defen- 
ant, and he (the moonsiff) did not see why he should not have 
signed the bond for the larger amount The appeal was admitted 
on the 8th of Pebmary last, and the aforenamed Enamdee was 
summoned, but is non inventus. After reading his evidence taken 
before the moonsiff, and also that of the witnesses to the execution 
of the second bond (or one in this case,) I see no reason to doubt 
the transaction, or that the money was lent by the appellant, and 
a bond given to him by the respondent. His signing the bond, or 
not, was not a thing the appellant could rule or direct, and as Assar 
(when the money was lent to Enamdee) came before Poos, how 
could the appellant know he had, in his own name, given another 
person a bond, and signed it himself? Being satisfied with the evi- 
dence adduced by the appellant, I decree the appeal and claim, with 
interest, and make all costs, in both courts, chargeable to the 
respondent. 

< 

The 5th Afbil 1850. 

. No. 50 of 1849. 

Appeal from the decision of Moulvee Nusserooddeen,IIyder, Moonsiff of 
Kkeytooparrah, dated the 28M of March 1 849. 

Kishenkaunt Dutt, (Plaintiff,) Appellant, 
versus 

Omakaunt Surma Roy and Parbuttce Chum Surma Roy, 
(Defendants,) Respondents. 

The appellant sued to recover rupees 18, annas 12, being prin- 
cipal and interest, alleged to be due under ti' lmnd for 15 rupees, 
dated the 11th Aughun 1253 B. S., given b^iflhe respondents; and 
the moonsiff dismissed the suit, as the plaintiff, though directed to 
summon the writer of the names of the two attesting witnesses, (and 
who was also a witness to the execution of the bond,) refused to do 
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SO, and though allowed would not take time to do it The case, it 
is true, was an exparte one; but the moonsiff, as judge presiding over 
the court of first instance, if not satisfied with the evidence of the 
witnesses, who could not read or write, was fully competent to de- 
mand the production of the witness who could, and the appellant 
has only himself to blame for not complying with the very reason- 
able order passed. The a])peal is, therefore, dismissed, and the moon- 
siff’s decision affirmed, witliout a notice calling on the respondents 
to appear. 


The 6th April 1850. 

No. 118 of 1849. 

Appeal from the decision of Hurmohun Newgee, Moonsiff of Bogra, dated 
the 2'ird of July 1849 . 

Radhanauth Newgee, (Plamtiff,) Appellant, 
versus 

Syudaneo Mohbilnessa Choudhrain, Syud Noor Ulloe Choudree, 
and Khoodeea Nussoo, (Defendants,) Respondents. 

Claim, for rupees 139-4-3, being damages on account of paddy 
(or rice in the husk) made away with by tfie defendants from a 
qollah, where, it is alleged, it was put by the appellant, or plaintiflT. 
The moonsiff dismissed the suit, holding the case not proved. Against 
this decision the appellant appeals, insisting that he put the paddy in 
the gollah belonging to Noor Ully Choudree, and that it had been pur- 
chased by him with advances made. I have read all the evidence 
taken before the moonsiff, and cannot find that the appellant had 
the permission of the zemindar to put paddy in his gollah. He was 
a discharged naih, discharged apparently because he could not make 
up his accounts; and that he had any lien in the paddy that was in 
the zemindar’s gollah, or Noor Ullee’s, I do not hold established. 
Therefore, concurring witli the moonsiff^ 1 dismiss Uie appeal; but, 
as the resiwndents have appeared by vakeel witjiout any notice being 

served upon them, they must pay tlieir own costs. 

• 

The 6th April 1850. 

No. 135 of 1849. * 

Appeal from the decision of Moonshee Ahmud UUee, Moonsiff of Dhoobul- 
huttee, dated the lAth of August 1849 . 

Shibchunder Bagchee, for himself and for guardian of Ishurchunder 
Bagchee, a minor, (Plaintiff,) Appellant, 

^ versus 

Rajoo Eiibraj, (Defendant,) Respondent. 

Claim, for 25 rupees, damages on account of paddy and straw 
forcibly cut and carried away by the respondent or defendant. The 
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moonsiff dismissed the claim^ there was no proof of forcible cutting 
and carrying way ; on the contrary, the defendant had been put in 
possession of the land by ryoU who hold pottahs for it, and had then 
cultivated it, and reaped the crop. Against this decision the appel- 
lant appeals and insists the land was his own hhamar^ and had been 
cultivated by 14m. If so, and he was ejected by the respondent, he 
ought to have sued for possession and mesne profits, not for damages. 
The moonsiff ’s decision is, therefore, iiffirmed, and appeal dismissed, 
without calling on the defendant to appear. 


The 6th April 1850. 

No. 147 of 1849. 

Appeal from the decision of Mr, DeLemos^ Moonsiff of Shahzadpore, 
dated the 22nd of August 1849 . 

Sookoor Mahomed Khuleffa, (Defendant,) Appellant, 
versus 

Oojul Munnee Bewah, mother of Hurroenatli and Kishenchunder 
Paul, minors, (Plaintiff^) Respondent. 

The respondent sued to recover rupees 14-4, being principal and 
interest, alleged to be due by the defendant under a bond, dated 7tli 
Sawiin 1252, given by him to her husband, deceased; and the moon- 
sifF decreed the claim. 

The appellant, in his answer, pleaded an uUhiy and this is his plea 
in appeal. Four witnesses deposed to accompanying him to Ilam- 
porc Bauleah in Jyte^ and returning with him in Assin. All these 
men, however, were residents of Shahzadpore, and related to the ap- 
pellant ; and as the latter, in his grounds of appeal, states ho gave 
in a list of eighteen witnesess, the case will be sent back to tlie 
moonsiflf to examine any four that reside in Bauleah, through the 
Budder moonsiff ; and as it is not clear that the appellant was con- 
fronted with the plaintiflF’s witnesses, the moonsiff (if this was not 
done) will summon them again, and examine them to iiis identity. 
The value of the stamp, on which the petition of appeal is written, 
to be returned to tho appellant, and the usual order as regards 
costs. ^ 
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The 8th Apbiju 1850. 

No. 169 of 1849. 

Appeal from the decision of Moonshee Ahmud Ullee, Moonsiff of DhooM- 
httttee, dated the SOM October 1849. 

Jattra Ilaree, Luba Haree, and Dooga Haree, (Pefendants,) 
Appellants, 
versus 

Shibnath Dutt, (PlaintiflP,) Respondent. 

The respondent sued to recover 61 rupees, 8 annas, being tho 
balance, with interest, due on a bond for 60 rupees, dated the 5th 
Poos 1253 B. S., given him by the defendants jointly; and l;he 
moonsiff decreed the claim. 

Appellants, in their answer, besides denying the debt, pleaded 
that the respondent had not in his plaint stated his proper place of 
residence ; but no evidence in support of this plea was adduced. 
The same plea is pleaded in appeal, with others, of a great deal 
of irrelevant matter, and as I see no reason for disturbing the 
moonsiff’b ^ecreo, th#same is affirmed, and appeal dismissed. 

The 9Tn ArRii. 1850. 

No. 135 of 1848; 

Appeal from the decision of Hurmohun Newgee, Moonsiff of Bhowanny- 
gunge, dated the 18M of November 1848. 

A, Kishen Kant Shah, and B, Ramkoomar Shah, (Defendants,) 

■ Appellants, 
versus 

Dyamye Dossea, (Plaintiff,) Respondent. 

The respondent instituted this suit to recover rupees 150, on 
accoimt of dower due for her niece’s marriage Avith B,*and the 
moonsiff gave her a decree for 100 rupees, B, as stated, being the 
bridegroom, and A, the girl’s maternal uncle.^ These parties now 
appem, pleading, inter alia, discrepancy in tho evidence relating to 
the amount of do^ver that had been fixed when she was betrothed 
to another person ; and that respondent was not entitled to sue, or 
demand dower, as she was only the widow of the girl’s paternal 
uncle, therefore only her aunt-in-law. On the 5th of February last 
another suit (No. 134) between the same parties, relating to pecuniary 
’damages claimed by tho respondent, on account of an alleged 
assault at the marriage of Birmomye, was dc(:idcd, and the parties 
in this were advised to settle their disputes among themselves, 
butitthis they have not done. The case, therefore, has been taken 
up, and as I see no reason for disturbing the moonsifTs decision, 
(himself a Hindoo, and fully competent to decide if the respondent 
' had or had not a right to sue,) I affirm the same, and dismiss the 
appeal, with costs payable by me appellants. 
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The 13th Apbtl 1850. 

No. 72 of 1849. 

Jppeul from the decision of Moonshee Ahmud TJtlee, Moonsiff of Dhoobul- 
huttee, dated the 2Zrdof May 1849 . 

llamdhun Par^mnanick, Ram Nath Paramanick, and Goar Mohuii 
iCittuneah, (Defendants,) Ap^iellants, 
versus ■ 

Baneekishen Paramanick, (Plaintiff,) Respondent. 

The respondent sued to recover rupees 127, 9 annas, and 6 pio, 
being the balance, with interest, alleged to be due on a bond, dated 
the 15th Bysack 1250 B. S., for rupees 105 given to liim by the 
appellant; and the moonsiff gave the plaintiff a decree. Against 
this decision appellants appeal, deny having given any joint bond ; 
that inPhalgoon 1249 B. S., they wont on ajjilgrimageto Gyah, and 
did not return till Jyte 1250 B. S., and that the suit, ab initio^ was 
a false one, got up against them, because they (appellants,) as ryots, 
had protested and prevented the respondent getting a dur-ijarah, or 
under-farm, of their village ; that the respon^t had lodged several 
complaints in the foujdaree, which had been dismissec^ and now 
resorted to the civil court to annoy those inimical to him. I find 
witnesses have been examined and spoken to the journey to Gyah ; 
but the other pleas have not been enquired into, and tliere is no 
cause assigned for the great delay in suing. I therefore think the 
case must bo remanded for further investigation, and sent to the 
moonsiff* of Bograh, who will, if necessary, send for any foujdarroe 
proceedings, and summon the Iverson who held the ijarah of the 
village called Seetulee, where appellants reside, and ascertain from 
him if the respondent, or plaintiff, ever offered to take a dur-yarah 
of it, and, if he did make the offer, why it was rejected. The value 
of the Stamp on which the petition of appeal is written will be 
returned to the appellants, and the usual order as regards costs 
recorded. 


' The ISth April 1850. 

No. 82 of 1849. 

*■ 

Appeal from the decision of Moonshee Ahmud Ullee, Moonsiff of Dhoo- 
hulhuttee, dated the 1 «/ of June 1849 . 

Goburdhun Byragee, Habil Mundnl, and Mooktaram Sirdar, 
(Defendants,) Appellants, 

versM 1 

Banee Kishen Paramanick, (Plaintiff,) Respondent. 

The respondent instituted this suit to recover rupees 63, 8 annas, 
5 pie, being the balance, \Kith interest, alleged to be due on a bond. 
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dated 12th Kartick 12.')4 B. S., for rupees 59 given to him by tlie 
appellants, and obtained a decree from the moonsilF. Against this 
decision the appellants appeal, and in their grounds of appeal nearly 
the same pleas are assigned as by the appellants in case No. 72, 
decided this day, to the suit being, ab imtio, a false one. The 
respondent or plaintiff is the same as in the other case, and again allu- 
sion is made to his not obtaining a dur-ijarah he sought This case 
is, therefore, sent back for further investigation to the moonsiff of 
Bograh, and the same order passed a^ in case No. 72. 


The 15th April 1850. 

No. 65 of 1849. 

Appeal from the deeition of Moonshee Ahmud Ullee, Moonsiff of lihoobaU 
huttee, . dated the 2\st of May 1849 . 

Khowaj Mundul, (Defendant,) Appellant, 
versm 

Haroo ^irdha, (Plaintiff,) Respondent 

The respondent sued to recover rupees 298, 13 annas, 10 pie, 
being principal and interest due on a bond, dated 11th Sawun 1250 
B. S^, for 200 rupees, alleged to have beejn given to him by the ap- 
pellant, and the moonsiff decreed the claim, withjnterast Against 
this decision the appellant appeals, pleading, as in his answer to the 
original plaint, that he was a mahajun, and lent money, ergo, what 
occasion could he have to borrow of another? This plea the moon- 
siff rejected, as he (appellant) could produce no account books, only 
some old bonds. After reading the evidence to the execution of the 
bond, 1 sec no reason for disturbing the moonsilTs decision. It is, 
therefore, affirmed, and the appeal dismissed ; and as the respondent 
has appeared by vakeel without a notice being served upon him, he 
must pay his own costs. 

The 15th April 185(J. 

* No. 99 of 1849. . 

Appeal from the decision of Moonshee Ahmud Ullee, Moonsiff of Dhoo~ 
bvlhuttee, dated the 25th qfJune*l849. 

Beparoo Mundul and Kokaee Mundul, (Plaintiffs,) Appellants, 

versus 

Patna Bewah, mother of Googra Nussoo, a minor, (Defendant,) 

Respondent 

The appellant sued to recover 32 rupees, alleged to be due on a 
Mstbundee, or instalment bond dated the 27tli Chyte 1244 B. S., given 
by Jye Nussoo. The bond was for 24 rupees, and 1 1 rupees the plain- 
tiffs admitted had been paid. The interest on the balance was more 
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Ilian the principal, ergo the double was claimed ; and again, interest 
' on thd 11 rupees pai^, made up the 32 rupees. The moonsilF dis- 
missed the suit, as the defmidant’s witnesses proved her husband 
had died in 1242 B. S., how then could he give a bond in Chyle 
1244 B. S f And Googra, her son, was not a minor. Appellant still 
insists the debt was due, and adds, if Googra was not a minor, he 
was ready to make him a defendant It is now too late to do this. 
I find no endorsement on the bond of the 11 rupees paid, and how 
the interest on that payment is calculated, there is nothing to show,, 
nor has any reason been assigned for not inserting the payment cm 
the bond? Under -all the circumstances, I think the whole a suspi- 
cious transaction, and, therefore, affirm the moonsifi’s decree,, and 
dismiss the appeal, without calling upon the respondent to appear. 


The 15th April 1850. 

No. 130 of 1849. 

Appeal from the decition of Moulvee Nusserooddeen Hydur, Moonsiff of 
Kheytooparrah, dated the ofjply 1849. 

Bhughcerut Muzoomadar, (Defendant,) Appellant, 

. verms 

Ramsoondre§ Dibea, widow of Rughoonath Tullapattur, deceased, 
and mother and guardian of Sreenath Tnlli^iattur^ a .minor, 
(Plaintiff,) Respondent, Birjo Soondree and Pearee Soondree, 
(formerly defendants in the moonsiif’s court,) Ejetitioners. 

The respondent sued to set aside a summary award of fhe de- 
puty collector of Pubpa, adjudging as due, for arrears of rent, 
rupees 34, 12 annas, 2 pie, against her minor son, and also the sale 
of his deceased father’s yofe, to realize the above amount, and which 
jote was .purchased by the present appellant for the sum of 80 
rupees. 

The moonsiff reversed both, on the following grounds : 

First. That it waS shown from the surherahar's papers that the 
jumma of the^ofe was 20 rupees, 1 anna, 10 gundahs, and from the 
daUdUas, r^t*^paid for 1253 B. S., amounted to 21 rupees, 

6 annas, 6 pie. Thq^, there being no arrear, no suit for arrears ' 
could lie. * 

Second. The suit by Birjo Soondree and Penree Soondree wjis 
instituted against Rughoonath Tullapattur and Sreenath Tullapat- 
tur, as the party seised, or in possession of the jote. Now the former 
was dead when the suit was instituted, and the latter a minor, and 
therefore could not be sued. The fact of his minority the moonsiff 
from personal observation speaks of, and adds that the suit ought to 
have been against the widow (the respondent,) as guardian of the 
minor, as she, and not the iqjnor, was in possession. On these *' 
grounds he reversed the award of the deputy collector, and also ' 
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reversed the sale'to the appellant, directing him to relinquish his pos- 
session, and adjudging mesne profits, from the date of sale to the 
date of possession being given up. 

The zemindars have given in a lon^ petition, and refer to tlie at- 
tachment of their estates on account of an affray in which a darogah 
was killed by the rioters ; but this cannot affect either the summary 
suit or regular one before the moonsiff. The summary suit was in- 
stituted on the 14th June 1847, an exparte decree passed by the de- 
puty collector on the 28th August of the same year, and the jote 
sold by the assistant collector in March 1848, while the affray 
did not take place till the montli of July following. 

On the grounds of the party sued being a minor, and not in pas- 
session, I consider the whole of the proceedings held by the revenue 
authorities invalid, and that they must be reversed. It is quite evi- 
dent the zemindars, or petitioners, must have known of Ruglioonath’s 
demise, and they ought to have known that his widow alone, as 
guardian of his minor son, could be sued for the arrear, whether 
summarily or in a regular suit it mattered not I think in a sale 
of this kind some provision should have been made for the return of 
tlie purchase money to the purchaser of the jote. The vakeel states 
that the surplus is in deposit ; and as the moonsiff* holds him liable 
(and quite properly) for mesne profits, I do not think the omission 
to notice the refund of consequence, as the appellant may have 
more to pay than to receive. The Sudder Dewanny Adawlut’s 
Circular Order, No. 15, of the 10th August 1838, was cancelled by 
their order (and that of the Government,) on the 16th April 1840, 
and therefore it is presumable the court, reversing a sale for arrears 
of revenue, can direct the refund of the purchase money to the pur- 
chaser. In this case no objection has been made to the moonsiff’s 
order, in hoc re, by the appellant; and holding with him that both 
the summary award and sale were invalid, I affirm his decree, and 
dismiss the appeal, without calling upon the respondent to appear. 

The 17tii April 1850/ 

• Na 146 of 1849. 

Appeal from the decision of Hurmokun Newgee, Moons0 of Bogra, 

^ dated the 2Zrd of August 1845. 

Aze^oollah Sircar, (Plaintiff,) Appellant, 
versus 

Aboo Sircar, Abdoollah Nussoo, and Surdoollah Nussoo, (Defen- 
dants), Respondents. 

The appellant sues to recover rupees 13, 11 annas, and 11 J pie, 
being principal and interest, alleged to be duo on a bond for 7 ru- 
pees, dated the 21st Phalgoon 1247 B. S. ; and the moonsiff dismiss- 
ed the suit, not crediting the evidence adduced in support of the 

34 
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bond, and suspecting it was a malicious suit, as defendants liad com- 
plained against the plaintiff in the foujdaree. I concur with the 
moonsiff*, and therefore affirm his decision, and dismiss the appeal. 

The 17th April 1850. 

No. 150 of 1849. 

Appeal from the decision of Moonshee Ahmud Ulleet Moonsiff ofBhoobuU 
huttee^ dated the \%th of August 1849. 

Bydenath Joge, Madhub Joge, Ramkoomar Paramanick, and 
Haradhijn Sirdar, (Defendants,) Appellants, 
versus 

Dyaram Sirdar, (Plaintiff*,) Respondent. 

This case was before appealed, and, for the reasons stated in the 
proceeding of this court of the 10th July last, was sent back for fur- 
ther investigation, {vide Zillah Decisions for Rajshaliye for 1849, page 
72). The moonsiff having now decreed the claim, the defendants 
appeal. But after reading the evidence of the two witnesses, since 
taken, I sec no reason for doubting that the money (100 rupees) 
was lent to the appellants, and that they executed the bond. I there- 
fore affirm the moonsiff*’s decision, and dismiss the appeal, without 
calling upon the respondent to appear. 
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Present: T. WYATT, Esq., Judge. 


The 23rd April 1850. 

No. 3 of 1848. 

Appeal from the decision of ‘the Principal Sudder Ameen of Bungpore^ 
dated 2Qth February 1848. 

Mussamut Omashiiree Dibea, wife of Kalee Chunder Chowdhry, 
deceased, Zemindar of Pergunnah Udasce, held in joint tenancy, 
(Plaintiff^) Appellant, 

versus 

Meer Fuzul Emam, Mussamut Ramessuree Dossea, and Odasuree 
Dossea, wives of Nundoolal, (Defendants,) Respondents. 

Tins suit was instituted in order to set aside as invalid a deed of 
sale, dated 4th Poos 1241 B. S., which the mother of the plaintiff ’s 
husband, Kalee Chunder, as the guardian of her son during his 
minority, had executed in respect to the opunchokee of kismut 
Bullubbisshoo, in pergunnah Udasee, with a view to liquidate an 
arrear of rent of pergunnah Udasee, of which her son was a ^oint 
proprietor, advertised for sale on the 4th Poos 1241, in favor of 
Nundoolal Doss, the purchaser, whose two wives, after his death, 
were defendants, viz., Mussamut Ramessuree and Odasuree Dossea, 
and who sold the property to the other defenSant Fuzul Emam. 
The act of the motllfer was impugned, on the ground that she had 
no legal right to sell any landed property belonging toTier son, who 
was, moreover, a minor at the time of sale. • 

The principal sudder ameen dismissed the plaint, finding that the 
cause for the sale was founded in truth, and for the benefit of 
Kalee Chunder Chowdhry, that the deed of sale was proved, and that 
Kalee Chunder had obtaiiied his majority when the sale took place, 
into whose hands, conjointly with those of another person, the sub- 
scribing witnesses to the deed depose the purchase money was paid. 
Concurring with the principal sudder ameen, I dismiss the appeal, 
with costs, and affirm the decision of the lower court 
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The 25th April 1850. 

No. 10 of 1848. 

Apj^eal from the deemon of the Principal Sudder Ameen^ dated \^th 

May 1848. 

Mussamut Purnomoi Dossea^ wife of SheebpersliadDliur^deceased^^^ 
(Plaintiff,) Appellant, 
vereue 

Rammohun Doss and Brijom 9 liun Doss, (Defendants,) Respondents. 

This was an action for the recovery of a debt amounting, with 
interest, to Company’s rupees 2,986-12-10, founded on a kistbundee, 
dated the 19th Poos 1236 B. S., for the payment at the end of 1239 
of Sicca rupees 1,600, of which Sicca rupees 399-14 were endorsed 
as having been paid. 

The principal sudder ameen dismissed the plaint, on the ground 
of the plaintiff having afforded no evidence in proof of the payment 
in part stated to have been made, whence, more than 12 years having 
elapsed from 1240 B. S. to the date of the institution of the suit, the 
7th Assin 1254 B. S., the action was barred by Section 14, Regula- 
tion III. 1793. I therefore reject the appeal, and affirm the decision 
of the lower court. 
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Pbesent: H. V. HATHORN, Esq., Judge. 

The 19th Aphid 1850. 

Nos. 27 and 28 of 1849. 

A Regular Appeal from a decition passed by Syed Mahomed Wajid, fate 
Moonaiff of Chumparun^ dated 27th Jarmary 1849. 

Modeeram, (Plaintiff,) Appellant, 
versus 

Sheodeal and Gopal, (Defendants,) Respondents. 

Claim, for possession of a wall, north side of plaintiflF^s house, 
in Betteahgunge, pergunnah Mujhawa, value Company’s rupees 30. 

This suit was originally instituted in 1847, but struck off the file 
for default: it was subsequently re-instituted on the 16th April 
1848. 

Plaintiff and defendants are tenants of houses adjoining each 
other in Betteahgunge ; the disputed wall (running east and west 
between the two premises) supports at present defendants’ chopper. 
Plaintiff is building a brick house, and has finished the walls (as ho 
states) to the south, east, and west, and lays claim to the cutcha 
wall to the north, which he is desirous of throwing down, and re- 
building with bricks, and taking possession thereof as his own 
property. 

Defendants say that the wall claimed is a part of their jpremises, 
and supports the roof of their house, and that plaintiff has no right 
to possession. In a dispute before the deputy magistrate of Chum- 
parun, dated 2nd Januarjr 1847, a summary erder was given after 
local inspection, maintaining defendants in possession. This suit is 
brought to establish plaintiff’s right to the disputid wall, and to 
cancel the deputy magistrate’s proceedings. 

The moonsiff calleafor a report in this casrf from the maharajah 
of Betteah, the landed proprietor, who observed that the disputants 
were mere tenants at will, and had no proprietary right in the gunge, 
and that plaintiff should not, in his opinion, interfere with defendants’ 
wall and chopper. Both parties have cited numerous witnesses in 
support of their respective claims, and plaintiff has produced the 
bin of sale of the premises which he occupies. 

The decision of the moonsiff awards the wall to both parties, 
directing that each party shall pay their own costs : against which 
both parties, in dissatisfaction, appeal. 



38 


ZILIAH 8ABUN. 


Judgment. 

The evidence of the parties in this case is directly opposed to each 
other. I observe, however, in the plaintiff’s bill of sale, dated 11th 
February 1846, tliat the premises purchased by him are clearly 
stated to be surrounded by gra$8 walls, (char-dewar>kahi-a8t.) He 
can therefore have no right or title to defendants’ rniid wall on tlie 
north side. Moreover, defendants are in possession, and have had a 
clioppcr, or thatch, upon the disputed wall for some years past: tills 
is corroborated by testimony, and also by the rajah’s report. 

The deputy magistrate also, on local enquiry, found defendants in 
actual possession. Plaintiff has failed to establish any rigid to the 
disputed wall, and, in building tlie remaining wall of his house to 
the north side, must not interfere with defendants’ wall or chopper. 

The moonsiff’s decision, assigning the use of the wall to both 
parties, would naturally lead to interminable disputes; nor is it 
clear how he proposes that one wall should support two choppers, 
without the one interfering with the other. 

Oedered, 

That the plaintiff’s appeal be dismissed, and defendants’ separate 
appeal. No. 28, be decreed, and the claim of plaintiff be dismissed, 
with full costs in both courts, and tlie decision of the moonsiff of 
Chumparun be annulled. 


The 23kd April 1830. 

No. 24 of 1847. 

A Regular Appeal from a decision passed ly Moulvee Mahomed Rafq, 
late Principal Sadder Ameen of Saruu, dated I7th Mag 1817. 

Junwur Das and Shcoburt Das, (Plaintifis,) Appellants, 

versus 

Narain Dut and Bunwari Lai, (Defendants,) Respondents. 

Claim, for annulment of a deed of sale, dated 31&t August 1844, 
executed by Narain Dut in favor of Bunwari Lai, transferring the 
rights of a IcaseiOn advance, dated 14th June 1843, (2nd Assar 1248 
Fussily,) amounting to Company’s rupees 1,200, (obtained from 
Ramrooch Pandey,) dide case No. 23, preceding. 

This suit was, instituted on the 27th December 1843, before the 
principal sudder amcen, setting forth that the defendant, Narain 
Dut, (who was also a banker,) was heavily indebted to plaintiffs, and 
had become a bankrupt, and with a view of secreting his property, 
or disposing of illegally, had been induced by Bunwari Lai to sell 
to him this lease on advance, thereby defrauding tlie plaintiffs, his 
creditors. Plaintiffs state that, hearing of this ana other transfers, 
tliey instituted a suit in court on the 3rd September 1844, against 
Narain Dut, for the sum of a draft amounting to Company’s rupees 



ZILLAH SARC7N. , . ^ ,3^ 

• 

1,545, and petitioned for the issue of an " attachment,’^ prohibiting 
tlic alienation of this 4 annas share in the village Potea# and other 
property, declaring the transfer to be fictitious, as it occurred within 
a month of becoming a bankrupt, and was contrary to the provi- 
sions of Regulation II. 1806. 

The baiter, Bunwari Lai, maintained that no attachment had 
taken place under Regulation II. 1806, prior to the sale, which 
was, therefore, legal, and could not be revoked, and that there was 
no law, as alleged by plaintiflP, prohibiting the registration* of 
several deeds, bearing several dates, or the same date. , 

The principal sudder amecn has dismissed this suit,, with costs on 
the pleas urged by the defendant Bunwari Lai. Narain Dut djd 
not defend the suit. ^ ^ 

Judgment. 

Plaintiffs do not state the precise date or exact period when Na- 
rain Dut became a bankrupt. Conveyances made by bankrupts, 
with a view of defrauding their creditors, are doubtless illegal, and 
when detected might upon an action for that purpose be set aside, 
as void; but the fraud must, in all cases, be proved eithox express- 
ly, or by consequence of certain acts done; it cannot be presumedyOV 
implied. 

This action is brought by a creditor ostensibly to cancel a sale, 
alleged to have been fraudulently made by a bankrupt; but the 
fraud is not proved, nor is the date of bankruptcy given. It is, 
however, clearly admitted by plaintiffs that the alienation, by sale, 
took place before any application on the part of the creditor was 
made for attachment. Under these circumstances the alienation is 
not barred by law. 

Ordeued, 

That this appeal be dismissed, with costs, and the decision of the 
lower court be affirmed. 
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The 3in> Apku. 1850. 

No. 154 of 1849. 

Appeai fiom the dectuon of Baboo Sharodaperskad Gho^e^ Moonsiff of 
Ajmereegunyey dated 30M Aprd 1849. 

Rajkisliwur Das, Appellant, 
versus 

Sheikh McOier Oollab, Respondent. 

Respondent sued to recover 29 rupees, the value of property 
plundered, and 50 rupees (with interest) extorted from him by ap- 
pellant, &c., for which offences appellant was punished by the magis- 
trate, whose order was upheld in appeal. 

Appellant stated, in answer, that there is old enmity between him 
on the one hand, and respondent and his brother, Husrutoollah, on 
the other ; that Husrutoollah instituted two complaints against him 
before the magistrate, who dismissed them both ; that he (appellant) 
is servant of the zemindar of talookas Nos. 1 and 4, wliose lana 
respondent and his brother w ant to get possession of, and are opposed 
by appellant, that he (appellant) took out execution of a decree 
against respondent and others; that respondent plundered his 
kutcherry on the 9th Kartick 1252, i. c. on the date on which respond- 
ent declares himself to have been plundered; mid that respondent’s 
complaint w'as preferred to the magistrate on the said grounds of 
enmity, and in ord^ to weaken appellant’s complaint of the plunder 
of his kutcherry, which did not receive a full investigation, he (ap- 
pellant) being fined : and he added that, after institution of this suit, 
respondent had offered to file a razeenamah, provided appellant 
would not oppose his getting possession of the lands of the aforesaid 
talookas, and would remit part of the said decree. 

The moonsifi* (Baboo Sharodapershad) set aside the results of the 
investigation of the ameen deputed by him, relying on the evidence 
of the witnesses and the opinions of the magistrate and sessions 
judge, and decreed the claim. 

Appellant now urges that the suit is founded^ solely on enmity ; 
that respondent’s statement is not proved by^the enquiry of the 
ameen ; that respondent’s three witnesses are inhabitants of different 

35 
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mouzahs from that in which the plunder is said to have occurred; that 
the convictieh in the criminal court is not conclusive proof that 50 
rupees were extorted, and 29 rupees’ worth of property plundered 
from respondent; that no inhabitant of Kummulpore, where the 
plunder is averred to have taken place, has been brought forward as 
a witness by respondent ; and that the evidence of such residents in 
that place as were examined by the ameen do not prove the 
claim, &c. 

Judgment. 

The question at issue is not whether respondent has been oppress- 
ed, but whether there is proof that he has been robbed of 29 rupees 
worth of property, and been compelled to pay 50 rupees in cash. 
After perusal of the evidence I am clearly of opinion that these 
asserted facts are not proved. 

It is therefore ordered. 

That the decree of the raoonsiff be reversed, and the suit dismiss- 
ed, with costs. 


The Sth April 1850. , 

No. 1 of 1850. 

Appeal from the deemon of Moonshee Nuseerooddeen Mahomed, 
Moonsiff" of Parkool, dated \%th November, 

Sheikh Kuleem and others. Appellants, 

1 versus 

Kaleo Churrun Das and others. Respondents. 

Respondents sued for 130 rupees, the value of a crop of 
linseed. destroyed by the cattle of appellants and others. 

Sheikh Kulleem and others resisted the claim, denying the trespass, 
and declaring the extent of land, and the crop, and its price, 
exaggerated. ' 

l^e moonsiff (]\|oonshee Nuzeerooddeen Idahomed) held the 
trespass established, and decreed the claim in part. 

Appellants now yrge that their defence is established, &c. &c. 

^ Judgment. 

The persons against whom the moonsifTs decree has been passed 
have been made jointly and severally liable for the whole amount 
decreed ; but to justify such an order there must be proof of conspi- 
racy to destroy the crop, and, no such proof existing, I cannot hold 
each individual liable for the whole amount of injury. Neither can 
I award specific sums as damages, for the evidence does not show 
the number of cat^ owned by each of the persons sued : indeed, 
that all these persons were owners of the cattle is not satisfactorily 
established. Under these circumstances. 
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It is ordered, 

That the decree of the moonsiff be reversed, and tlio suit dismissed, 
with costs. 


The 8th April 1850. 

No. 66 of 1850. 

Appeal from the decision of Baboo Ckunder Kishwnr Rai, Moonsiff of 
Ilingajeeaht dated \^th February 1850. 

Shuroolali Hujam, Appellant, 
versus 

Jyegobind Deb, Respondent. 

Respondent sued for 32 rupees, the value of a buffalo shot 
by appellant, who admitted having killed the animal, and promised 
to pay for it. 

Appellant resisted the claim, den 3 ring having shot the animal and 
having agreed to pay for it, and asserting that respondent, his 
zemindaree mohurrir, had required liim and others to pay 5 rupees 
each to make up for the loss of his buffalo, which had died in the 
jungle, and received the amount of his demand from other persons: 
and he pleaded alibis both on the day on which he is said to have 
shot the animal, and on that on which he is said to have promised to 
pay for it. 

The moonsiff (Baboo Chunder Kishwur Rai) distrusted appellant’s 
witnesses on account of discrepancies, and their asserted recollection 
of dates deemed by the moonsiff incredible, and, holding respondent’s 
statement proved, he decreed accordingly. 

Api^eliant now pleads that his a/iit is established; that his remain* 
ing witnesses should have been examined; and that a local investiga- 
tion should have been made, &c. &c. 

Judgment. 

Appellant is sued, and live others also as colluding with him. In 
what consists their collusion appears neither from the plaint nor tlu^ 
evidence, and their being sued without any explanation of the 
asserted collusion raises suspicion that appellant’s statement of their 
liaving paid 5 rupees each to make up for the loss of appellant’s 
buffalo is true. No enmity on the part of appellant is asserted, 
and yet the buffalo is said by the witnesses to have been shot 
while in a hut of 120 of its fellows, when it could not have been 
mistaken for a wild animal. On the whole, then, this claim is 
suspicious, and requires thorough sifting by a local investigation. 

It is therefore ordered. 

That the decree of the moonsiff be reversed, and the suit remand- 
ed for the investigation indicated above. Tfie price of stamp on 
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the petition of appeal will be refunded, and the moonsiff will pass 
orders in regard to the remaining costs of appeal. 


The 8th Apeil 1850. 

No. 67 of 1850. 

Appeal from the Aeeuion of Baboo Chunder KUhwur Rai, Moonriff of 
Ringajeeak, dated 2oth Febuary 1850. 

Goar Churrun Deb, Appellant, 

rer«i« 

Shama Dasee and others. Respondents. 

Afpellaht sued for the balance of interest due under a bond, 
some of the principal of which, with part of the interest which had 
become due, had been paid. " ' 

The moonsiff (Baboo Chunder Kishwur Rai) held the claim bar- 
red by the Circular Order of the Sudder Dewanny Adawlut, dated 
1 1th .Tannary 1839. 

.Judgment. 

The suit is not barred by the Circular, which the moonsiff has 
quoted and misunderstood. 

It is theuepobe obdebed. 

That the decree of the moonsiff be reversed, and the suit remand- 
ed for decision on its merits. The price of the stamp on the peti- 
tion of appeal will be refunded, and the moonsiff will pass proper 
orders in regard to the remaining costs of appeal. 


The Qth Apbil 1850. 

No. 2 of 1850. 

Appeal from the decision of Baboo Hergouree Bose, Moonsiff of Russool- 
gunge, dated \7th December 

Neelchand Shah, Appellant, 
rersHS 

Doohtb Ram S]iah and Soobiil Ram Shah, Respondents. 

Appellant sued for 100 rupees, lent to respondents on the 19th 
Bhadoon 1254 B. S., noticing that his former suit on this account 
was thrown out by nonsuit, because the date of loan was erroneously 
stated to be the 30th of Assin, according to his jumma-khurch book. 

Respondents filed an answer, denying the loan, and pleading that, 
had a loan been made on the 19th Bhadoon (3rd September), it 
would not have been entered in the account book as advancea on 
the 30th Assin (15th October) ; that Doolub Ram was absent from 
Chattuk, the asserted place of the loan, on the 19th of Bhadoon, 
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having started in company with appellant, in search of a bride for 
Doolub Ram, on the 18th idem, and thUt the parties were on bad 
terms. 

The moonsid' (Baboo Hergouree Bose) distrusted the evidence of 
the three witnesses adduced by appellant, because they were appel- 
lant’s servants, and their testimony •was conflicting : and, noticing 
that, in the former suit, both respondents were averred to have 
taken the money, while in this Soobul Ram alone is said to have 
taken it, and holding the asserted alibi established, he dismissed the 
suit. 

Appellant now urges that his claim is supported by the evidence 
of 27 witnesses ; that his former plaint and the present agree quoad' 
the manner in which the money was borrowed, &c. &c. 

, Judgment. 

The money appears to have been lent by appellant to respondents, 
two humtaum brothers, his relatives, on the 19th Bhadoon, and it is 
carried forward in the day-book till the 30th of Assin, when it was 
entered in appellant’s khata-bhye. This mode of keeping accounts 
may be irregular, but I see nothing fraudulent in it : on the con- 
trary, I am fully convinced by the evidence of the truth of the 
claim. 

It is therefore ordered. 

That the decree of the moonsifT be reversed, and the claim decreed, 
with costs. 


The 9th April 1850. 

No. 57 of 1850. 

Appeal from the decition of Baboo Chunder Kiehwur Bai, Moone^ of 
Hingajeeah, ddtted 23rd January 1850. 

Ramshunker Das, Appellant, 
versus • 

Radhubram and others. Respondents. 

Respondents sued for rupees 103, the value of property attach- 
ed and sold under Regulation V. 1812, with an equal sum as 
penalty. 

Appellant disavowed connection with the affair, and imputed 
enmity. ■'• 

The moonsiff (Baboo Chunder Eishwur Rai) decreed against 
this appellant, because he was proved to haye offered to pay 30 
rupees in settlement of the claim. ^ 

Appellant urges that, from the ansyer of Kaleekamrshad, one 
of the persons sued, it is clear that he himself realized the rent, ^nd 
that appellant had nothing to do with it; that he is not named in 
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the summary suit under Regulation V. 1812; that other persons 
similarly circumstanced hafo been relieved from liability by the 
moonsin ; and that he never offered money in settlement, &c. 

Judgment. 

It is clearly proved that appellant took part in causing the sale of 
respondents’ prbperty, and that he participated in tlie proceeds. 
Under these circumstances I see.no grounds for interference with 
tlic moonsiff’s decree in regard to this appellant. 

It 18 THEREFORE ORDERED, . 

That this appeal Be dismissed, with costs. 


. The 9th April 1850. 

No. 68 of 1860. 

Appeal from the decision of Moulvee Waris Alee, Moonsif of Nuhhee- 
gutige, dated 2Zrd January 1850 . 

Rajkishun Das and Sheikh Ubbaye, Appellants,' 
versus 

Sheikh Umjud Oollah, Respondent. 

Respondent sued for rupee 1, annas 8, lent, on^the 27 th Bhadoon 
1255, to Kishun Ram, 8 annas for himself, and 1 rupee for Sheikh 
Ubbaye, who agreed to pay. 

The moonsiff (Moulvee Waris Alee) decreed the claim on exparte 
evidence adduced by respondent 

In appeal, it is urged that Rajkishun has been fraudulently sued, 
from motives of enmityj,i under the name of Kishun Ram, with 
omission to mention the'present place of his residence, the kusbah 
of Sylhet, and witli omission of the prescribed notices to both 
appellants. 

' , Judgment. 

Rajkishun has attended in person, and admitted that he is called 
Kishun Ram : issue of the prescribed process is attested, as ordered 
by the law : and I see no ground for interference in this petty case. 

I'D IS THEREFORE ORDERED, 

That the appeal be dismissed, and the decree of the moonsiff 
affirmed, with costs. ' 
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Tub 12th Afbil 1850. 

No. 197 of 1849. ‘ 

Appeal from the decision of Baboo Sharodapershad Ghose, Moonsiff of 
Ajmereegunge, dated I3M November 1849. 

Oodey Chand Shah and Mahomed Takoob, Appellants, 
versus 

Rajchunder Snrmah, Respondent. 

Respondent’s plaint 'sets forth one*third of talooka Snrbanund, 
No. 4, was the property of Buddun Rai, the husband of Beeroza ' 
Debia, while^ two-thirds belonged to Kaleekapersbad ; that Beeroza 
Dcbia gave h^ share, i. e. 5 puns, 6 gundahs, 2 cowries, 2 krants 
to respondent ; that Oochub Rai and omers, decreeholders, attached 
the property given to respondent as belon^g to Kaleekapersbad, 
^but that respondent obtained a decree for it; that the two-thirds, 
which werfttne property of Kaleekapersbad were bought at. auc- 
tion, at a Sme in execution of a decree, by Raikishun Surmah, who 
sold a 2 puns', 13 gundalis, 1 cowrie, 1 krant share to respondent, 
who thus became, through gift and sale, proprietor to the extent of 
8 puns; that Oochub Rai attached the said' 8 puns, as the pro- 
perty of Kaleekapersbad, when respondent claimed it, and his claim 
was allowed by the sudder ameen to the extent covered by the gift, 
and disallowed in respect to the property purchased, which was re- 
sold and purchased by Mahomed Yakoob ; and it is to set aside the 
sale in reversal of the decision of the sudder ameen, tiiat the pre- 
sent suit is brought. 

Oodey Chand Shah filed an answer, the gist of which is that 
Kaleekapersbad is de facto the purchaser and owner of the property, 
in the name of respondent his nephew, as the witnesses to the 
kuballa had sworn. 

Mahomed Yakoob also filed an answer of similar impprt ' . 

Respondent filed a reply, urging that the ifitnesses to the kuballa 
had merely guessed the purchase to be benamee. 

The moonsiff (Baboo Sharodapershad) distrusted the evidence 
adduced by appellants, held those brought forward by respondent 
to have proved the purchase bond fide, and decreed the claim. 

Appellants now urge that tfie benamee purchase of Kaleekaper- 
shad in the name of respondent bis nephew, is proved by the evi- 
dence of die subscribing witnesses to the kuballa, iCnd other res- 
pectable persons, to whose testimony the moonsiff has preferred 
that of some low fellows under Kaleekapershad’s influence : and they 
add that the moonsiff ordered a local investigation of the matter to 
be made, but that respondent, apprehSisive of the circumstances of 
the case becoming more clear from such a proceeding, did not 
lodge money for an ameen, &c. 
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Judgment. 

It appears tu me cleai'ly proved by the evidence of witnesses, 
some of whom are witnesses named by respondent, and are sub- 
scribing witnesses to respondent’s deed of purchase, that the land in 
suit was purchased by Kaleekapershad in the name of respondent, 
his nepbew, in order to evade the claims of mahajuns. Under 
such circumstances, , 

It is ordeued. 

That the decree^ of tlie moonsiff be reversed, and the suit dis- 
missed, with costs. 


The 12th April 1850. 

Na 31 of 1850. 

Appeal from the deeieion of Baboo Ckunder Kiehwur Jtai, Momeiff of 

’ ‘ Kingajeeedi, dated'l^thDeeemb'irX^A^. 

Mahomed Kamil and others. Appellants, 
verms 

Massamut Faraye Beebee and others. Respondents. 

. Respondent sued for 35 rupees, the value (includuig penalty) 
of cattle attached and sold under Regulation V. 1812, under pre- 
tence of their being tenants of enam land, held under pottah No. 4 
pf the collector, notwithstanding that respondents occupy their own 
land alone. 

Mahomed Kamil s^d Gungapershad answered, pleading that 
respondents and' others cultivated 2 krants, 2 cowries, 1 pun of their 
land under ,a kubooleut, paid rent for 1253 and 1254, and withheld 
it for 11^55-, wherefore they realized it by attachment and sale; and 
that two of the re^ondents are minors. . 

Respondents, in their reply, averred the majority of the asserted 
minor?. 

The ‘moonsiff (Baboo Chunder Kishwur,) having waited in vain 
for proof of the derence, from the 20th of July^» and finding 
respondents’ sta^ment proved, decreed the claim against the persons 
sued as principjds. * 

Appellants now' Urge that Mahomed Kamil was in attendance 
at the criminal court, and the other two persons were ill, and 
therefore could not defend the suit, the merits of which would have 
been disclosed by production of their pottah and the kubooleut 
executed by respondent, &c. &c. 

. Judgment. 

Three persons have appealed : one filed no answer, though he 
appointed vakeel before the Moonsiff; and anothei^appellant, who 
with the third person sned^ filed an answer, say they were ill, while 
Mahomed Kamil pleads that he was in attendance in the criminal 
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court. But adverting to the length of time during which the moon- 
siff waited in vain for proof from appellants, and the consequently 
insufficient ground they give for not defending the suit, no inter- 
ference appears to me necessary. 

It is therefoue orderee. 

That the appeal be dismissed, and the decree of the moonsiif 
affirmed, with costs. 


The 12th April 1850. 

No. 56 of 1850. 

Appeal from the decision of Moonshee Mahomed Moaemn, Moousiff of 
■ Latoo, dated the 15tA January 1850. 

Joogulram Das, Appellant, 
versus 

Seeraye Pal and others. Respondents. 

Appellant sued undeP a bond for rupees 18, borrowed oq the 
19th of Sawuii 1248, when the respondents were arrested by Nund- 
kishwur Dut, a decroeholder under Regulation Vll. 1799. 

Seeraye Pal, Rajaram Pal, and Moheshram Pal, pleaded, in an- 
swer, that they were confined for seven days byNuqdkishwur, who 
compelled them to pay four rupees in cash and to execute the bond 
in suit in the name of appellant — circumstances which they laid be- 
fore the deputy collector, who, holding their stateqient true, struck- 
Nundkishwur’s case off his file, and sent the peeadas to the niagistrate’s, 
court, where they were punished, &c. &c. 

Appellant replied, declaring himself to have advanced 18 rupees 
in cash, and that he had nothing to^ do with the case to which 
respondents have alluded, &c. &c. 

The moonsiff (Moonshee Mahomed Moazum) distrusted the evi- 
dence of the two surviving witnesses to the bond, and dismissed 
the suit • 

Appellant now urges that his claim is made out, and that 
respondents’ statement was rejected by the deputy collector, &c. 

Judgment. • 

Execution of the bond is admitted, and two witnesses have sworn 
to its voluntary execution. There is no evidence showing compul- 
sion, nor are there circumstances which, without such evidence, 
warrant dismissal of the claim. I am of opinion that the suit should 
be remanded, that respondents may have an opportunity of substan- 
tiating the allegations in their answer. 

.It is therefore ordered. 

That the decree of the mooqsiff be reversed, and the suit remanded 
for the enquiry indicated above. 


36 
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The price of the stamp on the petition of appeal will be refunded, 
and the moonsifip will pass orders in r^ard to the remaining costs 
of appeal. 


The 12th April 1850. 

No. n of 1850. 

Appeal from the dectiion of Moomkee Nuzeeroodeen Mahomed, Moornff 
of Parkool, dated February 1850. 

Mrs. Martin, Appellant, 

, versus 

Gopal Kishun, Respondent. 

KESPOHDElirT sued for principal and interest under a bond for 
rnpees 150, stating that he first advanced 100 rupees and afterwards 
50 rupees more on the date of the bond, the 24t}i Fhalgoon 1255. 

Appellant denied execution of the bond, and pleaded that, when 
she went to Calcutta, in 1254 B. S., she left 705 rupees, 7 annas, 
besides bonds, &c., under charge of respondent, who remitted 100 
rupees to her in Calcutta, and otherwise expended 221 rupees, in 
all 321 rupees, having in hand 384 rupees, 7 annas, which be pro- 
mised to pay, but instead of doing so, has, in addition to the present 
suit, instituted anotlier. No. 26, for 204 rnpees, 6 annas, 6 pies ; that 
it is not likely that respondent would have lent her more money 
while the other su^ was undecided, or that she would have borrow- 
ed from one wholSwedher money, and executed a bond in his favor; 
that 50 rupeer were paid to Nooroollah on her account; and that 
she executed no deed saving a receipt for 37 1 rupees, composed of 
the items above acknowledged ; and tliat it was possible it had been 
fraudulently altered. 

Respondent, in reply, stated that he was appellant’s manager; 
that 204 rupees, 6 annas, 6 pics was due to him on account of ex- 
penses less by 107 rupees, 11 annas, 4 pies, due to appellant; that 
afterwards on a settlement of accounts 100 rupees were found, and 
acknowledged by appellant in a certificate writien in' English and 
dated 1st Mailbh 1849 (19th Fhalgoon,) to be due to him ; that the 
additional .50 rupees were advanced in order to obtain the security 
shown in tlie bond, and the bond executed as above stated, and the 
other suit settled' by razeenamah ; and that he has had no receipt 
for 371 rupees from appellant 

The moonsifl* (Moonshee Nuzeeroodeen Mahomed) observed 
that appellant had been required to furnish proof of her defence on 
the 25th of May, but had suftered eight months and a half to elapse 
without doing so, and holding the claim fully establishhed by three 
subsmbing witnessed to the bond, decreed accordingly. 
jlAppellant now repeal her former pleas, and adds that respon- 
(^tis witnesses are under his influence^ and their evidence discre* 
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pant ; that respondent, who was her husband’s pupil, and can write 
her name, ‘mar hare altered the receipt given by her; and 
that illness ana poverty on her part, and neglect on the part of 
her vakeel, wore the causes of proof of her defence not having 
been furnished. 

Judgment. 

The claim is fully supported by evidence, and does not appear 
to me in any way fraudulent : on the other hand appellant, though 
she has had more than ample time, has failed to produce evidence 
in support of her defence. Holding then that the claim is proved : 

It is oudebed, 

That the appeal bo dismissed, and the decree of the moonsiff 
affirmed ; respondent, who has attended without being summoned, 
paying his own costs in appeal. 


The 13th Apbil 1840. 

No. 69 of 1850. 

Appeal from tke decition of Baboo Sharodaperehad, Moonmff of djmeree- 
gunge, dated l9tA February 1850. 

Gourchand Das and Bajkishwur Das, Appellants, 
versus 

Brijkishwur Shah, Respondent. 

Ri^pondent sued to recover 19 rupees, 8 annas, the price of 
two bullocks, attached and sold under Regulation V. 1812, under 
the false pretence of his being defaulting tenant in talooka No. 4, 
of Buniachoung. 

Bajkishwur Das and Gourchand Das pleaded, in answer, that 
forty persons, cognizant of the facts of the case, have been sued and 
colluding with the principals sued; that the land is, as per bounda- 
ries quoted, in talooka No. 4, and was formeriy in the tenancy of 
llukea Nakarcheennd Sheikh Mega, who relinquished it in 1252 ; 
that respondent tenanted it in 1253, and, not payiflg the rent, his 
cattle were sold at the appraised value of 4 rupees 9 annas, of 
which only 3 rupees 7 annas was the sum given to defendants, and 
that the land is now in defendants’ own cultivation. 

Respondent, in his reply, asserted the above named tenants to 
have been his, and tliat the land is now in his own cultivation, &c. 

The moonsiff (Baboo Sharodapersbad) held the claim establish- 
ed against appellants, and decreed against them. 

Appellants re-urge their old pleas, and endeavour to throw 
discredit on respondent’s witnesses, and object to the proceedings 
of the ameen, according to whose enquiry the moonsiff has decree, 
as partial, &c. 
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Judgment. 

Before the case was decided by the moonsiff, respondent filed a 

f )etition, praying that the persons sued as colluding might be released , 
K)m liability, but, irrespectively of this, I should not have ordered 
a nonsuit, because the answer of appellants does not form a good 
defence. It is no where asserted by appellants that respondent, who 
is declared to be tenant only for the commencement of the year for 
which the rent was taken, ever agreed to pay the rent exacted, and, 
under such circumstances, when no rent was fixed, appellants had 
no right to attack him summarily under Regulation Y. 1812, and 
sell oif his cattle ; and the value of the cattle, as stated in the plaint 
being proved, I see no cause for interference. 

It is thebefobe obdebed. 

That the • appeal be dismissed, and the decree of the moonsiff 
affirmed, with costs. 


The 20th Apbil 1850. 

No. 55 of 1850. 

Appeal from the decision of Baboo Sharodapershad Ghose, Moonsiff of 
Ajmereegunge, dated 

Siridhur Surmah, Appellant, 
versus 

Kashee Gope and others, Respondents. 

Appellant sued for enforcement of his right to act as appointed 
priest in the house of Durpudee Dasee, and to recover 6 rupees, 
15 annas, 2 pie, paid to Rammohnn Surmah, for officiating as priest 
at the obsequies of the mother of Durpudee Dasee. 

Rammohun Surmah pleaded, in answer, that he acted under per- 
mission of Ramchunder Bhutacharge, who ought to have been sued ; 
and that he received^ 3 rupees 4 annas only for his work. 

Kashee Gope filed an answer, denying the truth of appellants’ 
statement, and •^suppor ting the defence of Rammohun. A reply was 
filed, in which it is §.sserted that Kashee Gope also appointed ap- 
pellant his priest 

Ramchnnder''Bhutacharge filed a petition in support of Ram- 
mohun. 

The moonsiff (Baboo Sharodapershad Ghose) dismissed the suit, 
principally because women are incompetent to appoint priests, and 
because Durpudee’s father’s priest was not necessarily her’s, while her 
husband’s was. 

Appellant now urges that the moonsiff has misunderstood the 
Claim to rest on inheritance; that it is established; and that a 
bewasta should have been taken. 
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Judgment. 

The issue in this case depends on whetlier appellant was appointed 
priest in the house of Durpudee Dasee and her husband; but neither 
the examination of the witnesses, nor the moonsiiirs examination of 
their testimony has been directed to the elucidation of this question 
with relation to specific facts ; and under these circumstances the 
suit must be remanded for farther investigation 

It is TnEEEFOBE ORDERED, 

That the decree of the moonsiff be reversed, and the suit remand- 
ed for the purpose above indicated. The price of the stamp on the 
petition of appeal will be refunded, and the moonsiif will pass proper 
orders regarding the remaining costs of appeal. 

The 20th April 1850. 

No. 73 of 1850. 

Appeal from the deemon of Moonshee Mahomed Moasum, Moonsiff of 

LatoOf dated \Ath March 1850. 

Mahomed Uzeem, Appellant, 
versus 

Mahomed Tuckee, Respondent. 

Respondent sued for 60 rupees, damages in consequence of hav- 
ing been abused by appellant, whom he had caused to be arrested in 
execution of a decree. 

Appellant denied the abuse, and asserted that respondent claimed 
damages to which his circumstances were disproportionate. 

The moonsiff (Moonshee Mahomed Moazum) held the abuse 
proved, and decreed 20 rupees damages. 

Appellant now urges that respondent’s witnesses are under his in- 
fluence, and live at a distance ; that the nephew of the owner of the 
bazar, where the qbuse is said to have been given, was present, and 
should have been examined, and that a local enquiry should have 
been instituted. 

Judgment. 

The evidence to the abuse is wholly unrebutted. Appellant should 
have adduced the nephew of the owner of the bazar, ii his testimony 
was necessary ; and I see no necessity under the circumstances for a 
local enquiry, but hold the abuse proved and the damages proper. 

It is therefore ordered, 

That the appeal be dismissed, and the decree of the moonsiff affirm- 
ed, with cos|^ 
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The 23bd Apbil 1850. 

No. 76 of 1850. 

Appeal from the deeieion of Moonahee Mahomed Moazum, Moona\f of/ 
Latoo, dated 2Zrd March 1850. 

Rajkishnn Das, Appellant, 
versus 

Puttee Dasee and othcxs, Respondents. 

Appellant did not defend this suit under a bond before the 
moonsiif, says he had been in attendance before tlie boundary com- 
missioners, and. subsequently sent a vakalutnamah and the rough 
draft of an answer, which were not filed ; but the proclamation for 
appellant’s appearance was published on the 10th January, while the 
suit was not disposed of before the 23rd March, and the inoonsifi 
has certified that the commissioners had passed his court long after 
the time of the proclamation and returned fifteen or twenty days 
before thb date of his decree. Under these circumstances appellant’s 
plea in appeal is evasive and inadmissible. 

It is therepoee ordered, 

That the appeal be dismissed, and the decree of the moonsifp affirm- 
ed, with costs. 


The 27th April 1850. 

No. 167 of 1849. 

Appeal from the decision of Baboo Sharodapershad, Moonsif of Ajmeree- 
gunge, dated 10^4 August 1849. 

Mahomed Mahtah, Appellant, 
versus 

Sumbhoo Chunder Dutt, and others. Respondents. 

Respondents sued, for the fourth time, to regain ]>ossession of 
some land, alleging dispossession on the 1st of Bysack 1235, (11th 
April 1828,) and obtained a decree from tlie moonsiffi 
Appellant plpaded, as he still does, that the suit is barred by lapse 
of time : and, finding, with reference to the dates quoted in the mar- 
gin, that the 3rd suit on the same 
cause of action was not within 
time, according to the Construc- 
tion recently placed on the law 
of limitation, it is my duty to 
reject the claim as inadmissible 

under the said law. 

It is therefore ordered, 

"Tliat the decree of the moonsiff be reversed, and the suit dismissed, 
with costs. 


DatQ of cause of action, llth April 1828. 
1st suit preferred, 19th ^ril 1833, 
riaintifi nonsuited, 5th June 1835. 

2nd suit preferred, 28th July 1835. 
Struck off on default, 29th November 1837. 
3rd suit preferred, 30th April 1847. 
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The 29th Apbil 1850. 

No. 194 of 1849. 

Appeal from a decuion of Baboo Hergouree Bose, Moonsiff of Buetool- 
gunge, dated 9th November 1849. 

Sheikh Zukee and others^ Appellants, 
venue 

.Tugumath Surmah and others, Respondents. 

This suit was remanded for further enquiry on the 24th Febru- 
ary 1849. It is for 4 rupees, 4 annas, illegally extorted as rent, 
with twice the amount as penalty, and it has been dismissed by the 
moonsiff; but, on examination of the evidence, I do not find it 
proved that appellant either executed a kubooleut for the rent 
exacted or paid it in the previous year. Under these circum- 
stances, appellants appew to me to have a right to a decree for 4 
impces 4 annas, with an equal sum as penalty, against Jugnmath 
Surmah, Sudanund Surmah, and Ramnath Surmah, participators 
in the illegal and forcible exaction. 

It is thekbfobe obdeeed, 

That the decree of the moonsiff be reversed, and the sum of 
rupees 8-8 be decreed against Jugurnath Surma, Suddanund Sur- 
mah, and Ramnath Surmah, with costs, and interest from the date 
of the moonsifi’s decree. 


The 29Tn Apbil 1850. 

No. 62 of 1850. 

Appeal from the decision of Baboo Sharodaperahad, Moonsiff of Ajmeree- 
gunge, dated 31«t January 1&5U. 

Sheikh Machoo alias Mahomud Masoom, Appellant, 
versus 

Khyr Oollah, Respondent 

_ Appellant sued to recover some money, Vhich he had paid in 
liquidation of the bond on wliich another suit, appealed under No. 
61, was founded. • 

Appellant’s claim has been dismissed by the moonsiff, as disposed 
of in that othir suit; but I am clearly of opinion that appeUant 
should have been nonsuited, the payment in liquidation being only 
subject to consideration as a plea in reduction of the amount of 
respondent’s claim. 

It is thebepobe obdebed. 

That the decree of the moonsiff be reversed, and appellant non- 
suited, with costs. 
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Present: JOHN FRENCH, Esq., Additional Judge. 

The 8th April 1850. 

No. 277. 

Regular Appeal from a decision passed by Moulvee Munneerooddeen 
Hossein, Moonsiff of Mhoway dated 27th March 1848 . 

Bunseraje Raec, (Defendant,) Appellant, 
versus 

Rasbceharee Singh and Asman Singh, Purchasers, and Lalljee 
Sin^i, Lessee, (Plaintifls,) Respondents. 

This is to recover the sum Company’s rupees 31-2-6, arrears of 
rent on cultivation of 5 beegahs 9 biswas, payable in cash, 5 bee- 
gahs in kind, saher on bamboos and fruit, situate in village Kala 
Behar, chuck Hafiz, chuckla Gorejole, purgunnah Beesarah, on 
account of 1254 Fuslee. 

Plaint sets forth : that in the abovementioned village Rasbeeharee 
Singh is 6 annas, and Asman Singh is 4 annas proprietor ; the 
6 annas belonging to Neemchund, he leased to Lalljee. The defen- 
dant being a cultivator of the village, not paying his rent for 1254 
Fuslee, they sue him agfreeably to the putwarree’s accounts. 

The defendant, in his answer, alleged: that within the 16 annas 
of the abovementioned village, 1 1 annas 1 pie is the property of 
Shah Mobaruk Hossein and others, and 4 annas 3 pie only is the 
share of the plaintiffs ; that a pottah, or lease^ in the name of his 
father, Omra Raee, was granted by Meerchund Dulloo Singh, and 
Asman, under date 19th of Aughun 1227 Fuslee^ for 5 beegahs 
9 biswas on the annual rent of 21 rupees 8 annas, agreeably to 
which the rates of rent has been paid to the respective proprietors, 
their* receipts are forthcoming. With respect to the cultivation 
in kind, the aumlah of the plaintiff estimated the rice at 2^ seers, 
and the share of the plaintiffs was made over to their aumlah ; there 
are witnesses to prove the delivery. The bamboos are the growth 
on the pottah land for cash rent, and there are no mhowah trees in 
bis possession. 

Sheikh Mobaruk Hossein filed a third party petition, urging : the 
share of the plaintiffs in the village is 16 dams only, 12 annas is his 
own share, and the remainder appertains to Shah Waheeddeetu The 
plaintiffs have unjustly sued. 


37 
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The inoonsifF decreed for the plaintiffs, on the grounds : under the 
objections stated in the decision of case No. 388, it was proved tlie 
plaintiffs were in possession of the whole 16 annas of the village^ 
and that the third party were not in possession. The evidence of wit- 
nesses has proved the arrears of rent are due from the defendant to 
the plaintiffs. The receipts filed by the defendants are all denied 
by the putwarree. 

l^rom tliis decision the defendant appealed, urging: this is a dis- 
pute for proprietary right, which was not necessary for the moonsiff 
to have investigated into. The* putwarree is a servant of the plain- 
tiffs ; on his denial of the receipts the moonsifi* should have compar- 
ed. the handwriting and signature with other documents to ascer- 
tain whether they corresponded with the receipts ; four witnesses on 
his part were adduced, and of their evidence there is no notice taken 
in the decision. 

Court. 

From^ the decision of the moonsiff it would seem another decision 
passed in case No. 388, was taken as precedent for the decision of 
this: that decision not being filed, it is not possible to ascertain that 
fact. The appeal plaint alleges four witnesses had been adduced on 
the part of the defendant, and their evidence taken. On perusal of 
the papers of the case, no evidence of witnesses on the part of tho 
defendant appears to have been taken. A list of witnesses appears to 
have been filed and four witnesses adduced, and owing to the indis- 
position of tw’o of them the witnesses were put in charge of tho 
defendant. ^ Why tlie evidence of the witnesses was not taken, nor 
reason assigned in the decision for the omission thereof, shows tho 
investigation to be incomplete : therefore, ordered, the case to be re- 
turned for re-investigation on the points above indicated. 

Amount of stamp of appeal plaint be returned to the appellant. 


The 15th April 1850. 

Na 217. 

Regular Appeal from a decision passed hy Kasee Mohummud AUum^ 
Moonsiff of CoeleSi dated 15M February 1848. 

Baboo Lallee Singh, (Plaintiff,) Appellant, 
oerms 

Baboo Shuree Kishen Singh, Vendor, Bhyjoo Fanrai, Rambuksh 
Panrai, and Sheehoobuksh Panrai, Purchasers, (Defendants,) 
Respondents. 

The action is laid at Company’s rupees 78-8, being three times the 
amount of the annual revenue of the property under dispute. The 
pmi is instituted for the right of pre-emption to one anna within 4 annas 
of tlie wliole 16 annas of village Hurlakee, purgunnah Bhola, and 
for the mutation of the plaintims name of the said one anna in the 
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records of the collectorate under both heads of milkyet and revenue 
property. 

The plaint sets forth: the abovementioned village was acquired by 
Heemut Singh Deehoo, the ancestor of the plaintiff, and the vendor; 
according to their genealogical table, 8 annas, or half, devolves to the 
plaintiff and other sharers, 4 annas to the vendor, and the remaining 
4 annas to Rajah Bheer Singh Deehoo, brother of the vendor, and 
held by all as joint property. The vendor, without giving intimation 
to the plaintiff, sold one anna portion of his 4 annas share to the 
defendants, Bhyjee Panrai, Rambuksh Panrai, and Sheehoobuksh 
Panrai, wlio are strangers, on the 15th of Kartick 1250 Fuslee, for ' 
tlie sum of rupees 754 under conditional bill of sale. After the ex- 
piration of the proclamation issued under Regulation XVII. 
1806, and order of the court under date 31st of July 1847, to sue 
regularly for the foreclosure, he was informed on the 14th of Sawun 
1254 luslee of the sale ; immediately thereon he performed the 
tullub mousebut and^eshhad, and took the amount purchase, tender- 
ed it to the purchasers and vendor, and claimed the right of pre- 
emption from them; they declined the tender, &c. He therefore sues. 

The purchasers, in their answer, allege : after completion of the 
matter under Regulation XVII. 1806, the bill of sale was re- 
linquished, and the purchase money refunded, the vendor, in con- 
junction with Rajah Bheer Singh Deehoo, granted a receipt for the 
money, whereby they had no longer any connection with the matter. 
A detailed explanation of the matters is specified in answer of plaint of 
Ram Shoomrun Singh and others, who sued for the pre-emption of 
the same one anna portion under case No. 198, which will suffice for 
this case. 

The vendor filed a similar answer to the above. 

Ram Shoomrun Misser, and six others filed a third party petition, 
urging: that Bhyroo Lall Sin^h Deehoo, and six others, proprietors 
of the 8 annas portion of the village sold to them, 4 annas of that por- 
tion, for the sum of Company’s rupees 7,995 on the 30th of Sawun 

1253 Fuslee, of which they are in possession. On the 13th of Sawun 

1254 Fuslee, they heard of the passing of the order under Regulation 
XVII. 1806, to sue for the foreclosure of this one anna portion in this 
case, and also of the sale of one anna portion b^ Rajah Bheer Singh 
Deehoo, whereon they instituted a suit claiming the right of pre- 
emption in both cases. After institution of these suits, the vendors 
and purchasers colluded together, stating the bills of sale had been 
returned, and receipts for the money refimded had been Ranted, 
which was a mere deceitful compact of the parties. 

The moonsiff decreed ^ an anna to the plaintiff of diis suit and ^ an 
anna to the plaintiffs in case No. 198, on the grounds that the 
plaintiffs of both cases had established their claim; that the plaintiff 
of this case to pay into court half the purchase money, thsA is, rupees 
377, with interest, within one month, when he will be let in posses- 
sion of the portion awarded. 
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From this decision the plaintiff appealed, urging : the plaintiffs in 
the other case are only recent purcWers in the village, whereas he 
is a relation of the vendors and hereditary sharer in the village, 
thereby has a claim of right to the entire quantity of pre-emption sued 
ibr, and the decree of the moonsiff, awarding half and half to the 
different plaintiffs, is not just 

CotTBT. 

This suit is a claim of right of pre-emption to one anna portion 
within 4 annas share of the village. There being another distinct 
suit claiming tlie right of pre-emption to the said one anna portion, 
the moonsiff decreed half and half to the plaintiffs of each suit 
The appeal from this decision urges, the plaintiffs’ relationship to 
the vendor and descendant of the original proprietors of the village, 
his claim should be taken in preference to that of the plaintiffs of 
the other case, who are sharers by purchase, and that recently. 
From the papers of the case it appears the plaintiffs in the other case 
for some property, have been proprietors of 4 annas share in the 
village for more than a year, have thereby attained an equal right 
with the appellant, who has not shown his exact portion in the 
village to sue for pre-emption and to exj)ect a decision in their 
favol*. Hence there appearing no just cause to interfere with the 
decision of the moonsiff', it is hereby affirmed, and tbe appeal 
dismissed. 


The 16th Apbil 1850. 

No. 282. 

Regular Appeal from a decision passed by Kazee Mohummud Allum, 
Moonsiff of Coelee, dated 15th March 1846 . 

Bhuwanee Tuthooah, (Defendant,) Appellant, 

, versus 

Foodo Dass, Goonanund Dass, and Basdeib .Dass, (Plaintiffs,) 
' Respondents. 

This suit is to rtcover the sum of Company’s rupees 26-13-6, 
being principal Imd interest of arrears of cash rent for 1247 F., on 
12 beegahs 11 biswas of land, situate in village Baskee Beeharee, 
pc^nnah Jureil. 

The plaint sets forth that the plaintiffs’ father took a lease of 
8 annas share of the above mentioned village from Poosun Jha and 
others, for a period of ten years, from 1245 to 1254 Fuslee, at an 
aimt^ rent of rupees 1,325 ; and the defendants being cultivators 
within the vill^e, they in 1247 Fuslee cultivated 12 beegahs and 
11 biswas at different rates, to the aggregate amount of 25 rupees 
14 annas ; not having paid their rent on the 8 annas leased, they 
therefore sue for the same. 
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The defendants, Bhuwanee Tuthooah and tliree others, in their 
answer, deny the plaint in toto^ and allege, they did not effect any 
cultivation in the village in 1247 Fuslee. From 1260 Fuslee that 
Bhuwanee Tuthooah himself cultivated 15 biswas of land on kind 
rent, the other defendants have no concern therein. 

The mooonsilF decreed in favor of the plaintiffs, on the grounds : 
the evidence of the plaintiffs witnesses proved the cultivation to 
have been effected by Bhuwanee Tuthooah in 1247, that the other 
defendants reside with him as one family. The charge of 1 rupee, 
13 annas, 2 gundas, marriage fees, being contrary to the regula- 
tions, is to be deducted from the amount suit, and the remaining 
decreed. 

One of the defendants Bhuwanee Tuthooah appealed from the 
above decision, urging : the village is held as joint property by all 
the sharers, and he did not cultivate any land of the village ; if he 
had, the other sharers would have had knowledge thereof, and his 
name would have been inserted in the village accounts, hence it 
was necessary to have called for the putwarree of the village and 
his accounts, to ascertain whether he had been a cultivator in the 
year 1247 Fuslee. 

Court. 

The first point in all suits is to ascertain whether the plaintiff has 
a right to sue. In this case the plaintiffs are lessees of 8 annas share 
of the village, but have not filed the lease, nor has the moonsiflT call- 
ed for it, which should be done, in order to ascertain whether the 
lease be written on a proper stamp, and the authenticity to have 
been proved by evidence of witnesses ; and it is evident if one por- 
tion of the proprietors have a claim to rent, which is held in joint 
tenancy by all, the others have equally a claim to rent from the 
cultivator, thereby it was necessary to have called for the put- 
warree of the village with the accounts thereof, to ascertain there- 
from whether the appellant was or not a cultivator in the year 1247 
Fuslee — Whence the investigation of this case is iocomplete. Therefore, 
ordered, the decision of the moonsiff be reversed, and the case re- 
turned lor re-investigation on the points above indicated. 

The amount of stamp of appeal plaint be returned to the appellant. 
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The ISth April 1850. 

No. 283. 

Regular Appeal from a decision passed by Kazee Mohummud Allum, 
Moonsiff of Coelee^ dated \bth March 1848 . 

Soophul Raee^ (Defendant,) Appellant, 
versus 

Poodo Dass, Gomanund Dass> and Basdeib Dass, (Plaintiffs,) 

Respondents. 

This suit is for the recovery of Company’s rupees 9-7-4, being 
principal and interest of arrears of rent on the cultivation of 9 
beegahs and 9 reins of land, for the year 1254 Fuslee, situate in 
village Baskee Beeharee, pergunnah Jureil. 

This plaint is similar to that of case No. 282 just decided. The 
defendant in this case acknowledges the cultivation of 4 beegahs 14 
biswas on cash rent, at the annual rent of rupees 9-7-3, which has 
been paid. Receipts to 3 rupees 4 annas have been obtained, but 
for the remainder no receipt was given. He will prove the payment 
by witnesses. For the 15 biswas of bhaolee cultivation he paid 
rupees 1-4-3, but no receipt has been given to him, and there is no 
rent due to the plaintiffs. 

The %oonsiff decreed for plaintiffs, on the grounds : from the 
report of the ameen, who had been deputed to the spot to ascertain 
what quantity of cultivation had been effected by the defendants, 
it appears the defendant had cultivated 8 biswas 14 dlioors more 
than that specified in the plaint, and from the evidence of witnesses 
the claim of the plaintiffs is proved. The defendant has not adduced 
witnesses to prove the payments of rent for which he obtained no 
receipt, and more credit has been given by the plaintiff than the 
amount of the defendant’s filed receipts. 

The defendant appealed from the decision, alleging : the ameen 
had colluded with the plaintiffs, who showed other persons’ cultiva- 
tion more than his ; apd the ameen would not listen to hIS objection 
against it His witnesses were adduced, but the i^oonsift' would not 
take notice thereof! 

^ VoVUT. 

The plaintiffs in {Iiis case, as in case No. 282, sue as lessees, and 
have not filed their lease, nor did the moonsiff call for it ; hence the 
investigation is incomplete : therefore this case is returned for re- 
investigation on the same points as indicated in case No. 282, in 
respect to the lease and the evidence. 

The amount of stamps of appeal plaint to be returned to the 
appellant. 
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The ITth Apeil 1850. 

No. 279. 

Regular Appeal from a decision pasted hy Kazee Mohummud Allum, 
Moonsiff of Coelee, dated 18<A March 1848. 

Imreet Loll Missr, (Defendant,) Appellant, 
versus 

Muhabar Furshad, (Plaintiff,) Respondent. 

This suit is instituted to recover the sum of Company’s rupees 
103-6-9, being principal and interest, on arrears of rent due for 1253 
and 1254. 

The plaint sets forth that the plaintiff is the proprietor of 3 
annas 4 gundahs within the whole 16 annas of the village Bhilanee 
Moddun, pergunnah Mhula, the remaining 12 annas 16 gundalis 
thereof appertain to other sharers. The defendant took a lease of 
the plaintiff’s share for five years, from 1253 to 1257 Fuslee, on an 
advance of rupees 100 without interest, on the rent of rupees 
105-10-8 annually ; stipulating, from that rent to pay 60 rupees 
into the collectorate, being the revenue of that share payable to the 
Government, and rupees 45-10-8 to the plaintiff annually, by instal- 
ments, for which a distinct instalment deed has been entered into. 

The defendant, in his answer, does not deny the deeds, but allege; 
after paying the revenue to the Government, the balance of rent 
was paid to the plaintiff by instalments to the extent of rupees 42, in 
the years 1253 and 1254 Fuslee. In the year 1254 Fuslee the 
proprietors of two other villages disputed the boundary of this village, 
whereby an expense of 35 rupees was incurred, which was dis- 
charged by him by the instruction of the plmntiff, whereby there is 
a surplus due to him on account of the years 1253 and 1254 
Fuslee; for one instalment payment of rupees 30 in the year 1253, 
the plaintiff gi'anted no receipt, and intimation thereof was made by 
petition to the collector, who merely passed fln order thereon to be 
kept in the office. * 

The moonsiff decreed in favor of the plaintiff, on the grounds that 
the receipts of the defendant have not been* established, and the 
tunkwah (or assignment on the revenue) filed by the defendant, 
does not bear thereon the payment of tlie money, nor has the de- 
fendant specified how the expense of the 35 rupees was incurred, 
and to whom paid ; moreover, the defendant acknowledges the lease 
and the counterpart thereof. 

From this decision the defendant appealed, urging: on the part of 
the respondent, plaintiff, no proof has been filed or established. It 
was necessary for him to have filed a wassil-bakee (receipt and 
balance account,) and to prove the same by the evidence of the putr 
warree and mutsuddee. His own allegations have been proved, by 
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the receipts filed and evidence of witnesses, which the moonsiif has 
not taken into due consideration. With iward to the payment of 
the assignment on the revenue, the moonsifi should have made en- 
quiry, by taking the evidence of Ohutterdarree Lall, the mutsuddee, 
or writer of the plaintiff. 

COUBT. 

This suit is instituted on the basis of a lease, and a distinct 
deed of instalment, for the payment of the rent, which have not 
been filed, nor called for, which should have been done, in order 
to ascertain whether the documents had been written on proper 
stamps, and their authenticity should have been proved by evidence 
of witnesses. It is true the defendant does not deny the execution 
of the documents, yet the Circular Letter, No. 35, dated 25th of 
November 1847, directs that, notwithstanding the defendant’s 
acknowledgment of the document, the evidence of the subscribing 
witnesses to the document is to be taken. The plaint states that 
it is specified in the stipulation : if three instalments become due, 
the plaintiff may resume the lease. There being no mention in 
the proceedings, under what circumstance the plaintiff forbore to 
carry the conditions of the contract into execution for the period 
of twd years, impresses the mind with suspicion that both parties 
have colluded in some deceitful measure in this suit With a view 
to clear this doubt, it will be necessary to call on the plaintiff to 

E rove his right to the share of 3 annas 4 gundahs in the village, 
y filing documental proof, and establishing the same by evidence 
of witnesses, or by document from the collectorate, to which 
evidence of witnesses will not be necessary. When the defendant 
had filed his receipts and assignment on the revenue, it was incum- 
bent on the moonsiff to have called on the attorney of the plaintiff, 
or on the plaintiff himself, to admit or disallow the documents 
filed by the defendant, and on the plaintiff’s mutsuddee (or writer) 
Chatterdarry Lall, to ascertain whether the documents were under 
his handwriting, aujj effected under the orders of ‘ tlie plaintiff. 
From the above circumstances, it is clear the investigation is incom- 
plete. Therefor^ ordered, the decision of the moonsiff be reversed, and 
the case be returned for re-investigation on the points above indi- 
cate4» ‘ 

The amount of stamp of the appeal plaint be returned to the 
appellant 
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The 19th April 1850* 

No 291. 

lleyuhu' Appeal from a decision passed by Moulree Mnmieerooddeen 
Hossein, Moonsiff of Mhowah^ dated 27th March ItSlS. 

Anunt Loll, (Defendant,) Appellant, 
versus 

Beinoe Ram, Mudlioo Ram, Musst. Ruttun Koonwar, widow of 
Suroiuun Loll, the sons of Surdar Ram, Muddoo Loll and two 
others, th<J sons of Keertah Ram, (Plaintiffs,) Respondents. 

The amount of action is laid at Company’s rupees 19-1-9, being 
three times the amount of the annual revenue of the property under 
litigation, and the suit instituted for the possession of 18 gundahs 
3 cowries within 1 anna, and that within 6 annas of the whole 
village Sondo Bhurbullub, chuckla Gorejole, purgunnah Beesarafa. 

Tlie plaint sets forth : formerly Surdar Ram purchased 8 annas of 
the village, of which he sold 2 annas to Achumbit Loll, retaining 
possession of the 6 annas, which descended in regular succession 
iix>m their ancestors to themselves. In 1235 Fuslee, the abkaree 
lease from Government having fallen into balance, to discharge it, 
the sons of Surdar Ram sold 3 annas portion to Button Loll and 
Gomanee Loll under bill of sale, dated 19th of Assar the 2nd of 
1235; then Kirpah Ram, the brother of Surdar Ram, sued for 4 
annas share of the 8 annas, on the investigation of the additional 
])rincipal sudder amcen, he obtained a decree on the 22nd of December 
1 830, which being appealed from to the judge’s court, Kirpah Ram 
filed a solanamah, in which deducted portions were assigned to all 
respectively, and that to Tillock Ram was 1 gundah 1 cowree por- 
tion, and ill conformity to the solanamah a decree was passed, dated 
7 til of July 1832, which amended the decision of the second prin- 
cipal sudder aineeii. In 1240 Fuslee, we, in conjunction with 
Tillock Ram, leased our several portions to Button Loll and Go- 
inanee Loll. About this time the rights and interests of Tillock 
Ram were advertise^d for sale, and sdd at an auction sale in satis- 
faction of decree of court on the 10th of December 1833, and pur- 
chased by Lalljec Sahoo, from whom it was* purchased by the 
defendant, Anunt Loll, under a bill of sale, dated 23rd July 1835, 
and was let in possession of 1 gundah 1 cowree. Afterwards the 
lessees instituted two distinct suits against Juggoo Noorbaff and 
Lochun Khan for^arrears of rent in which case^nunt Loll filed a 
third party petition, alleging he was 1 anna sharer, whereon the 
moonsiff nonsuited the cases. On appeal before the additional judge, 
they were returned for re-investigation on the grounds : the suit 
was for 6 annas portion of rent, and the objection was for 1 anna 
only, therefore tlie nonsuit should have extended to 1 anna only, 
whereon Anunt Ram assumed the supposition that Tillock Ram 

38 
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was seisin with 1 anna portion at the time of the auction sale, 
and has thereby dispossessed them of 18 gundas 3 cowrees por- 
tion, for which they now sue. 

The defendant Annnt Loll alleged : the plaintiffs have institate<l 
his suit after the expiration of twelve years from the date of 
auction, therefore not liable to be heard. The sons of Surdar Ram 
sold 3 annas portion, and retained possession of 3 annas portion. 
There were four brothers. The eldest was Tillock Ram, Bhado Ram, 
Beeneo Ram, and Suromnn Loll. Suromun Loll and his son, Jungoo 
Loll, are both dead without issue. The widow agreeabjy to Hindoo 
law has no right of claim to the property. The remaining three 
brothers each held possession of 1 anna, respectively. The share 
of Tillock Ram was sold at auction : from the purchaser thereof the 
defendant effected his purchase. 

The defendants Lalljee and Tillock Ram failed to file any an- 
swer to plaint 

The moonsiff decreed in favor of the plaintiffs, on the grounds : 
from the appeal decision passed by the former judge, Mr. John 
Dashwood, filed by the plaintiffs in case No. 230, in which Rutton 
Loll ^nd Gomanee Loll are plaintiffs verms Juggoo Noorbaff de- 
fendrat, it appears 1 gundah 1 cowree is assigned to Tillock Ram 
agreeably to the specification in the solanaman filed in that appeal 
case. And from copy of the proceeding of auction sale that por- 
tion only was sold as the rights and interest of Tillock Ram, and the 
auction purchaser merely sold, under bill of sale, the rights and 
interests of Tillock Ram, to the defendant, Anunt Ram, who is not 
entitled to any further portion, and his allegations are false. The 
suit of the plaintiffs is in every way correct and just 

The defendant Anunt Ram appealed from this decision, alleging : 
the decision taken by the moonsiff as a proof for this suit was col- 
lusivcly obtained. The plaint is not liable to be heard under the 
limitation rule. Tillock Ram was in possession of 1 anna portion at 
the time of the auction sale, consequently he is entitled to that 
portion. 

The respondents answered : this suit does ' not fall under the 
limitation rule, the dispossession not having occurred until after the 
additional judge passed the order for the re-investigation of the 
revenue cases in Jmy 1847. 

Court. 

The appellant pleads this case is barred by the rule of limitation, as 
he has been in possession of 1 anna portion of the*village more than 
twelve years prior to the institution of this suit. In proof thereof, 
ajlegcs that Tillock Ram was seisin with 1 anna portion, arising 
from a prc^rtionable portion devolving to him of the share held by 
Suromun Loll, on the demise of Suromun Loll and his minor son, 
Jnngoo Loll, without issue, prior to the auction sale, in satisfaction 
of decree of court, of the riglits and interests of Tillock Ram, which 
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sale took place on the 10th of December 1833, and was purchased 
by Lalljee Sahoo, from whom the a^ellant purchased the property, 
that is, the rights and interests of Tillock Kam, under bill of sale, 
dated 23rd of July 1835, and was let into possession of 1 anna por* 
tion, as the answers to plaints filed by two ryots in the revenue 
cases against them. 

From the two decisions filed in this case, under Nos. 23 and 
24, the first being a decision of the moonsitf of Mhowah, dated 
3rd of August 1836, the other being the appeal decision, dated 
23rd of November 1837, (confirming the decision of the moonsifi^) 
in the first Junguo Loll, the minor son of Snromun Loll, is one of 
the plaintiffs, and in the latter he is one of the respondents ; by 
these decisions it is evident Jungoo Loll was in existence three and 
four years subsequent to the auction sale, consequently no portion 
of the share of Snromun Loll could have devolved to Tillock Rail), 
prior to the auction sale of tliat person’s rights and interests in the 
village, arising from the existence of his minor son, Jungoo Loll, who 
was sole heir to the property of his father, Suromnn Loll. On the 
point of the appellant having been let into possession of 1 anna 
portion, this court verbally required from the attorney of the appel- 
lant, to adduce the paper giving the appellant possession of 1 anna 
portion, and copy of the appellant’s receipt that he had obtained 
possession of 1 anna portion. The attorney replied, neither had 
been effected, for possession was given by mere proclamation. The 
answers of the ryots filed to the plaints in the revenue cases do not 
aver the appellant was let in possession of 1 anna portion ; but that 
the appellant forcibly took the rent from them : this is no proof of 

f iossession, but of extortion. The whole of the appellant’s proofs 
laving been shown to bo false, this suit is not considered to be 
barred by the limitation rule. With respect to the solanamah 
appeal decision having been coUusively obtained, is not a point ’to 
be investigated in this case, but is now considered to be just and a 
valid document in proof of the point under litigation whether 1 anna, 
or 1 gundah, 1 co^ree only were sold at auction : for the decision is 
dated 7th July 1832, eighteen months prior to the auction sale, and 
the moonsiff was perfectly correct in taking it in proof for his 
decision. 

The respondents attribute dispossession to the order passed by this 
court, in admitting that the moonsiff might have nonsuited the 
revenue cases to the extent of 1 anna portion claimed by the third 
party, and not to the whole of the demand under which cause the 
cases were returned for re-investigation. This court did not decree 
any portion to either party, thereby could not have disposed any por- 
tion from either party. Nonsuits are merely temporary suspension 
of the claim and may again be renewed. It is evident the defen- 
dant is merely entitled to 1 gundah 1 cowree portion, and there is 
no cause to interfere with the decision of the moonsiff ; therefore. 
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ordered, that the decision of the moonsifFbe affirmed, and the appeal 
dismissed, witli costs of both courts chargeable to tlie appellant. 


Tub 19Tn April 1850. 

No. 292. 

Regular Appeal from a decision passed hg Moulvee l^yud Minmeerooddeen 
Jlossein, Moonsiff of Mhowaht dated 27 tk March 1848. 

Anunt I^oll, third party, (Plaintiff,) Appellant, 
versus 

Hutton Loll, Goomanee Loll, and Tuclum Khar, (Defendants,) 
Respondents. 

This suit was instituted to recover the sum of Conn>any’s rupees 
10-9, being arrears of rent due on the cultivation of 2 becgalis 19 
biswas of land, situate in village Sondo Bheerbullub, chukla 
Gorejole, pergunnah Beesarali, from 1244 to 1252 Fuslee. 

This suit was originally nonsuited by the moonsiff on the 13th of 
December 1845, and on appeal therefrom was by this court returned 
for rediivestigation, for particulars vide the printed Decisions of the 
Zillah Court for the month of July 1847, zillah Tirlioot, pages 178 
and 179, Nos. 43 and 44. The moonsiff, on re-investigation of the 
case, decreed the whole amount sued for, on the grounds that Beinee 
Ram and others, plaintiffs, sued Anunt Loll for their proprietary 
right in case No. 412, just decided, in which it was proved Anunt 
Loll was entitled to 1 gundali 1 cowree only, and 8 gundahs 3 cowrees 
were decreed to the proprietors : hence the claim of the lessees to 
the portion of rent sued for is correct. 

The third party, Anunt Loll, appealed from the above decision, 
urging: he had appealed from the decision ]}asscd in proprietary 
right case, with which this case is involved, he hoj)Cs that appeal 
will be deemed sufficient for this, and that the trial of both will take 
place at the same time. 

Court. 

The reasons assigned by the moonsiff in his decision are deemed 
conclusive ; therefore, ordered, the decision of the moonsiff be affirmed, 
and the appeal dimissed, with costs of both courts chargeable to the 
appellant 
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The 19th Apkil 1850. 

No. 293. 

Regular Appeal from a decision passed by Mottlvee Synd Mtmneer- 
ooddeen Hossein, Moonsif'of Mhowah, dated 27th March 1848. 

Anunt Loll, third party, (Plaintiff,) Appellant, 
versus 

Rutton Loll, Gomanee Loll, and Juggoo Noorbaff, (Defendants,) 

Respondents. , 

This suit is instituted to recover the sum of rupees 9-10-6, being 
arrears of rent, on the cultivation of 3 beegahs 1 biswa of land, 
situate in village Sondo Bheerbullub, chuckla Gorejolc, pergunnali 
Beesarah. 

Court. 

This case is in every respect similar to case No. 292, and the same 
decision is passed in this as in tliat. 

The 22nd Ai’Kil 1850. 

No. 297. 

Regular Appeal from a decision passed by Moulvee Syud Munneerood- 
deen Hossein, Moonsiff of Mhowah, dated 2Mh March 1848. 

Girdharry Loll and Kiu’kdharry Loll, (Defendants,) A 2 )pcllants, 

verms 

Tillukdharry Singh and two others, sons of Durreao Singh, 
deceased, (Plaintiffs,) Respondents. 

This suit is to recover the sum of Company’s rupees 20-13-1^, 
being the arrears of rent due &om 1249, to the instalment of 10 
annas rent of 1255 Fuslee, on 4 beegahs 8 biswas cultivation, ^ 
situate in village Rusevee Luchlieeram, chuckla Gorejole, pergunnali 
Beesarah. • 

The plaint sets forth : Bocsarut Ali, a proprietor of the above- 
mentioned village, leased to Durreao Singh, the fatiier of the plain- 
tiffs, 4 annas portion thereof, of which the% are in possession to 
this day. The village is held as joint property by all tlie sharers. 
The defendants being cultivators of 4 beegahs 8 biswas within the 
village,, not having paid the quota of rent on the plaintiffs’ lease, 
hence this suit 

The defendants plead : they are 2 annas sharers of the village. 
Tliey cultivate 4 beegahs of land, but no rent is paid thereon, as all 
the proprietors cultivate land, and pay no rent. Their own share 
is leased, and they (lay no rent to the lessee. 

The moonsiff decreed in favor of the plaintiffs, on the grbnnds : 
the evidence of the putwarree and that of other witnesses adduced 
by the plaintiffs prove their claim. The defendants acknowledge 
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cultivating the land to the extent of 4 beegahs, and object to pay- 
ment of rent as the plaintiffs themselves cultivate land and pay no 
rent, this cannot be listened to. If the plaintiffs cultivate land and 
will not pay rent on account thereof, tlie defendants’ lessee can 
sue for it 

The defendants appealed from the above decision, urging : the 
plaintifis have filed no document, bearing their ( the defendants’) 
signature, and the plaintiffs have been lessees for a very long time, 
during which period they never demanded rent The moonsiff 
should have ascertained the cultivation of both parties, not having 
so done, and the witnesses, who gave their evidence, being in the 
employ of the plaintiffs, has passed an erroneous decision. 

Court. 

The lease, on which this suit is based, is not filed, nor called for 
by the moonsiff, which was necessary to ascertain Avbether it be 
written on a proper stamp, and it should have been verified by the 
evidence of the subscribing witnesses thereon. The original 
accounts of the village for three years prior to the demand of rent 
in this suit should have been called for, viz. for 1246, 1247, and 
1248 Fuslee, to ascertain therefrom what had been the cultivation 
of the defimdants in those years, and what rent they had paid in 
those years, and the defendants should have been called on to 
adduce the other proprietors of the village, to ascertain from their 
evidence whether or not it was customary to pay rent for the land 
they cultivated. Such measures not having been adopted, show the 
investigation was incomplete. Therefore, ordered, the decision of the 
moonsiff be reversed, and the case returned for re-investigation 
on the points above indicated. 

The amount of stamp of appeal plaint be returned to appellant. 


The 22nd April 1850. 

. No. 302. 

Regular Appeal fropi a decieion passed hy Mouhee Systd Munneerooddeen 
Hosseint Mommff of Mhowah, dated '27th March 18-48. 

Ruttun Goalah, (Defendant,) Appellant, 
versus 

■ Shaik Teig Ali alias Cha Cowree and two others, (Plaintiffs,) 

Res^ndents. 

The action is laid at Company’s rupees 50-5-9, being, principal 
and Interest of arrears of rent from 1253 to 8 annas instalment 
of rent of 1255 Fuslee, on the cultivation of 4 beegahs 4 biswas of 
land, situate in village Mohonepore Essur, chuck Kusroo, pergun- 
nah Hajypore. 

The plaint states: that within the 16 annas of the abovemention- 
ed village 8 annas share is the property of Teig Ali, one of the 
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plaintiffs, and 4 annas belong to the other two plaintiffs ; the culti- 
vation of this 12 annas is distinct from the other 4 annas of the 
village. The defendant not having paid the rent of his cultivation, 
they therefore sue him for the rent, &c. ^ 

The defendant appointed attomies, but filed no answer to plaint te, 
The moonsifif decreed in favor of plaintiffs, on the ground:., the ac- 
count of receipts and balances filed by the putwaree, and evidence 
of witnesses adduced by the plaintiffs prove tlieir claim. The de- 
fendant has not tiled any answer. 

Defendajit appealed, urging : he appointed two attomies, Nund 
Lall and Radha liullub, and placed in their hands answer to plaint, 
if they had not filed it, the fault was not his. It was necessary for 
the moonsiff to have called on the attomies for the answer, which he 
did not do. The rent agreeably to the past years was paid for a por- 
tion thereof, he retains receipts, and in proof of that portion, for which 
no receipt has been given, will adduce witnesses. The increased 
rent required by the plaintiffs, without proclamation enjoined by 
Regulation V. 1812, is not attainable by them. 

COUBT. 

This suit w’as instituted on the 12th of January 1848; on the 
22nd of February an order was passed for tvn exparte investigation: 
three days after, on the 25th of February, the defendant appointed 
attomies to defend liis case. In his appeal he has not stated why 
he did not appoint attomies, and give them the answer to file, prior 
to the order for the exparte investigation ; this would bar notice of 
his appeal ; but from the great irregularity perceptible in this case, 
viz. notice of this suit was issued to defendant on the 12th of Janu- 
ary, a return of non est inventus was made on the 14th of January, 
on which date an order was passed that a proclamation be issued for 
the attendance of the defendant ; it was issued on 4th February, the 
nazir’s return thereof is dated 19 th of February, stating two witnesses 
w'ere present to give evidence of the due execution of the proclama- 
tion. The moonsiff’s order on the same flocument to take the 
evidence of the witnesses, and to file the same invthe suit, is dated 
11th of February. The evidence of the witnesses*appears to have 
been taken on the 5 th of Febmary, and in their evidence they state 
the execution of the proclamation took place on the 19th of Mangh 
1255 Fuslee, which, on referring to the book of general eras, cor- 
responds with the 8th February 1848. From these discrepancies it 
is doubtful whether tlie proclamation was ever issued; and the 
mooriinff not having asked the appointed attomies why fte answer 
to the plaint was not filed, the appellant hd^ a claim to b^efit by 
that doubt Hence the investigation is considered incomidete. 
Therefore, ordered, the decision of the moonsilf be reversed, and the 
case returned for re-investigation entirely anew. The amount of 
stamp of appeal plaint be returned to appellant 
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Tin: 2:5ki> Aviiih 1850, 

No. 316. 

/(Ft/ It far Appeal from a (heist on passed by Mouhee Syttd Mohummitd 
Mohamid Khan, Sudder Ameen of Moozttfferpore, dated 2'6rd April 1847. 

^ Duryiili Raoot, (Waiiitiflj) Appellant, 

versus 

Slieclioonundun Takoor and six others, (Defendants,) Respondents. 

The amount of action of suit is laid at Company’s rupees 442-13, 
being the pi’incipal and interest of a loan of rupees 275 taken by 
the defendants on band dated 15th of Bysack 1248 Fuslco, to be 
paid at the end of Sawun of the same year. The defendants not 
having discharged the bond, he therefore sues them. 

The defendants Ramshewuk Takoor and Sheeboodyal Takoor, 
in separate answers, acknowledge the plaintiff’s demand. 

Shoehoonundun Takoor and four others deny having taken the loan 
or having signed the bond; allege, they reside 16 coss from the 
plaintiffs, they had no cause to borrow any money, if they had, 
there are several wealthy persons residing in their own village, 
from whom they could effect a loan without proceeding 16 coss for 
it Between the other defendants who have acknowledged the 
plaintift’i claim and themselves there is an enmity subsisting; if 
they have inserted their names with their own in the bond, they are 
not accountable. They can write, and by comparing their supposed 
signature on the bond with other documents, the (inference in the 
handwriting will be discerned. 

The sudder ameen, in his decision, states : two of the defendants 
have acknon ledged the plaintiff’s claim ; the other defendants deny 
having taken the money or executed the bond, although the sub- 
scribing witnesses to the bond deposed that all the defendants were 
present at the execution of the bond and took the money, yet tlie 
attestation of Shechoonundun is not proved : for the evidence of the 
defendants’ witnesses prove the defendants were on the date of the 
bond at the house of Aluck Takoor at the obsccjuics of his chuchee 
16 coss distant. ^€hie signature of Shcchoonunduii on the bond does 
not correspond with that of his signature on the proclamation for the 
attendance of the defendants to answer to suit. Decreed in favor 
of the plaintiff against the two defendants, who have acknowleged 
his claim, and the other defendants are exempt from liability. 

The plaintiff appealed from this decision, urging : the evidence of 
the subscribing witnesses proved that all the defendants were present 
at the execution of the bond and took the money. The defendants 
are all relations, and reside together as one family, and there is no 
quarrel between tliem. The sudder ameen states the signature of 
SheiJllioonundun Takoor on the bond does not correspond with his 
signature on the proclamation: it is in his power to write differently 
whenever he pleases. 



Z1LLA|! TIRROOT. 


91 


^ The respondents answered the bond is a fabrication, by tlie collu- 
sion of the defendants who acknowledged the claim with the plain- 
tiff; &c. 

Court. ^ « 

^ Owing to the contradictory evidence of the witnesses on botlr 
sides, it was deemed necessary that the witnesses, ^\ ho had given their 
evidence in the court of the siidder amoen, should attend this court, 
in order to be interrogated by this court, to elicit, if possible, the 
truth of the litigation. The appellant adduced three witnesses, 
uliose names are subscribed to the bond, who had given their evi- 
dence in the court of the sudder ameen, and one other vv itness to 
the point that the defendants wished to adjust the matter after th6 
suit had been instituted. The respondent adduced ^nc witness only 
of the three, who had given their evidence in the primary court, 
alleging the others w^ere not to be found. The appellant’s three 
witnesses to the bond were interrogated by this court, by which 
some very trifling discrepancies were elicited, but not sufficient to 
vitiate their evidence or invalidate the bond. The other witness 
of the appellant being a single witness only on another point, and 
the one witness on the part of the respondents being also a single 
witness only, and as the evidence of single witness cannot prove any 
point in court, these single witnesses were not interrogated. From 
the perusal of the papers of the case it w'ould seem the sudder ameen 
decreed in favor of the plaintiff* against the two defendants who 
acknowledged the plaintiff’s claim, and exempted Shceboonundnn and 
the other four defendants, on the grounds their w itnesses had proved 
an alibi for them, by deposing that these defendants had for some 
days attended the obsequies, ceremonies of Alluck Takoor ka 
chuchee at Bishenporc Shikaree, 16 coss distant from the plain tiif’s 
on the very day the bond w’as dated. Now these defendants, in their 
papers of pleading, made no mention of the demise of the wife of the 
brother of Alluck Takoor’s father, nor of their being at the ceremo- 
nies of her obsequies, hence the defendant’s witnesseb must have been 
tutored to jjrov© an alibi not pleaded, conseqifently their evidence 
cannot be depended on. Decision of the sudder ameen cannot he 
maintained. Therefore, ordered, the decision of the sfidd/^r ameen be 
reversed, and decree for appellant against all the defendants, respon- 
dents, who arc chargeable with costs of both courts. 


39 
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The 24th April 1850. 

No. 30^. 

Regular Appeal from a ehcmon passed hj Kazee Mohummud Allum, 
Moonsiff of Coelee, dated 29M March 1848. 

Bunsraje Raee> (Plaintiff,) Appellant, 
versus 

Maneek Raoot and Soonplml Raoot, (Defendants,) Respondents. 

This suit is for the recovery of Company’s rupees 61-15, being 
the principal and interest of a loan on bond, dated 28th Cliyte 
1253 Fu&lee. 

The plaint states that the defendants borrowed the sum of ru- 
pees 52 on bond, dated 28th of Chyte 1253 Fuslee, to be paid at the 
end of the month of Bysack of the same year : not having to this 
period discharged the bond, he therefore sues for tlie amount, with 
interest. 

The defendants allege : they never borrowed the money or ex- 
ecuted the bond. They are poor chowkeedars, and had no weddings 
to require so large a sum. The plaintiff’s suit arises from enmity, 
which is this : their chowkeedaree allowance not having been paid 
by the |>laintiff, they complained to the magistrate, who issued an 
order to the thannadar of Reejah ; after the plaintiff’s property was 
attached and advertised for sale, he paid tlie money for their wages, 
hence the cause of this false suit 

The moonsiff dismissed the suit, on the ground : on perusal of copy 
of an order from the magistrate, dated Sth" October 1847, and return 
thereto of the mohurrer of thanna Reejah, and the evidence of wit- 
nesses adduced by the defendants, their allegations are proved. 
The bond of the plaintiff* appears to be fabricated, if it was genuine 
they would have produced it when the mohurrer of the thanna 
proceeded to enforce the payment of the chowkeedaree allowances. 

From this decision the plaintiff appealed, urging; the chowkee- 
daree allowances are collected by the Government, at which to 
mention the circumstance of the bond was not . necessary ; but it 
was stated to <the mohurrer, who said to sue for it in the court. 
The bond is* not fabricated, and notwithstanding it was proved by 
the evidence of witnesses, the moonsiff unjustly dismissed the case. 

Court. 

The bond appears to be made payable in one month and two days 
from its date : how was it possible for two chowkeedars, wifh wages 
of 3 rupees each, to effect so speedy a repayment ? It is unaccount- 
able the bond was more than a year overdue, when the mohurrer bf 
the thanna attached 4he property of the plaintiff, on account of the 
chofvkeedaree wages; if ^nuine, it would have undoubtedly been then 
adduced aiiset-off against the chowkeedaree 'wages. 'In the appeal 
it is stated, the circuinstai|ce of the bond was mentioned to the 


-Mi- 



ZILUH TinUOOT. 


93 


mohurrer of the thanna, which is not mentioned in the plaint^ or the 
replication, in which it was called for by the answer of the defen- 
dants to the plaint: that the non-insertion of circumstance in the re- 
plication cannot be deemed an oversight, bat the insertion of it in the 
appeal a falsehood. The reasons assigned in the decision of the 
moonsiff for the dismissal of the case being deemed correct, it mast 
be upheld; therefore, ordered, the decision of the moonsiff be affirm- 
ed, and the appeal dismissed, with costs of both courts charge- 
able to the appellant 


The 24th Aphil 1850. 

No. 310. 

Regular Appeal from a decition pataed by J*undU Data Bam, Moonsiff 
of Teigrah and Beegoo Surat, dated ath April 1848. 

Delawur Singh, (Plaintiff,) Appellant, 
versus 

Luchmee Raee, (Defendant,) Respondent 

This suit is instituted to recover the sum of Company’s rupees 
9-5-9^, being principal and interest on the jiroprietor’s share on the 
sale of kunra and moonje, the produce of land situate in village 
Khoont Toolseeporo, pergunnah Mulkee, from' 1249 to 1254Fu8lee, 
agreeably to the putwarree’s account 

The plaint sets forth: of the whole 16 annas of the abovemen- 
tioned village 7 annas J pie is his (the plaintiff’s) hereditary property', 
and 2 annas 2^ pie as heir to Fukeera Lall and Nauthbuksii, 
deceased, whereby he is proprietor of 9 annas 3 pie of the village. 
The defendant on the land Budali Buddeeah annually cultivates, 
reaps, and carries away kunra and moonje, and sells the same 
without paying the proprietor’s share thereof; therefore sues for the 
same after the deduction of the share of the other proprietors. 

The defendant, in answer, alleged : the land on which kunra and 
moonje are produced does not appertain t^ the plaintiffr The 
quantity is 1 beeg|h 10 biswas, situate in village Eurmole, and has 
been in his cultivation under lease and kubooleut ^r thirty years ; 
the rent thereof is paid to the proprietors of tlie village Eurmole ; 
the plaintiff is not heir to Fukeera Lall and Ntmthbuksh, &c. 

Bukt Lall, and Musst. Deehoo Moorut Punditaen ffled distinct- 
ly third party petitions in corroboration of the defendant’s answer, 
tkat the land in question appertains to their village Eurmole. 

The moonsiff dismissed the suit, on the gi'ound: on full considera- 
tion of the defendant’s answer, the petitions of the third parties, and 
the report of the ameen, who was deputed to the spot to make 
necessary enquiries, it appears to be a boundary dispute. 

From this decision the plaintiff appealed, urging: from the 
measurement of the amlah of survey department the spot in ques- 
tion is included in his village, it is no dispute regarding boundary 



ZILLAH TIRHOOT. 


94 

land^ the defendants and the third part^ petitioners have colluded 
together, and the decision of the moonsifi‘ is not just 

COUET. 

From perusal of the papers of the case there is every reason to 
believe the decision of the moonsiff is correct: for the plaintiff, in his 
replication, alleges the land is within the boundary of his village as 
ascertained by flie measurement formed by the amlah of the survey 
department; from this and the evideltice of the putwarree that no 
rent had ever been levied from the defendant, and the suit is for six 
years’ right of a portion of the produce of the land, which demand 
seems to have been created subsequently to the survey, and from the 
report of the ameen it is doubtful to which village the land apper- 
tains; therefore, ordered, the decision of the moonsiff* be affirmed, and 
tlie appeal dismissed, with costs of both courts cliai’geable to the 
appellant. 


The 27 th April 1850, 

No. 503. 

Regular Appeal from a decision passed by Syud Ashruff Hossein, Second 
Principal Sudder Ameen of Moozuff erpore^ dated 19M July 1847. 

Baboo Juggurnauth Singh and Baboo Berje Beeharee Singh, 
guardian of Hiirbunsenarain, minor son of Berje Lull Singh, 
(Defendants,) Appellants, 

versus 

Mr, W. Howell, since his demise Mr. Gale, (Plaintiff*,) Respondent 

This suit is for the recovery of Company’s rupees 1,735-10, being 
the amount of forfeit payable by the defendants. 

Purport of the plaint is : that Berje Lull Singh and Juggurnauth 
Singh, proprietors of Hoosapore, pergunnah Ruttee, granted a pottah, 
or in other words, entered into a written agreement to cultivate 
75 beegahs of land ^ith indigo, in the abovementioned village, for 
7 years, from 1246 to 1252 Fuslee; the deed is (kted 23rd of April 
1838, corresponding with 15th of Bysack 1255 Fuslee, and therein 
stipulating tliat such land as the gentleman, or the amlah of the 
factory shall select ffir the cultivation of indigo, will be caused to 
be cultivated. In such year the gentleman wishes to change the spots 
of cultivation to another, it shall be effected. Whatever direction the 
gentleman may give regarding the ploughing, weeding, and cutting of 
the indigo will be conformed to. At the end of the year the fields are 
to be measured by the gentleman of the factory, and to pay the share 
of rent of the proprietor, and of the ryot for tlie first sort, 6 rupees per 
beegah, and for the second sort 3 rupees per beegah, and for such 
land^n which stubble is retained to be charged with rupees 2-4 per 
beegah. Theso being calculated, the advance made is to be deduct- 
ed therefrom, and, if there bo any balance, to be accounted for* If 
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the conditions of the agreement be not fulfilled hy deficiencjr in the 
quantity of land, and for such land as may be deficiently cul- 
tivated whereby damage be sustained, to pay a forfeit of rupees 12-8 
per beegah. A deficiency in the quantity of land liaving occurred 
every year on measurement, therefore sue for the amount of forfeit 
on the deficiency of the land not cultivated with indigo. 

The defendants under one stamp filed their answer distinctly. 
Juggernauth Singh, in his answer, alleged : the execution of the deed 
for 75 beegahs of land ho docs not deny, but there was not so great 
a deficiency as stated by plaintiff, a large quantity of land has been 
concealed, and this suit instituted. Every year agreeable to tlio 
selection of amlah of the factory, such land was caused by him to 
be cultivated by his ryots; such quantity of indigo seed as was sent, 
which belonged to tlie gentleman, was sown; and such fields as were 
not sown was the fault of the plaintiff; ho himself has a claim of 
damages on that account* The suit of tlie plaintiff is false. The 
answer of Berje Beeharec Singh alleged : he was not tlie guardian 
of Harbunsenarain, who is the minor son of J uggernath Singh, 
the other defendant, whereby the suit against liim is unjust 

The second principal sudder ameen decreed in fiivor of plaintiff 
against both defendant, on the grounds: the objections of the defen- 
dants are not correct; if they were true, they, would have on each 
succeeding year urged their dissatisfaction and obtained adjustment 
thereof. The suit of the plaintiff, in his opinion, is in every way 
right and just 

The defendants, being dissatisfeed with this decision, appealed 
therefrom. Berje Beeharee Singh urged that, altliough he had, in 
his answer to plaint, alleged ho was not the guardian of Hurbunse- 
narain, who was the minor son of the other defendant, and that he 
was unjustly sued, the principal sudder ameen took no notice there- 
of, decreed against him unjustly, and hopes to be exempted from 
liability. Juggernath Singh urged the decision of the principal 
sudder ameen was unjust: if the circumstance of Ijie deficieiuiy was 
occasioned by him, the plaintiff would have sued on the following 
year for the forfeit on the deficiency of the previous year. 

Respondent, in his answer, alleged : the decision passed in tlie 
first instance is a sufficient answer, and it corroborates the plaint 

CoUET. 

One of the defendants, Berje Beeharee Singh, alleged, in his 
answer to plaint, that he was not the guardian of Hurbunsen^ain, 
who was the minor son of the other defendant The plaintiff, in his 
replication, made no reply thereto, which is a tacit acknowledg- 
ment of that point The second principal sudder ameen took no 
notice of that allegation, which was necessary to have been done, by 
taking evidence of witnesses to ascertain the truth or otherwise of 
the allegation, and thereby to judge whether the suit was tenable or 



96 


ZILLAH TIRBOOT. 


liable to nonsuit from suing a wrong individual ; but in lieu of mak> 
ing my enquiry on this head^ decreed against an individual, who 
seemingly has no concern in the suit, which shows the decision of 
the second principal sudder ameen is incorrect, and also that the 
investigation of the suit is incomplete. Therefore, ordered, the decision 
of the second principal sudder ameen be reversed, and the case 
returned for re-investigation on the point above indicated. The 
amount of stamp of the appeal plaint to be returned to the appellant 

The 27th Afeil 1850. 

No. 312. 

Regular Appeal from a decision passed by Pandit Data Ram, Moonmff of 
Teigrah and Beegoo Surai, dated Ath April 1848. 

Bulwunt Race, (Plaintiff,) Appellant, 
versus 

Musst Indurrain, widow, mother and guardian of Gazec Raee and 

Kashee Raee, minor sons of Tara Raee, deceased, and Slioo- 
. merrun Raee, brother of Tara Rae, deceased, (Defendants,) 

Respondents. 

The amotmt of action is laid at Company’s rupees 109-12-2, being 
the principal and interest of a loan of Sicca rupees 85, borrowed by 
Tara Raee, the ancestor of the defendants, for which sum a bond was 
granted under date 2nd Phalgoon 1253 Fuslee, to be discharged 
at die end of Poose 1254 Fuslee. Tara Race, without discharging 
die bond, died in the month of Bhadoon 1254 F. S. The defend- 
ants being heirs, and In possession of the property of the demised 
Tara Raee, and the demand of payment of the bond having been 
made w'ithout success from the heirs, hence this suit. 

Shoomerrun Raee, defendant, in his answer, asserts, Tara Race 
executed a bond, but, on the 15th of Poose 1254, paid to the 
plaintiff 80 rupees, who granted a receipt for the sum, which is 
forthcoming. * 

The defendant Indurrain Koonwur filed a similar answer to the 
above. 

The moonsiff decreed for the plaintiff the sum of rupees 14-8, 
on the grounds : thcpaymect of rupees 80 to the plaintiff by Tara 
Raee is proved by the evidence of witnesses adduced by the 
defendants. The remaining mpees 5 and interest are payable by 
the defendants to the plaintiff. 

The plaintiff appealed from the above decision, urging: the 
receipt adduced by the defendants is a fabrication ; if rupees 80 
were paid, why was the 5 rupees not paid at the same time? On 
the date of the receipt he (the plaintiff) was at Monghyr, which 
copy of a brief abstract from me thanna report book will prove. 
The moonsiff did not compare the signature on Uie receipt with 
other signatures of his. 
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Court. 

The abstract from the thannadaree book is not admissible in 
the appeal, not having been adduced in the original suit From 
the deposition of the inohafez of the foujdarry court it appears the 
plaintin attended the foujdarry court four days after the date of 
the receipt, and the moodec’s evidence is not to be depended on; 
particulai’Iy on glancing over the thanna report, the plaintiff is 
stated to have been present at the thanna Keejah on the 15th of 
Pooso, consequently he could not have been at Monghyr from the 
1st of Poose to the end of that month. On comparing the signa- 
ture of the appellant on his power of attorney in the original sui^, 
with that on the power of attorney in the appeal, they are differ- 
ently written, and three letters in the latter.power of attorney 
are different from those in the former. From these circumstances 
there is no cause to -interfere with the decision of the moonsiff. 
Therefore, ordered, the decision of the moonsiff' be affirmed, and the 
appeal dismissed, with costs of both coni'ts chargeable to the 
appellant. 


^ The 27th April 1850. 

No. 315. 

Regular Appeal from a decision passed by Mouhee Munneerooddeen 
Hossein, Moonsiff of Mhowah, dated 1th April 1848. 

Ilurlall Singh, (Defendant,) Appellant, 
versus 

Shureebjeet Singh, (Plaintiff,) Respondent 

This suit is for the recovery of Company’s rupees 292-4, being 
the principal and interest on a loan effected on security and bond, 
dated 1st of Assar 1249 Fuslee. The principal amount borrowed was 
rupees 175, on the security of Zalim Singh, who made himself 
responsible for the payment of the loan if the "borrower did not dis- 
charge the amount; 

Hurlall defendant alleged : he did not know Ihe plaintiff or 
Zalim Singh, the security. That he did not borrow any money nor 
execute the'^^bond, which is dated 1st of Assar 1249 Fuslee, on which 
date he was at Narainpore, purgunnah Mulkee, a great distance, on 
the other side of the river Gunduck, from the house of the plmntiff, 
hence how could he have executed the bond on that date ? The 
plaintiff has instituted this suit from enmity. & 

Zalim Singh, the security, allowed the case to go by default. 

The moonsiff decreed in favor of plaindff, againat both the 
defendants, on the grounds: from the evidence of four subscrib- 
ing witnesses to the bond the claim of the plaintiff is proved, and 
the defendants have not established their allegations. 
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From this decision one of the defendants appealed^ : the 

bond is a fabrication, and moreover the bond and security deed 
are written on one stamp, which is contrary to Circular letter, 
dated 27th of October 1837, Government Order, dated 8th of 
June 1838, and Construction No. 333, dated 6th July 1821: the 
decree of the moonsift* is not just 

Court. 

The bond and deed of security are written on one and the stamp 
of the value of one rupee only, in lieu of that of 2 rupees to be ad- 
missible as evidence against the borrower and security, both of whom 
are made liable for tlaa debt by the raoonsiff, hence his decree is in- 
correct, by oversight of Circular 27th of October 1837, and Con- 
struction No. 1147, dated 27th of April 1838. The document should 
have been returned to the plaintiff to have the requisite stamp affixed 
thereon, to make it a legal evidence against both the . borrower and 
surety. Therefore the decision of the moonsiff’ is reversed, and the 
case returned for re-investigation on the point above indicated. The 
amount of stamj^ of tlie appeal plaint to be returned to the appellant. 
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I^UESENT: 11. T. RAIKES, Esq., Judge. 

The 3rd April 1850. 

Case No. 18 of 1850. 

Appeal from a decision of Mr, Wright^ Sudder Moonsiff, passed on the 
\Zth December 1849 . 

Surrosuttce Dabeo, (PlaintiflF,) Appellant, 
versus 

Burkhurdar Jemadar, (Defendant,) Respondent. 

This case is the same as No. 27, tried this day. It is returned 
to the moonsiff for the reasons mentioned in that decision, and the 
moonsiff, in re-trying the suit, will also re-consi Jer his order regard- 
ing the denial to plaintiff, of interest on the amount of rent claimed. 
That should depend upon whether the defendant has wilfully 
withheld payment, or whether plaintiff neglected to demand it. 
Stamp fees to be returned. 

The 3rd April 1850. 

Case No. 27 of 1850. 

Appeal from a decision of Mr, Wright ^ Sudder Moonsiff ^ passed on the 
IZth December 1849. 

Burkhurdar Jemadar, (Defendant,) Appellant, * 
versus 

Siirrosuttee Dabee, (Plaintiff,) Respondent. 

Plaintiff suedr for the rent of beegahs 3 1-lOth of land at 
rupees 5, 1 anna, 1 gundah, 1 cowrie per annum. * 

Defendant pleads that plaintiff’s claim has already been dismissed 
in another case for seven of the eight years, the rent of which she 
claims, and that one year’s rent is only due to her. 

The moonsiff observes that it is stated, in a former decision of his 
court, that defendant had not established payment of bis rent, and 
therefore, on that ground, he decrees to plaintiff the whole 
rent claimed. 

I observe that the decision alluded to by the moonsiff did not 
decide any thing in favor of plaintiff, and cannot be taken as proof, 
in this case, that defendant has not paid the rent as pleaded by 
him. The moonsifPs decision is unsatisfactory. I therefore return it 
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to him, and he will take into consideration the proof of payment of 
rent offered by defendant^ appellant, and decide the case. The 
appellant to receive back his stamp fees. 

The 3rd April 1850. 

Case No. 42 of 1849. 

Appeal from a dieision of Roy Hurro Chunder Ghose, Principal Sadder 
Ameen, pasted on the 2Bth June 1849. 

Bhymb Chnnder Sein, (Plaintiff,) Appellant, 
versus 

Omdatten Neissa Khanmn, Fatema Khanutn, widows, heiresses and 
personal representatives of Moonshee Hossein Ally, deceased, 
Moulvee Sarfooddeen Mahomed, and Bozlall Koheem, (Defen- 
dants,) Respondents. 

Claim, for the recovery of 780 rupees, including principal and 
interest 

The plaintiff was respondent in a case appealed to the Sudder 
Dewanny Adawlut, and states that he gave a vakalutnamah to 
Hossein Ally deceased, and paid him in advance the sura of rupees 
390, as fees for bis professional services, but the vakeel died while 
the case was pending without rendering him any service, and he 
was obliged to entertain another vakeel, who conducted the case till 
its termination. He now sues the legal heirs and representatives of 
Hossein Ally, for double the amount paid as principal and interest, 
having in vain demanded from them a refund of the money. 

Those of the defendants, who acknowledged themselves to be the 
legal representatives of Hossein Ally deceased, replied that Hossein 
Ally lived nine months after the date of filing the vakalutnamah, 
during which time he performed such professional services as were 
required on his part, and that plaintiff had never demanded from 
them restitution of the money as alleged by him. 

The principal suddfer ameen dismissed the plaintiff’s claim, on the 
grounds that the general circumstances stated Ity him in his claim, 
were not substaSitiated by the evidence adduced in support of them, 
and that although the amount of fees paid had been agreed upon 
according to Clause 5, Section 2, Regulation XII. 1833, no amount 
was specified in the valcalutnamah as directed by that Section, and 
it was therefore impossible to determine the exact amount actually 
paid by plaintiff, or to assume that the remuneration had been re- 
ceived at the rate fixed by law. 

The plaintiff appeals against this decision, and urges that, as the 
vakeel acknowledged, by his receipt endorsed on the vakalutnamah, 
that he had received his fees at the full rate fixed by law, it 
was inc&mbent on the other party to pr6ve the contrary ; and that 
as the vakeel had died before he rendered those professional services 
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for which he received remuneration, he (plaintiff) was justly 
entitled to recover the amount from his representatives. 

This is an action for money had and received as remuneration for 
professional services by a party deceased, who died while acting as 
appellant’s vakeel in a case then pending. It is not urged that the 
deceased committed any negligence or default, while he so acted, 
and it is presumable that deatli alone prevented him from perform- 
ing the services he was engaged for. I am therefore of opinion tliat 
this action cannot be maintained against the heirs and representatives 
of his personal estate, as the deceased was prevented from rendering 
the professional services engaged by plaintiff solely by the act of 
God, for which no man can be made responsible. The law did not 
compel plaintiff to incur the risk of pre-payment in this matter ; on 
the contrary, Clause 5, Section 2, Regulation XIL 1833, clearly 
contemplates the payment of any remuneration agreed upon to be 
made after decision of the suit, and gives the parties the option of 
depositing the amount in court for the satisfaction of their pleaders. 
If then plaintiff chose to ]:)ay this money in advance, he must l)e 
supposed to have contemplated the common risks of such a proceed- 
ing, and as the personal services of deceased were alone stipulated 
for, he cannot reasonably charge him with having evaded the en- 
gagement he entered into, because he was deprived of the power to 
fulfil it by the inevitable act of God. I therefore dismiss this 
appeal. 


The 12th Apiul 1850. 

Case No. 44 of 1 849. 

Appeal from a decision of Roy Hum Chunder Ghose, Principal Sadder 
Ameen^ paseed on the \2th July 1849. 

Kasseenath Ghose, Suinbhoo Chunder Ghose, Gudadhur Ghose, and 
Muddoosooden Ghose, (Defendants,) Appellants, 

• verms 

Joynarain Bose, (Plaintiff*,) Respondent 

The plaintifi' stated that the appellants hold 64 beegahs, 9 cottahs, 
1 pojo of land of various qualities in Ids zemindaree, and that, as auction 
purchaser, he had the land measured and issued notices upon them 
under Sections 9 and 10, Regulation V. 1812, assessing tlie lands 
at a jumnia of 317 rupees, 7 annas, 16 ^ndahs, but th^ have 
failed to enter into engagements or to pay the rent Plaintiff there* 
fore instituted this suit to assess the lands at the abovementioned 
rent, and to recover rent at this rate for the years 12«51, 1252, up to 
Pous of 1253, with interest: suit was accordingly valued at 
1,330-5-5. 
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Appellants objected to plaintiff s right to sue, on the plea that the 
zemindaree was purchased " benamee” by the old proprietor; then, 
that tlie quantity ofland was exaggerated; and finally, that they held 
a pottah for 25 be^hs 1 1 cottahs, dated 24th of Faigoon 1 194 B. S., 
granted by Mr. (^Hector Pye, at a jumma of 40 rupees, 6 annas, 
18 gundahs Sicca, and that the rent, of the land occupied by them, 
was included in the jummabundee of 1190 B. S., and purchased by 
them subsequently, and was not now liable to any enhancement 
The principal sudder ameen states, in his decision, that the plain- 
tiff proved his title as auction purchaser of the estate, and that he 
had issued the notices required by Section 10, Regulation V. 1812, 
but deemed him only ehtitled to assess enhanced rent on 14 beegahs, 
12 cottahs, 13 chattacks. With regard to the rent of the land in- 
cluded in plaintifi’s plaint, the principal sudder ameen deemed the 
25 beegahs 11 cottahs exempt from enhancement under the pottah 
filed by appellants under Section 27, Act XIL 1841, and the re- 
mainder to have been proved by claimants to be in their possession, 
and not the properly of the appellants. 

The defendants appeal against that part of the principal sudder 
ameen’s decision, which renders them liable for enhanced rent on 
14-12-13. They urge that of this land 6 beegahs, 5 cottahs, 
1 pao, is ;a false measurement; that 1 beegah 6 cottahs is rent- 
free land ; 2 beegahs 1 1 cottahs and 3 beegahs 8 cottahs land, pur- 
chased by them &om other parties and not liable to be enhanced : 
but appellants failed altogether to show that they had any grounds 
for their assertions. They had never moved the lower court re- 
garding the alleged false measurement, though called upon to bring 
forward any objection against the ameen’s proceedings within a cer- 
tain time. I therefore see no reason to interfere with the decision of 
the principal sudder ameen, declaring 14-12-13 of land in possession 
of the appellants liable to enhancement, and confirm the order. 
Appellants to pay their own expenses and respondent’s in this appeal. 

.The 19Tn April 1850. 

No. 2 of 1847. 

‘ Original Suit. 

Suttobhama Dossee,* and after her death Ramgopaul Bose, repre- 
sentative and gum'dian of Breeonath and Opindronath Bose, 
minors and grandchildren of Suttobhama Dossee, (Plaintiff,) 

versus 

Rajkisto Nag Chowdree, Raja Damooder Chunder Dey, and Ranee 
Hursoonderee and others, (Defendants.) 

This suit was instituted under the following circumstances. 
Rajjusto Nag Chowdree, one of the defendants, had instituted a 
suit against the family of Bqjoy Chunder Dey, for 9 annas, 13 gun- 
dahs, 1 cowree, 1 krant share of ftieii' talook Bhowanipore, on the 
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grounds that 8 annas had been mortgaged and 1 anna, 13 gundalis, 

I cowree, I krant sold to his mother Gnundermookee Dossee, under 
deeds drawn up in the name of Doorgapersaud Nag, his cousin, and 
Suttobhama Dossee, Doorgapersaud’s wife. He made Suttobhama, 
then the widow of Doorga^rsand, a defendant in his action, and 
procured a reply to be filed in confirmation of his statement and ac- 
knowledging his right, under which state of affairs he got a decree 
for the shares claimed by him in the principal sudder ameen’s court. 
The case was however appealed to the Sudder Court by Raja Dainoo- 
dar Chunder, who denied the sale of the 1 anna, 13 gundahs, 1 
cowree, 1 krant of the talook ; and whUe this appeal was pOndin'g, 
Suttobhama Dossee, tlie present plaintiff^ petitioned the court ob- 

S in toto to the decision. She declared the 8 annas were ac- 
hy her husband Doorgapersaud with his own means, and 
the 1 anna, 13 gundahs, 1 cowree, 1 krant, in her name, also pur- 
chased by him ; tlmt the plaintiff had acted for her in the Supreme 
Court in a case regarding the 8 annas, and had fraudulently filed 
an answer in this case, as from her, admitting his claim, and that 
she had been kept in ignorance of the suit while pending in the 
zillah, being a recluse woman living in the same premises as plain- 
tiff.” On the 23rd April 1846, this suit was .returned by the Sudder 
Court to enquire into the allegations of fraud advanced by the pre- 
sent plaintiff against Rajkisto Nag; and on the case coming to 
a hearing, Rajkisto Nag, being unable to satisfy the court that he 
had been authorised by Suttobhama to file her reply admitting his 
plaint, his suit was dismissed on the 24th December 1849. 

In the mean time, that is to say, on the 8th September 1845, 
Suttobhama commenced the present action for 9 annas, 13 gun- 
dahs, 1 cowree, 1 krant share of the sale proceeds of talook Bho- 
wanipore, in the hands of the collector of Nuddea, by whom the 
estate had been sold for arrears of Government revenue, making 
the representative of Raja Bejoy Chunder Dey and Rajkisto Nag 
defendants, and also Ranee Hursoonderee, who had claimed five vil- 
lages, but who was subsequently released from this action. 

The plaintiff states that two four anna shares of talook Bhowani- 
poro were mortgaged to her husband, Doorgapers^d Nag, and sub- 
sequent to the mortgage, 1 anna, 13 gundahs, 1 cowree, 1 krant 
sold to him by Bejoy Chunder Dey and others in her name; 
that the mortgages were legally and formally foreclosed in the 
Supreme Court, and a serjeant deputed from the sheriff’s office to give 
her representative possession of the mortga^ shares, and that such 
possession was given, but disputes took place almost immediatdy 
between herself and a party calling himself a farmer of the estate, 
which brought the matter before the foujdaxee court of Barash, by 
which authority she was restrained from making collections for fear 
of causing a breach of the peace ; and, before she could take any 
effectual measures to establish her rights, the estate was put up and 
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sold for arrears of revenue. She now therefore claims to receive a 
share of the proceeds of sale equivalent to the share she held in the 
estate, namely, 9 annas, 13 gundahs, 1 cowree, 1 krant, represented 
by the sum of 80,052-l-6>2 rupees, now under atttachment, to meet 
this claim. 

Bejoy Chunder Dey’s representatives filed no reply to the plaint, 
- but, on the 14th March of the present year, gave in a petition stat- 
ing that the^ had filed their reply to the claim of Rajkisto Nag, and, 
under the impression that this case and that would be token up 
and decided together, they had filed no separate reply to the present 
action ; but as that case had been already disposed of, they now 
prayed that their reply^in that cause might be referred to as includ- 
ing their defence to the present action. It is only necessary to add 
that the mortgages of the 8 annas are admitted and in no way dis- 
puted, but the sale of the 1 anna, 13 gundahs, 1 cowree, 1 krant is 
denied altogether. 

Rajkisto Nag only opposed plaintiff’s claim on'the grounds of his 
own right of action. 

Plaintiff was unable to establish the sale or purchase of the 
' 1 anna, 13 gundahs, 1 cowree, 1 krant of the talook, or of having 
ever held possession of such a share in the talook, or that either her 
own or her jiusband’s name had been registered or revenue paid by 
either of them. I therefore reject any claim to proceeds of sale 
founded on tliis plea. 

The mortgages of the 8 annas share and the subsequent foreclo- 
sure under decree of the Supreme Court, are fully and clearly esta- 
blished, and those facts are not denied by the defendants interested 
as representatives of the original mortgagers. The only question re- 
quu'ing investigation w'as, whether plaintiff' had been inducted to 
possession and thereby acquired such a legal right and title as en- 
abled her to claim successfully an 8 annas share of the sale proceeds 
as one of the proprietors. In order to ascertain how the order of 
the Supreme Couii; to place plaintiff in possession had been carried 
out, the Serjeant or bailiff employed for that purpose by the sheriff' 
was brought forward, and examined in this court/ and from his evi- 
dence and that 0f a sircar of the 8horifi'’8 office, who accompanied 
him, I considered it \ery satisfactorily established that possession of 
the 8 annas had been given through plaintiiTs representative. Raja 
Fershaud Nag, brother' of Doorga Persaud, according to the form 
and custom of such proceedings, that is to say, these parties went 
from village to village erecting bamboos, assembling the ryots, 
taking from them kubooleuts, and in some instances receiving rent, 
and thus delivering to plaintiff’s representative possession of her 
rights. As it appears to me that these acts were symbolical of the 
intention of the party deputed by the court to carry out its orders^ 
and wend deemed to be a full and complete performance of those 
orders, as evidenced by the seijeant having so reported to the 
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sliorifTs office, I consider it must be sufficient to establish for plain- 
tiff a legal title to receive lier sliare of the sale proceeds as an eight 
annas proprietor of the talook Bhowanipore when sold for arrears 
of Government revenue, I therefore decree to plaintiff such share. 
But as the representatives of Damooder Chunder have not opposed 
her rights in this action, I consider she must pay her own costs. 
The case is therefore decreed accordingly, Tlie costs of Ranee 
Hursoonderee to fall on plaintiff as well as her own, and the other 
defendants to pay their own costs. 

The 19th April 1850. 

Case No. 48 of 1849. 

Appeal from a dedsion of Roy Hurki Chunder Ghose Bahadoor^ Principal 
Sudder Ameen, passed on the \2th July 1849 . 

Joyuarain “Bose, (Plaintiff,) Appellant, 
versus 

Kasseenath Ghose, Sumbhoo Chunder Ghose, and others, (Defen- 
dants,) Respondents. 

This appeal was made from the decision of tlie principal sudder 
ameen, alluded to in No. 44 case, tried on the 12th of April, when 
this case \vas likewise brought forward. 

The appellant is dissatisfied with that part of the decision of the 
principal sudder ameen, releasing 25 beegahs 1 1 cottahs of land 
alleged by respondents to be held by them under a pottah of 1194 
B. S., granted by the then collector of the 24-Pergunnahs, on which 
appellant w^as desirous of enliancing the rents, and otlicr lands found 
in the possession of the intervening parties in this suit. 

The principal sudder ameen observes, in his decision, that the de- 
fendants (respondents) urge that their ancestor had long before the 
perpetual settlement, and ever since that time, held and occupied 
the lands specified in their pottah as a cultivating resident ryot; that 
plaintiff* (appellant) has only met this by objections, but failed to 
refute it by evidence or proof ; that defendants’ pottah purports to 
be according to the jummabundee of 1190 B. S., (>783,) and that 
their " dakhillas” support their statement; that ^hey have all along 
occupied and paid at the rates of that pottah for a period of 59 
years ; that although the pottah is not designated as " mokurruree,” 
yet it bears the seal and signature of Mr. Collector Pye, and plain-^ 
tiff does not attempt to impugn its authenticity, it must therefore 
be regarded as genuine, and the rights of the defendants upheld as 
khoodkasht ryots under Section 27, Act XIL 1841 A. D. 

The auction purchaser (plaintiff) appeals against this decision. 
He urges that the pottah filed is fabricated, and that no such en« 
gagements were given to any of the ryots. In proof of his asser- 
tions, he calls attention to the discrepancy between the English and 



52 


ZILLAH TWENTY'POUR PSRODNNAHS. 


Bengalee dates of the pottali, and the copies of correspondence filed 
,by him to prove that ‘the revenue authorities in 1786 and 1787 were 
directed to furnish the ryots with transcripts of the jummabundee 
of 1 L90 B. S., to prevent disputes between the ryots and the gomas- 
tahs, and that the talooks were then let in yearly farm. He also 
points to a precedent of the Sudder Dewanny Adawlnt, published 
at page 102, volume V. of the printed Reports, to show that the rates 
of this jummabundee were considered as affording no proof of the 
ryot’s right to retain these rates at the present day. 

This is an action brought by an auction purchaser to enhance the 
rent of the respondent’s lands, who are joint tenants, and claim to 
hold under an engagement by pottah dated in 1194 B. S., (1788). 
The principal su^er ameen, who tried the case, decreed in favor of 
the ryots, on the ground tliat the pottah, though objected to, was 
not proved to be spurious, and that such engagement, having existed, 
was binding on the auction purchaser, the party holding it being a 
“ khoodkasnt” ryot coming under the class of exemptions in Section 
27, Act XII. 1841. In the first place,I differ from the principal sudder 
ameen regarding this document First, because its appearance is most 
suspicious. The signature of the collector does not look natural, 
the letters seem to me to have been written in a constrained and arti- 
ficial himd, and the English date is 19 days previous to the date of 
the pottah recorded in Bengalee style, that is to say, tlie memoran- 
dum in English above the collector’s signature is the 14th of Feb- 
ruary 1788, while the pottah purports to have been drawn op on 
the 24 til of Falgoon 1194 B. S., corresponding with the 4tn of 
March 1788. Such a discrepancy seems to warrant a suspicion 
that the pottah was written by some one unacquainted with tlie 
English dates. Second, the appellant has filed in the lower court copies 
of a correspondence in the Revenue Department of 1786-87 A. D. 
These letters were previous to the pottah, yet they provide merely 
for the expenditure of a certain sum to mmish the ryots of the 
24-Pergunnahs w<ith transcripts of the jummabundee of 1 1 90 B. S., 
to prevent disputes ^between them and the gomastahs. Had the 
delivery of pottahs been contemplated, this expense would not have 
been sanctioned^ and the possession of pottahs in their talooks would 
have formed the ruje, instead of the exception. The terms of the 
pottah are also inconsistent with the statement of its delivery ac- 
cording to the respondents’ own account. ‘ They aver that their 
ancestor Bejoyram Ghose procured the pottah as jungUbooree, 
whereas he is recorded in the jummabundee of 1190, as holding 
chakeran, resumed homestead and arable lands, and this pottah, datra 
four years subsequently, is to the same effect: how then is it 
possible that lands of this description could have been given 
GO. jungUbooree tenure ? It certainly could never have been granted 
on such conditions, and has in all probability been fabricated to 
back up the I'ecord afforded by the jummabundee papers. I have 
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therefore no hesitation in rejecting the pottah as spurious ; and the 
only point left for consideration is, whether the claim of respondents 
to exemption from enhanced rents is , supported by the fact of their 
ancestor having occupied the same lands in 1190 B. S. (1783) as a 
resident cultivating ryot It seems to me evident from the fact of 
their ancestor’s lands having been included in the general survey 
and measurement of that time, and his then possessing no fixed en- 
gagement or lease that his lands were then assessable in common with 
the other lands of the village, and the precedent pointed out by the 
appellant, in the 5th volume of the Sudder Dewanny Reports, rules 
that the fact of a ryot of the 24-Pergunnahs having paid all along' at 
those rates, does not affect the rights of the zemindar to enhance, if 
it shall be shown that the rates of the neighbourhood have increased 
between that date and the present time. This fact is abundantly 
shown by the data afforded by appellant before the lower court, and 
which rates have been adopted in regard to lands in the same mehal 
declared liable to enhancement I therefore, on the principle of the 
precedent alluded to above, come to the conclusion that the respond- 
ents’ ancestor was assessed in 1190 B. S., at the rates then current 
in the mehal or pergunnah, and that respondents’ rents are now 
equally liable to enhancement under the^ sale law. I therefore 
reverse the decision of the principal sudder ameen regarding the 
lands specified in the pottah, and declare the appellant entitled to 
enhance at the rates specified in the lower court’s decree for land 
of the same description, with arrears and interest, but I confirm 
the decision regarding the protection afforded by the lower court’s 
decree to the lands occupied by the intervening parties in this suit. 


The 22nd April 1850. 
Case No. 19 of 1850. 


Appeal from a decision of Mr, Wright, Sudder Moonsiff, passed bn the 7 th 

January 1850. ^ 

• Jogoo, (Plaintiff,) Appellant, 

versus • 


Jurreeb and another, (Defendants,) Respondents. 

This suit was instituted to recover the amount of a bond, prin- 
cipal and interest, amounting to 55-15-13-2, dated Jthe 2nd of Jyte 
1251, repayable in the following Chyte. 

The defendants denied the 

The moonsiff observes that the plaintiff, out of four witnesses, 
whose names are recorded on the bond as attesting witnesses, brought 
up only two ; one gave evidence in support of plaintiff’s claim^ the 
other pleaded entire ignorance of the matter. The plaintiff then 
produced another person, stated to be the writer of the bond, but his 
name was not affixed to it; and the moonsiff considered the fact of his 
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having really written) the document and witnessed the transaction, 
could not be relied n^n on the .evidence of the abovementioned wit- 
nesses only. The moonsiif therefore dismissed the claim of plaintiff. 

Plaintiff has appealed againrt this order, but, for the reasons stated 
)>y the moonsiff in his decision, I see ho cause for interfering with 
that order, and therefore dismies this appeal without summoning 
the respondent 

The 22nd AhEiL 1850. 

Case No. 45 of 1849. 

Appeal from a decisiotf of Boy Hum Chunder Gkote Bakadoor, Principal 
Sudder Ameen, patted on tke lOM July 1849. 

Ram Chand Dutt and Kally Chum Dutt, (Defendants,) Appellants, 

vertut 

Ram Chand Bose, (Plaintiff,) Respondent 

The particulars of this (;ase are given at pages 74, 75, and 76 of 
the printed Decisions of this court, for the month of July 1846. 
From the decision then given a special appeal was preferred to the 
Sudder Court, which authority, on the 9th of March 1848, ruled as 
follows : 

" In thjs case the plaintiff sued the petitioner to recover possession 
of 55 beephs 6 cottahs of lakhiraj land. He stated the land had 
descended to his father, Dabeepershaud and Gokool Chunder. That 
Gokool Chunder died without having a son, in consequence of which 
the entire 55 beegahs 6 cottahs became the property of Dabeeper- 
shaud, plaintiff’s father, from whom he inherited the property. One 
of the pleas of the defendants was that the plaintiff was only proprie- 
tor of a moiety of the lands, Gokool Chunder having left a widow 
and a grandson by his daughter. On this Trippoorahsoonduree, 
the widow of Gokool Chunder, filed a petition, to the effect that she 
had no objection to the suit being instituted and carried on by the 
plaintiff. Here the matter dropt ; and neither the principal sudder 
ameen, nor the judge, in appeal, though the plea was again urged, 
took the slightest notice of the point, and eventually decreed for 
the plaintiff’.” 

The Court “consider it essential that a plaintiff must show a 
legal title to the property he comes into Court to claim. Here it was 
disputed and no notide was taken of the plea.” The Court “ there- 
fore deem the pfoceedings of the lower courts to be incomplete, and, 
quashing both decisions, remand the case to the principal sudder 
ameen in order that the point above noticed may receive due 
consideration.” 

The principal sudder ameen then nonsuited the plaintiff for not 
making Trip^rahsoonduree and others, heirs of Gokool Chunder, 
defendants, and that order was upheld by the judge of the 24-Fer- 
gunnahs in January 1849, but reversed in special appeal ; the Sudder 
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Court remarking that the lourer courts misunderstood the reason 
for returning the case, which was, that Trippoorahsoonduree’s peti- 
tion and the obiections made by the defendants should be considered 
together, and the lower court’s opinibn recorded thereon. 

On the case being again remanded, the principal sudder ameen 
has decreed to plaintiff* possession of all the land, remarking that 
although TrippoorahsoonWeee and Judoonath are the heirs of Gokool 
Chunder, yet, as they have signified their consent to plaintiff’s 
instituting and carrying on the suit, the court is not required to 
adjudicate on their rights, or to take up the objections of the defen- 
dants. 

The defendants have appealed against this decision, and, besides 
denying plaintiffs right to possession, on the grounds stated by him, 
allege that he in the first instance concealed the fact of Gokool 
Chunder having left ahyjieirs and set up his claim to the whole of 
the property as sole heir to it; that now that his righte of claim 
are clearly shown to extend to only a moiety, he cannot, under any 
circumstances of consent on the part of the other heirs, be permitted 
to prosecute his suit for their rights and his own. It appears to me 
that plaintiff should be nonsuited. The very essence of the court’s 
direction in returning this suit for review of. judgment is the prin- 
ciple “ that a plaintifi* ,must show a legal title to the property he 
comes into court to claim.” In this suit, plaintiff has clearly only 
rights as heir to his father who was not his brother Gokool’s heir, nor 
does it appear that he actually succeeded him. The fact of Trip- 
poorahsoonduree and Judoonath waiving their rights, to permit 
plaintiff to institute this suit, does not vest them in plaintiff, and it is, 
moreover, quite obvious that plaintiff intended to conceal the fact of 
Gokool having left heirs in order to carry on this smt for his own 
benefit I therefore consider the objections of the appellants are 
valid, and nonsuit the plaintiff! 

The 23rd Afbil 1850. 

. Case Na 46 of 1849. * 

Appeal from a decuion of Roy Huru Chunder Ohote Buhadoor, Principal 
Sudder Ameen, passed on the \Ath July 1849. 

MatongeneeDebea, widow of Mohes Chunder Banerjea, and another, 
(Defendants,) Appellants, 
versus 

Joynarain Bose, (Plaintiff,) Respondent 

Suit to assess enhanced rent, amounting to 373-1-6, on 64 bee- 
gahs, 1 1 cottahs, 2 chaMachs of land, and to recover arrears at assessed 
rates from 1251 to Pous 1253 B. S., value of suit 1,547 rupees, 3 
annas, 12 gundahs, 2 cowrees. 

•The plaintiff states that, as atlction purchaser of talook Longy, &c., 
he measured the whole talook, and finding the above quantity of , 
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land in the holding of defendants of various quantities in fire different 
villages, issued notice upon them under Section 10, Regulation V. 
1812; but as defendants had failed to enter into engagemmits he 
brought this action against them. 

Defendants urge that the talook has been purchased benamee by 
the old proprietor, that the measurement was unfairly conducted 
and notice not served, that their tenure consists of 80 beegahs, 
16 cottahs, pao, is estemraree, and has been held at a fixed 
rent long before the permanent settlement, and is not now liable to 
enhancement. 

The principal sudder ameen observes, in his decision, that the 
question of the property having been purchased “ benamee" by the 
old proprietor has been decided in other cases and the purchase 
upheld as bonAjide, and also the dispute about the measurement rod 
settled in favor of the auction purchaser. The service of the notice 
in this case has also been proved by evidence. That the objection 
of the defendants to hold at a fixed rent is inadmissible, as they have 
no pottah or other title to uphold it, and that plaintiff as auction 
purchaser has fall power to assess. That the local enquiry of the 
ameen shows defendants to be in possession of 61 beegahs, 5 cottahs, 
7 chattacks ; and though they allege that 23 beegahs 6^ cottahs of 
this land is held by one Madnub Chunder Banerjea, yet this person 
only came forward to urge this claim before the ameen, and never 
preferred it at all in the lower court. That six witnesses residing 
near the spot deposed that the land is occupied by defendants, and 
that the witnesses deposing to the contrary showed an intention 
throughout their evidence to favor defendants, by misstating the 
rates of the lands in their occupation. The principal sudder ameen 
then decreed to plaintiff rent on the different descriptions of land 
held by defendants, at the rates recorded by the ameen in the local 
enquiry, with arrears and interest, and costs of suit 

The defendants have appealed, but urge nothing new in their 
appeal, and I see no reason ibr interfering with the decision of the 
lower court It is accordingly confirmed, and thjs appeal dismissed. 

t ' 

,The 23bd April 1850. 

Case No. 47 of 1849. 

Appeal from a decinon of Roy Hunt Chunder Okose Bahadoor, Principal 
Sudder Ameen, patted on the 2ltt July 1849 . 

Madbub Ram Mookerjea and Ram Gopaul Mookeijea, (Defendants,) 

Appellants, 

vertut 

•* Joynarain Bose, (Plaintiff,) Respondent 

To assess 23 beegahs, 3 cofiahs, 2 ~pao of land, according to rates 
specified in a notice issued under Section 10, Regulation V. 1812, 
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and for recovery of arrears at the same rates from 1251 to Falgoon 
1254 B. S. Suit valued at 634-8-12-2. 

Plaintiff calls himself auction purchaser of talook Longy, &c., and 
alleges service of notice on the defendants his ryots, who nave refus- 
ed to enter into engagements for the lands they hold together. 

Defendants in the lower court denied service of notice, declare the 
lands are exempt from enhancement, being included in the jumma- 
bundee of 1190 B. S., (1783,) and that the talook has been purchas- 
ed^ benamee by the old proprietor. Ram Gopaul pleaded having no- 
thmg to do with the lands. Madhub states his tenure consists of only 
14 heegahSf 8 cottahs, 13 chattachs, 6^ gundahs, at a fixed jumma of 
rupees 16-4-16-3-4, part of which he purchased, and part is includ- 
ed in pottah from the former zemindar ; lastly, he pleads against the 
fairness of the measurement. 

The principal sudder ameen overruled all these objections. He 
observes that the service of the notice is satisfactorily proved; that 
the purchase of tlie plaintiff of the talook had already been 

decided in another case ; that the local enquiry proved the common 
tenancy of the defendants, and the lands to comprise 23 beegahs, 
18 cottahs, 1 pao; that a claim set up by defendant Madhub 
before the ameen, to the effect that some of the land was debut- 
tur, had nothing whatever to support it; and that certain parties 
stated by the witnesses to be occupants of some of the land had not 
come forward or preferred their claim in any way. The principal 
sudder ameen then details the particulars of the lands in possession 
of the defendants, and the local rates assessible on them according to 
the proof adduced before him, and decrees the lands to comprise 
23 beegahs, 18 cottahs, 1 pao, different descriptions, and the rent 
yearly to amount to 100-3-19^, at which rate he assesses the arrears 
from 1251 to Falgoon of 1254 B. S., and decrees the amount, with 
costs, in favor of plaintiff. 

Against this decree the defendants appealed, but only Madhub 
appeared through his vakeel. He urges a right to hold the land he 
occupies at the rjtes recorded in 1190 B. S. ; but this is only sup- 
ported by the deeds of sale and a pottah of the former zemindar, 
all dated since the permanent settlement, and giving no title to hold 
at an invariable rate. The other exceptions* taken by him to the 
lower court’s order are the same as he pleaded in defence; but the 
reasons given by the principal sudder ameen dispose of those objec- 
tions, and I see no reason to disturb his decision on any point. 

The order of the lower court is therefore confirmed, and this 
appeal dismissed. 
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The 24th April 1850. 

Case No. 49 of 1849. 

Appeal from a ileeirion of Syed Oeman Ally, Additional Priaeipal Sadder 
Ameen, pasted on the 27th of July 1849. 

Madhub Chunder Sumokur, Ouster, and Sumbhoonatb Roy, 
Talookdar, (Defendants,) Appellants, 

veriut 

Sumbhoo Chunder Mitter and Denonath Mitter, (Plaintifis,) 

Respondents. 

Suit for possesssion of a tank and piece of ground said to com- 
prise 14^ cottahs, together with mesne profits, value of suit estimat- 
ed at rupees 113, annas 15, gundahs 4. 

The plaintiffs state that they hold .7 beegahs ancestral rent-free 
land in the village of Jugoola; that of this 6 cottahs had been leased 
to the defendant Madhub Chunder at a rent of 1 rupee 4 annas for 
15 years ; that Madhub Chunder, after taking possession, and paying 
rent for some time, colluded with the other defendant Sumbhoonatb 
Roy, and, under pretence of its being the mal land of the latter, dis- 
possessed ^ilaintiff, and, under color of an ActlY. 1840 decree, keeps 
possession of the land now in dispute. 

Madhub Chunder replies that he holds the land from the talook- 
dar ; and Sumbhoonatb Roy alleges that it appertains to his talook. 

The additional principal sudder ameen determines the issue to be 
tried to be, whether the land in dispute can be held as lakhiraj or 
not, and refers the point under Section 30, Regulation II. 1819, to 
the collector, who quotes in his proceeding the report of the mohafez 
of his office, declaring the land to be part of a valid lakhiraj tenure, 
and on this report the additional principal sudder ameen decides the 
case in favor of the plaintiff. 

The defendant appeals, urging that the land is mal. 

Judgment. 

It appears to me thdt a wrong issue has been declared and tried 
in this case. ^ 

The plaintiffs state that they hold 7 beegahs of rent-free land in 
the village of Jugoo|)t, being part of the land granted under a cer- 
tain sunnud, Na 8334, to their ancestor; that a portion of this land 
was leased by them to Madhub Chunder, who, in collusion with the 
talookdar, has dispossessed them of their rights by alleging the land 
in dispute to be mal. The obvious point to be investigated in this 
case is whether the land in dispute appertains to plaintiffs’ lakhiraj 
tenure, or to Sumbhoonatb Roy’s talook; but in ascertaining this 
point tjhere was no necessity whatever for enquiring into the validity 
of plaintiff’s rent-free tenure, and consequently no necessity for refer- 
rii^ to the collector for report under Section 30, Regulation II. 
1819. I therefore reverse the order of the additional principal suddfir 
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ameen, and direct this case to be sent to the moonsiif of Nyehattee, 
within whose jurisdiction the land is situated, as the claim is less 
than 300 rupees. The moonsiff will declare the proper issue to be 
whetlier the land in dispute is part of plaintiffs’ lakhirm land or of 
the defendant talookdar’s talook, and decide the suit like any other 
case of disputed right of possession. The stamp fees to be returned 
to appellant 


The 24Tn Apbil 1850. 

Case No. 15 of 1850. 

Appeal from a decision of Mr. Thompson, Moonsiff^ Sulkeah, passed on 
the 25th of January 1850. 

Kisto Bajal, (Plaintiff,) Appellant, 
versus 

Pauchee Dossee and others, (Defendants,) Respondents. 

Kisto Bajal stated that his brother held a jote of 4 beegahs 
and died in 1253 B S. He was succeeded by his widow and plaintiff, 
who, on the 2nd of Bysack 1254 B. S., leased part of the lands to 
defendants for 3 years at a yearly rent of rupees 12, taking a depo- 
sit of 20 rupees as security for the proper management of the pro- 
perty ; that defendants paid their rent to plaintiff and his brother’s 
widow jointly up to By sack 1250 B. S., but the rent from Joiste to 
Srabnn remains unpaid; and as plaintiff’s brother’s wife, Brumomoye, 
had left her family and become a prostitute, plaintiff alone sued for 
the arrears due to them. 

The defendants admitted the lease, but alleged payment to Bru- 
momoye in full, and that plaintiff had no right to demand rent from 
them ; they haring neither given a kubooleut in the joint name of 
plaintiff and Brumomoye, or paid their rent joint, or in any way 
acknowledged his joint interest in the property. They afSrm that 
plaintiff has brought this suit as an indirect means oi getting pos- 
session of the property and the 20 rupees Ihey have lodged as 
security. 

Other parties intervened, stating that the lands have been recently 
resumed by Government and new settlement? made, and that the 
lands held by plaintiff’s brother as jotedar have been leased to 
others, and amulnamahs granted, no person having come forward 
aRer plaintiff’s brother’s death to engage as his heir for the jote. 

The moonsiff dismissed plmntiff’s claim observing that the witr 
nesses he brought forward to establish his plea of jomt occupancy 
with Brumomoye were koor^ha” ryots of the jote, and had interest 
of their own to serve in givmg such evidence; and that, plaintiff 
must first prove the collateral issue of Brumomoye’s forfeiture of her 
rights before he can come forward, and claim to represent her de- 
ceased husband. 
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The plaintiff appeals against this decision, urging his having proved 
in the lower courts that the tenancy of himself and Brumomoye 
WM hi common, and that her lapse m>m virtue deprived her of the; 
rights she Succeeded to on the death of her husband. 

This is a suit for arrears of rent which the plaintiff claims under 
a kubooleut given by the defendants to himself and Brumomoye, his 
brother’s widow. 

' The kubooleut does hot mention plaintiff’s name at all, and there- 
fore fails . altogether to establish his claim. His allegations regard- 
ing his brother’s widow are not sufficient, standing alone, to support 
his claim. 

I therefore see no reason to interfere with the moonsiffis decision, 
and dismiss this appeal. 


'■ The 25th Apbil 1850. 

Case No. 19 of 1850. 

Appeal from a deciaion of Mr. Wright, Sudder Moonsiff, pasted on the 
l\th December 1849. 

Ramdhone Sein, (Plaintiff,) Appellant, 
versus 

Fuzlull Kurreem, Madhub Mundnl, and others, (Defendants,) 

Respondents. 

The plaintiff states that he purchased a jote granted to one 
Madhub Mundul in perpetuity by the zemindar, and proceeded to 
make engagements and settled new ryots on the lands, the old ones 
fmling to enter into engagements witli him, when the zemindar and 
six others turned out his tenants and dispossessed him. The date of 
his kuballa of purchase is the 26th Bysack 1253, (6th May 1846.) 
The zemindar alleges that Madhub Mundul had abandoned his jote 
at the end of 1247 B. S., being at the time in arrears, and he there- 
fore let the lands to pthers made defendants in this caijfe. 

Madhub Mundul admitted the sale of the jote, and otherwise 
snorted the claim of plaintiff 

The other defendants supported the allegation of the zemindar, 
Fuzlull Kurreem. * 

The moonsiff observes that the witnesses brought forward by the 
plaintiff are not trustworthy, and their evidence cannot be relied 
upon, and that the witnesses for the defence depose to the fadt of 
Madhub Mundul having abandoned his land in 1247, and there is 
nothing to substantiate the assertion that he held possession after 
that ^e, and therefore disipisses the suit. 

,Iti3 urged by appellant (the plaintiff) that he asserted in the 
lower court that a par^ named Harumohun Mistree had sued under 
Act lV. 1840, in the yi^ 1252 B. S., in the name of Madhub 
Mundul, for possession of 3 beegahs some cottahs of this jote land. 



ZILLAB T^fTBNTr-rOlTB PSKflUNNABS. 


61 


and that the circunstance is alluded to in the kuballa» aa indicating 
the land for possession of which Harumohun’s claim was rejected, 
and that plaintiff filed in the lower court a fysalah of the former 
moonsiff, in a civil suit brought by Harumobim to reverse the de- 
cision imder Act IV. 1840. This, plaintiff urges, is suificient to 
support the assertion that Madhub was in possession after 1247 B. S. 
As 1 observe that this matter, though brought forward, as stated by 
plaintiff, has not been considered by the lower court though support- 
ing the fact of Madhub’s possession up to 1252 B. S., I return this 
case for re-trial. The moonsiff will give due consideration to thjs 

J oint, if it escaped his observation, or explain, in his decision, why he 
eems it immaterial to the support of plaintiff’s claim. The stamp 
fees to be returned. 


The 29T,n April 1850. 

Case No. 44 of 1850. 

Appeal from a decision of Beneenath Bose, Moonsiff of Maniktulla, passed 
on the Wth of December 1849. 

Ram Chand Ghose, (Plaintiff,) Appellant, 
versus 

Pearee Bewah, (Defendant,) Respondent. 

This suit was instituted by the plaintiff on the 4th of July 1849, 
to recover from the defendant 104 rupees, 13 annas, 4 gundahs, 
2 cowrees, 2 krants, principal and interest on a bond for 100 rupees, 
dated the 26th of Maugh 1256 B. S., payable with interest in the 
month of Bysack following. 

Defendant denied the debt in toto, and alleged that the plaintiff 
was not in such affluent circumstances that he could lend the money 
he sued for, and that the suit had been got up by one_ Eissub 
Ciiunder Bose, her enemy. 

The moonsiff dismissed the claim, deeming plaintiff’s witnesses 
unworthy of credit His reasons for this opinion are their low posi- 
tion in life, and their ignorance of plamtifTs affairs in general, though 
stated to be familiar with them. He, moreover observes, that plain- 
tiff is not the wealthy person he represents himself to be, but lives 
by his trade (the sale of copra,) and W not apparently the means of 
lending money. 

The plaintiff appeals against this decision, urging the respectabili- 
ty of Us witnesses, and that the impressions of the moonsiff r^arding 
them are erroneous. 

I observe that the plaintiff’s case is solely supported by tfaeeyidence 
of his witnesses. The depositions of these persons appear to have been 
conducted by the moonsiff himself, and he has stat^ in his d^sion 
that they are not persons whose unsupported evidence can be rdied 
upon. This court has only the record of these depositions to refer 

42 
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to, and cannot wisely set up its opinion against the impressions of 
the moonsifF, who has examined the parties. The moonsiff of Manik- 
tollah is, moreover, a discreet and careful officer, and I doubt not has 
given a conscientious opinion on the merits of the case. 1 therefore 
see no grounds for interfering with the decision of the lower court, 
and confirm it. 


The 29Tn Afkil 1850. 

Case No. 48 of 1850. 

Appeal from a deeieion of Mr, Wright, Sudder Moonsiff, passed on the 

7th January 1850. 

Gunganarain Eatall, (Defendant,) Appellant, 
versus 

Parbuttee Chum Paul and others, (Plaintiffs,) Respondents. 

The plaintiffs state that they purchased 1 beegah 1 cottah of 
lakhiraj land from Bissonath ana Kiddernath (made defendants 
in the suit) on the 21st of CWte 1255 B. S., and were ousted by 
Gungarain and Eillaram in Jeyth 1256 B. S. Plaintiffs therefore 
tjj/Umf^ecoverv of the same. 

PlP wigarain alleges a previous purchase of the land as far back as 
the 12th Kartick 1248, (27th October 1841,) from Bissonath and 
others, and possession from that time. Killaram avers that he holds a 
mokurraree under-tenure of the land in dispute. The other defen- 
dants support the claim of plaintiffs admitting having sold the land 
to them. 

The moonsiff decides as follows : I am of opinion that both the 
purchases have been established, and as there is nothing in the 
evidence to show that plaintiff was aware of the prior sale to 
Gunganarain when he had his deed of sale registered, such registry 
must be held to invalidate the deed of sale to Gunganarain, which 
has not been registered." Qn this view of the law, the moonsiff 
decrees the plaintiff possession of the land. 

It appears to me that this is a misconception cf the law of regis- 
tration, which is not applicable to the circumstances of this case. 

The appellant G^u^nganarain alleges that he purchased the land in 
dispute from the same parties who have since sold it to plaintiffs, 
seven years before the date of plaintiffs’ deed of sale, and that more- 
over possession was delivered to him at the time of purchase. The 
purchase of appellant is said by the moonsiff to be as autlientic as 
the subsequent purchase of plaintiff, but the latter deed of sale being 
registered invalidates the previous deed of sale of appellant which is 
upregistered. Appellants deed of sale however is dated the 27th 
(MoW 1841, that is, previous to the promulgation of Act XIK 
1843, which Act specify’ provide ‘‘that nothing in this Section (2) 
shall be construed to extmid to any deed, or certificate, made b^re 



ZILIAH TWENTIT'FOUR PBROFNNAH8. 


63 


the said Ist day of May last past ” It is not therefore afTected by 
the law. ' • 

I therefore return this case to the moonsiff, who has decreed 11 
upon the understanding that the latter deed of sale invalidates the 
previous one because unr^tered, that he may take into consideiv 
atioinl^§ pleas urged by the defendant regarding th$'< purchase and 
possession of the property, and decide the case on its merits. Stamp 
fees of appellant to be returned. 

The 29th Apbil 1850. 

Case No. 49 of 1850. 

A'ppeal from a decision of Mr. Wright, Sadder Moonsiff, passed on the 
7th January 1849. 

Bissonath Banerjea and Eedemath Banerjea, (Defendants,) 
Appellants, 
versus 

Parbuttee Churn and others, (Plaintiffs,) Respondents. 

The parties appealing were made defendants in case No. 48,.‘of 
this date, and have preferred this appeal from the moonsid’s d 
because in it he has recorded that the defendants, Gun^anar ^ 
Kiilaram, are at liberty to sue appellants for damages, if so advi 
for having caused them so much litigation by giving them an inyalic 
title. As the original case has been sent back for re-trial, asTecoM- 
ed in case No. 48, decided this day, there is no necessity for this 
court to adjudicate on the plea set forth by appellants as to their 
having denied the sale of the property to Gunganarain. This point 
will, of course, be again considered by the moonsiff in deciding the 
original suit The appellants will therefore receive back their stamp 
fees, and the case be remanded. 

The 30th Ap^ 1850. 

. Case No. 52 of 185(1. ' 

Appeal from a decision of Hurrisk Chunder Mitier, Moonsiff of Lubshaw, 
passed on the Wth January 1850* 

Kistomohun Paroye, (Defendant,) Appellant, 
versus 

Rajehunder Paroye and othms, (Plaintiffs,) Respondents. 

Suit to reverse a summary decree of the Baraset revenue court 
under Regulation VII. 1799. * 

The plaintiffs set forth that thejr are tepants of the zemindaTree 
pergunnah Bajeedpore, and exercise the privilege of fishing in cer- 
tdn localities, when overfowed by the rivers. That the defendant, 
Kistomohun, had set up a right to .the fishery in^a branph of the 
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("^h'W itkm ^ ovutw i 

L Ife^lgnng^,) m*dv vHrAili^ gfmtt fnm ' 
.6<ac|immnto (in this casd«) ai^ ttade».(t,pi»jMMK | 
i to Hvvs h«on‘«(ecatE)(l hy plimtj^, bycroghi a sp: ' 

AgithMt AnrcAWi d 186 | B. S^aa^ IHrMorod $\ 

36»,yw iti «• J9piiset dopaty collector's dottrt on the . 

1^. Vo set ai^de this a-word the pirdlent aeUoo is ibeljtiM! . 

Iho de&ndant Kistomohoo replied that the ;tiYer BopatofigoL 
bAVit^ cdieiigedits conrse, and flowed ^toitgb the eetates oraAg<^ 
gomohap, Soroo^ Baroye, and othets, be h}id tafeeii a loAso <i!f 1^, 
same in 124^ B. S.> anfl at plaintiffs* ieati^t>had undeikit the flubety 
to them at a jumma of 46 rapoos. In we jiear 1264«tnAy oidjtfMKtd 
5 rupees, he therefore sued them summarily flyr the beJAnbh Attd 
cbtelnei an award in his favor. 

The zemindars filed a reply in support of Kistomobnn's deihnee. 

The mooii^fip obsmrres that the kubooleut flled by Elstoxnolnul iq* 
support of his claim in the revenue court is not on stampt paper, as 
retjnirod by the law under Section 31, Schedule A., Bm^tieilll 
X 1829, the yeiuly rent being in excess of 12 rupees. Dn thaiN 

^e ihoonsiff reversed the summary dedsion, and decreed thef 

’ suit, withr costs, in favor of plaintiff. 

^ lAdohun appeals against the decision, admitting that the 
olent is written on ^ain paper, b,ut urging that it mUSt be 
ded,as the counterpart of a ryottee pottafa, 'which would be 
exempted under the stamp Ians. 

I do not consider the appellants’ plea ; it is oifly the pottaha 
el tadhmi^ng ryots, which are exempted i^er the stamp law when 
for a yeaily rent exceeding 12 rupees. .’Ihe present, as a jtdkulr 
lease, is clearly taxable with stamp duty under Sections 29 and* 91, 
Schedtfle A., Kogulaticm X 1829. I therefore conflDQ the dedsiou 
of the low eV court, and dismits tills appeal. . 
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Thb lOra Jnim 1850. 

No. 123 of 1848. 

Appeal /hm the deeition ^ Mr. ' Jaekeon, Moen^ 

. the 15M Avigvtt 1848. 

Soffiirooddeen Khonkar, 
ternte 

Eotubooddeen Moonshoe, Mnncerooddo^ SUkda&w 
Kaaeo, Abdul Ali^ Nador A^Bodun KbutdOin 
>lj,'Miaiomed Ho« isein. Baboo Khan,Maboined 
SUikdar, son of Koushnn^ Munwur 'Sbikditfi 
Peeijan Beebee, Arjan BcObee, Ditya Beebeo, A 
Mehedee Talookdar, (Deibndants,) Responck^ti 

This suit vas instituted by the plaintiff fer 
8 annas share of a tenure called a simina, with nteniii^ 
his damages at rupees 284, ani\as 14. It ap 
^intiiTa statement that all the rights and int 
Shikdar in howla Kotubeeddern, formerly how^ 
kiamnt Neainuttee» taleokMirza Hydur All, a ' 
nah Buzoozgome,^iore» were attached by Qo' 
this howla thepa was a aimToa created prior to 
an 8 anna shar^ nf which {daintiff purchased pd/f 
tkai Idahonied Rouihiiiii» d^mdant, and BnmMili 
dae» on< the 1st Ohyte 1241, with other pseperty. 

tike rent wfke &rmer ana tehsildar of Government an 
ef tim Baekergunge : that in the year 1234j 

of Aya^ Shikdar being sold, the defendants, aim ' ^ 
with the ekfieption of the dwmliiig house, and 
mooddoen Shikdar, forcibly ejoc^ him fee 
aanadbuEteeftiieaimma. , 

Budna Beebee, who was the purch 
Meonshoe, denied the esdstonce of a aim 
tion. And observed th<t Ihe plaintiff 
befiir j the demitv collector in another 

Wi 
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Bysftkh ISdlt ail wliicli 


, rI auction purchase, on the 
iinantfi she haa received. J 

y’Tto pl^tiff* in his replication, allad^to the duivijardan, Malio* 
*||LMjl and Mahomed Zaheer, having sued for an increase of 
iPM^n^that ahnma, and that the papers of the tuhsildars and 
ii dttldUlia the nasir weald show the existence of that tennre. 

* Malliii^e^ Booshun, Mahomed Shikdar, Nooijan, Peerjan, 
.Atjan, and Ditm corroborated the plaintiff’s statement, and denied 
IEpdM$iiNKLof Kohooleuts mentioned by Bndun Bcebce. 

Btidnn ^bel^ in her rejoinder, observed that neither in the 
jpapen ^ven by Neamutoulla to the amcen, nor in a petition filed 
by Shttmooddecn to sae as a pauper, was there any mention of this 
aWtna> 

The moonsiff did not consider there was any sign of a zimma 
'tndkVhig in the records of the collector, to whom he had made a 
rel^nce, and observed th^ although in the accounts of Mahomed 
Jnmma, ijardar for the J^ar 1228, a zimma was recorded, yet 
'these accounts could not be depended upon, as the farmer was 
'’Clatad to Roushunooddeen, and the duivijardars, Mahomed Esuff 
nd Mahomed Zakecr, wore also his relatives; and seeing that 
^Ither in the accounts from 1196 to year 1227, nor, in the detailed 
|UK>unt given by Neamutoolla in the year 1196, was there any 
■ignof a zimma except for 1 kanee neej khamar land: he con* 
fsiaered the i^aintiff’s claim unfounded and rejected it. 

The appwont denied any detailed account of property having 
been ^ven by Neamutoolla, and, if Kotubooddeen did suppress 
ffm extttence of the zimma, his rights could not be affected thereby. 

< Ihe respondents repeated their former pleas, referred to the 
copy of the terij delivered by Neamutoolla with his signature in 
the year 1 196, which they had fildd in this case, and considered 
‘ : extraordinary that the plaintiff had been able to preserve dakhil- 
of an old date, when, according to the report of the record 
' of the collectorate, the Government records of the same period 
3U destroyed by an inundation : they declared, moreover, 
ongh there might be a zimma within a talook, it was not 
"ry ^in peigunnah Buzoorgomedpore for such a tenure as a 
L be formed within a howla. 

vh from the reptnt of the record keeper of the Backer- 
fiVopate, a zimmaappears tohave beenrecorded in the khass 
the nazir of Uie collectorate for the year 1250, 
the 3^ ^ 

•wasil-bakee papers of Issur Chunder, who was 
Ibis «'^nW®ar 1239 to the year 1248, yet from the absence 

cf oft 8*8?* ?* the year 1196 to the year 1227, 

ajsd. from „ ^ces under which it was recorded in the 

the farmer in the year 1228, 
adverted w**y,jfti,^iff, the original existence of the zimma 
is cettwiny no® ^ V^^over, the auction purchasers are not 
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of the description rec^ised in Section 26, Act I. 1845, 1 am of 
opinion the plaintiff comd not bo thus summarily ejected. 

The appeal is therefore decreed, tho moonsiff’s order reversed, 
and the appellant will receive possession of the share of the 
zimma claimed by him, from Kotubooddoen Moonshee, Manecr> 
ooddeen Shikdar, Budun Bcebec, Abdnl Ali, and Nader Ali, with 
mesne profits from Bysakli 1251, and interest from tho date of the 
amount being ascertained, and costs against tho persons above" 
mentioned : the other defendimts being released from all respond* 
bility except that of the payment of their own costs. 

The 11th June 1850. 

No. 122 of 1848. 

Appeal from the decteion of Mr. Jackson, Moousif of Bowfaul, dated the 

SOth Avgust 1848. 

Pranhishen Singh, (Defendant,) Appellant, 
versus 

Sonaoolla Shikdar, Doonee Shikdar, and Nnjnmooddeen, (Plaintiffs,) 

Respondents. 

This suit was instituted by the plaintiffs for possession of 2 
kanees, 14 gmidahs, 1 cowree of land, with mesne profits, connected 
with their howla in the 4 anna share of tho principal defendants 
in talook Rampershad Singh, mouzah Dundee, kharija per^nnah 
Buhadonnggur, laying their datnages at 148 rupees, 4 pie, 19 krants. 

The reply of Pranhishen Singh was to I he efi'ect that in the year 
1249 the land was allowed to lie fallow and arrears accrued, and on 
the 15th Jyte 1250 Sonaoolla, Pporeon,Najumooddecn, andChottoo 
Boebee gave up their land by a regular deed drawn up on stampt 
paper of which a copy wsis in the collector’s office : that the howla 
was in fact broken up, and kubooleuts given to other sharers of the 
talook as cultivators. 

Tokonee Boebee corroborated the statement of the defendant re- 
garding the resignation of the land on the part of the plaintifi's. 

Jugmohun Chand, who was a 2 annas sharer of the talook, confirm- 
ed also tho defendant’s statement as to the resignation eff tl^ land, 
and alluded to tho plaintiff giving a kubooleut in his son’s a|me m 
cultivator, and to their having admitted to tho butwarrah ameefi , 
that they had no claim to a howla. 

The replication of Sonaoolla was merely a repetition of his plaint, 
and a denial of the resignation, as alleged by Pranhishen Singh. ' 

The moonsiff discredited tlie deed of resignation, considered titers 
w'as discrepancy in tlie evidence of tho witnesses to its pijsparatbtif 
and not finding any record of it in tho butwarah ameen’s papers, wid! 
being of opinion that tho ejectment of the plaintiffs was e$tablished» 
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he gave a.decree, with mesne profits^ against Frankishen Singh i re* 
leasing the other defendants. 

The appellant observed that the plaintiffs had not sued for the 
entire howla but only for a portion ; that Tokonee Beebee^ their 
former sharer^ had herself corroborated the fact of the respondents’ 
having resigned their land, and, if the moonsiff entertained any 
doubts <Hi the subject, he might have examined the butwarah amecn: 
that Adheenot Rae and Heenot Rae, the 4 anna sharers of the 
talook, were the promoters of this suit,' and the serishtedar of the 
moonsiff’s court, with whom they were connected, had been affording 
them assistance in the matter. 

The respondents adhered to their former denial of the resignation 
of the land. 

The chief point for consideration Is whether the respondents did 
really give up their land. Now, considering that in the year 1247, 
the respondents complained to the collector of the attempts which 
were being made to break up their howla, I cannot look upon the 
deed of resignation filed by uie appellant as a genuine document, 
.unsupported as it is by any satisfactory and reasonable evidence. 
The decision of the moonsiff is therefore confirmed, and the appeal 
dismissed, with costs. 

The com|daint against the serishtedar of the moonsiff’s court will 
be investigated in a separate proceeding. 


The 11th June 1850. 

No. 155 of 1848. 

Appeal from the decision of Moonshee Ma/eezooddeen, Moonsiff of 
Mendigmge, dated the ^Zth November 1848. 

Ram Churn Manjee, (Plaintiff,) Appellant, 
versus 

Mahomed Zukhee Chowdree, (Defendant,) Respondent. 

This suit was instituted by the plaintiff to reverse the decisions of 
the uncovenanted deputy collector and deputy collector of Bullooah, 
imder Regulation VII. 1799, and to recover the sum of Company’s 
rupe9i;294, 4 annas, 2 nia He represented that in the 9 annas share 
of pergnnnah DukhinShabazpore, mouzah Sonarpore, andRajapore, 
he had a howla consisting of 14 kanees 2 gnndahs of land, assessed 
ata jummaof Sicca rupees 196, 1 anna, 5 gundahs; that the defen- 
dant, having taken a farm according to Us statement, of the villages 
in question from the zemindars, and under the pretence of Company’s 
rupees 186, 8 annas, 19 krants, principal and interest, being due from 
him as/emindar, after deducting 2 ruraes paid, at a rent of Com- 
pany’s rupees 276, 1 anna p^ annum for 13 cowrees, 4 gundahs, 
3 krants of land, sued him in the deputy collectorate of Bullooah, 
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that ho (plaintiff) attended and deposited in court the sum of rupees 
294, 4 annas, 2 pie, including costs, but the nncovenanted deputy 
collector gave a decree against him, which was confirmed, in appeal, 
by the deputy collector of Bullooah. 

Mahomed Zukhee Chowdree denied the existence of the howla, 
declared that he had received a farm of the villages mentioned from 
the zemindars, and in the papers delivered by them fdiere was a 
kursa zimma, recorded as being in the possession of the plaintiff, 
consisting of 13 cowrees, 4 gundahs, 2 krants of land, at a jumma 
of Company’s rupees 276, 1 anna, 10 pie per annum, on account of 
which, after deducting 2 rupees paid, there remained a balance' of 
Company’s rupees 286, 8 annas, 19 gundahs, principal and interest, 
for which he sued the plaintiff in the Bullooah collectorate, and in 
the reply in that case no allusion was made to a howla. 

Edmund Kent Hume and Arratoon Harrapiet Arratoon, zemin- 
dars, corroborated the defendant’s statement. 

The plaintiff, in his replication, commented upon the want of speci- 
fication regarding the farm, and also the papers delivered by the 
zemindars, namefy, for what period the former was given and under 
whose si^ature the latter W been signed; he persisted in his 
howla being of long standmg, and in the dakhillas he had received 
the word ” zimma” had been inserted in lieu of “ howla.” 

The moonsiff referred to the papers filed by the defendant and the 
evidence adduced in the summary suit, to the silence of the plaintiff 
on that occasion regarding the existence of a howla, to the fact of 
the zemindars havmg supported the defendant’s statement, to there 
being no doubt df the plaintilTs ryuttee tenure within the farm of 
the mifendant, and the absence of all proof of a howla from the dakhil- 
las produced, and dismissed the claim of the pleuntiff, upholding the 
summary decisions of the deputy collectors. 

The appellant reiterated bis former arguments, and insisted that 
as there was no written engagement contracted, and nothing men- 
tioned about instalments, the demand of interest was erroneous; that 
in another case, in which he had complained against the defendant 
for forcibly taking a kubooleut for this very land, he had gained a 
decree from this moonsiff. 

On looking at the case mentioned by the appellant it appears that 
the respondent was cast in a suit brought against him ror forcibly 
taking a kubooleut from the appellant, and very properly so; but in 
this case, as the appellant does not deny his possession of the land in 
question, the only question for consideration is the existence of a 
howla or not; and as, in my opinion, no evidence whatever has been 
adduced in support of the appellant’s claim, I see no reason to disturb 
the decision of the moonsiu, ivhich is confirmed, and the appeal dis- 
missed, with costs. 
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The 14xh June 1850. 

No. 149 of 1848. 

Appeal from the decision of Baboo Ohhoy Cotnar Butt, Moonsiff of 
Bnrritml, dated the \6th November 1848. 

Nuwab Jan and Pnncha Beebee, wife of Mea Jan, deceased, mother 
and guardian of Baber Ali, minor, (Defendants,) Appellants, 

versus ' 


Eajul Khan, ShurbanBeebee, wife of Esoff Elian, mother of Baboo 
Ehan, minor, and Majoo Beebee, wife of Babeeroolla, mother of 
Adbo, minor, and Armonja Beebee, wife of Fukecr Mahomed, mo- 
ther of Eadir, minor, and Shookoor Ehan and Alif Ehan, them- 
selves, and as guardians of Chand Ehan, and Hoop Jan, wife of 
Hyat Ehan, deceased, and Doola, wife of Zaliir, (Plaintifis,) 
Respondents. 


This suit was instituted by the plaintiffs for possession of an 
8 anna share of hereditary property, with mesne profits, laying their 
damages at 228 rupees, 13 annas. They represented that, in the 
3 annas and 5 annas 10 gundahs share of pergunnali Shazadpore, 
mehal Newaree, in Soorjpassu, and other kismuts in talook Soo- 
jagul Ehan, Moossa Ehan, the ancestor of Soojaooddeen and 
runcha Beebee, and of themselves, plaintiffs had a share recorded at 
a jumma of Sicca rupees 19, 8 annas; that after the death of Moos- 
san Ehan and his wife Borye Beebee and bis sons Eaim Ehan, 
Sabeb Ehan, and Sumush Ehan, and his daughter Gouree Beebee, the 
property being divided into sixteen portions, an 8 anna share be- 
longed to Roopban, Soojaooddeen, Armanee, Funcha, and tho other 
8 anna share to Eajul Ehan, Shurlian Beebee, Nujjoo Beebee, Au- 
mnja Beebee, Hyat Ehan, and after his dcatli to Shookoor Ehan and 
Alif Ehan, for themselves and as guardians of Chand Ehan, and 
Tola Beebee, and Roop Jan, according to the portions noted in' the 
As. Gs. that tho collections were under 

RoopUn 1 0 the superintendence of Soojaooddeen from 

^jaooddoon, 0 4 whose management they derived very 

AwmnnAA n * A ^ -m m m *' 


o-- is profit, and in the commencement of 
AnnutM, *2^ 0 4 the year 1245 Soojaooddeen colluded 


K^nl Khaa, 2 

Shankar Beebee 1 

Mo]/joo Beebee, 1 

AmanjaBeeb^ 1 

Hyat Khan, ............ 2 


8 with Puncha's husband, Meoa Jan, and his 
^ brother, Nuwab Jan, and the aforesaid 
4 Meea Jan, on the grounds of having pur- 
0 chased an onsut talook and a 5 annas. 


6 gundahs, 2 cowrees, 2 krants share of 
the talcwk from Bunsee Budun Rae, deceased, and tho remaining 
10 antiaB, 13 gundahs, 1 cowree, 1 krant share from Soojaooddeen, 
Pnncha, and Roopban, dispossessed the plaintiffs and was in possession 
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of the entire 16 annas share : and after his death Pancha and Kuwab 
Jan, for themselves and as guardians of Baber Ah‘, minor, were in 
possession ; and NuwabJan, with the collusion of Soojaooddeen, 
brought a false case under Act IV. 1840, in which Kajul Khan, who 
was ejected in the year 1245, was made to appear still in possession, 
the case being decided without his knowledge. The plaintiffs denied 
the existence of any ousut talook, or the purchase of the 5 annas, 
6 gundahs, 2 cowrees, 2 krants share by Bunsce Budun Rac ; and 
Soojaooddeen and Puncha anfl Roopban, being the proprietors of a 
small portion, had no authority to dispose of the shares of the plain- 
tiffs and of Armanee defendant. 

Nuwab Jan and Puncha Beebee denied the right of the plaintiffs 
and also Sumush Khan and Gourec Beebee, as heirs of Moossa Khan ; 
they observed that in talook Soojagul Khan, Moossa Khan had a 
share recorded at a jumma of Company’s 20, 5 annas, 5 pie, his 
talook being established in his name ; that after his death and that of 
his wife, Burye Beebee, and his sons, Kaim Khan and Saheb Khan, 
Puncha Beebee and Sojaooddecn and Koopban were in possession, 
the two former as the son and daughter of Ahbass Khan, son of 
Saheh Khan, and Roopban as wife of Manih Khan, son of Kmm 
Khan ; that on the 32nd Jyte 1233 Salieb Khan gave an ousut tar 
lookdaree lease of 8 beegahs of land for a consideration to Qopal 
Kishen Ghuckerbuttee, who in conjunction with his sharers sold the 
same on the 7th Bhadoor 1238 in the name of Sham Chunder Do^ 
to Bunsee Rae alias Mooraree Mohun Rae, to whom also Soojaood- . 
deen sold a 5 annas, 6 gundahs, 2 cowrees, 2 krants share of the 
talook, which with the ousut talook was afterwards transferred for 
a consideration to Meca Jan, husband of Puncha Beebee, and brother 
of Nuwab Jan, and a 10 annas, 13 gundahs, 1 cowree, 1 krant share 
was sold to the aforesiud Meea Jan by Puncha Beebee, Roopban, and 
Soojaooddeen ; that after the death of Meea Jan they were in pos- 
session on account of themselves and as guardians of Baber Ali, 
minor, when, in consequence of the opposition of Doorgaguttee Rae, 
Soojaooddeen Khan, and Kajul Khan, a suit for possession under 
Act IV. 1840 was brought against them, on which occasion Sooja- 
ooddeen Khan styled himself and Kajul Khan as in possession of 
and entitled to a 5 annas, 6 gundahs, 9 cowrees, 2 krants share of 
the talook, and although false evidence was produced to support his 
claim a decree was ^ven in favor of them, Nuwab Jan and his party ; 
and they concluded by observing that, as the plaintiffs had not sued 
to reverse that summary order Act IV. 1840, their plaint was irre- 
gular. 

Hie plaintiffs, in their replication, observed that Moossa Khan had 
two wives, namely, Burye Beebee by whom there were two sons, 
Sumush Khan and Haleem Khan, that Haleem Khan died withont 
heirs and Kajul Khan was the son of Sumndh Khan, and Shnrban 
Beebee and Majjoo Beebee and Aurunja Beebee his daughters ; that 
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tibe other wife of Moossa Kh&n was Am Beebee bj whom there 
were two sons Eaim Khan and Saheb Khan> and a daughter ^uree 
Beebee : the^ r^ieated the collusion of the defendant Puncha, Boop- 
ban> and Soojaooddeen, and claimed the protection to which they 
were entitled as heirs. 

SoOjaooddeemi^Boopban, andArmanee observed thatMoea Jan 
had the management of tlie talook feom 1245 to the year 1252, and 
afeei^ his death that Soojaooddeen was dispossessed through the col- 
lusbn of Bnwab Jan and other defcndantai, and denied the grant of 
the ousut talook, or the sale of the 5 a., 6 g., 2. c., 2 k., 
and 10 a, 13 g., 1 c., 1 k., shares as stated by the other defendants 

^e moonidff did not consider the question to be one of inherit- 
ance bntofjpossession; and being of opinion that the right of the 
plaintiff was in some measure proved by the repl^ of Soojaooddeen 
and their fermer possession established, and referring to the absence 
of all documentary proof in support of the ousut talook and the 
porebase alluded to oy Puncha and Manik Jan, he gave a decree 
against the aforesaid defendants, with mesne profits. 

The app^lants complained of tho moonsifi in opposition to their 
reqnesiiitakiog the evidence of four witnesses of the plaintiffs, who 
had been tutored by them, and considered it extraordinary 
that the moonsiff should be guided, in his decision, regarding tlm 
rights of the plaintiffs (respondents,) by the reply of Soojaoocmeen, 
as well as Kajul hulian, were both made defendants by the 
app^ants in the case under Act lY. 1840 ; that Soojaooddeen, in 
lus statement on that occasion, alluded to Kajul Khan’s right, but 
the latter gave no reply, and seeing the result of the decision in that 
case he hra in the present instance brought the suit through Kaiul 
Khan, making himself defendant for the purpose of confessing judg- 
ment; that in the case under Act lY. 1840, Soojaooddeen represent- 
ed Ki^ul Khan as being in possession previous to the institution of 
that case, whorou in K^jul Khan’s plamt and Soojaooddeen’s reply 
in this case, and in the evidence of the witnesses, it w.a^ slated that 
Kajul Khan had been dispossessed for a period of 8 or 9 years, 
wuch ineonsistmicies were of themselves sufficient to invalidate the 
claim of the plaintifik 

Respondents have made no further remarks, 

t disagree with the moonsiff in his reasons for giving a decree in 
&v<^ of tho re^ndents, particularly in connection with the reply of 
Socijaooddecn, for the rights of the defendants cannot be ii^ni^ by 
ahy i^iiae Soojaooddeen may choose to do ; and considenng that 
$oojaooween was a defendant in the case brought bv RnwabJan 
and ofthers under Act lY* 1840, any statement feom W should be 
reeldved wiffi caution, and, cerbdnl^, does not admit <ff much weight* 
1 am of oj^ptbn, moreovei', thait thu was most particularly a fiaae of 
inheritane^ fer upon that tho validity or otherwise of the 
ehdm of the iresneadonts. 
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Tlio omission thereforo of tho former moonsiff to make proper 
enquiries on tliis point and ascertain the trutli of the respondents’ 
being heirs of Moossa IChan, whidi is denied by tho appellants, 
renders the investigation in this case defective. The appeal is there- 
fore decreed, and tho former moonsift's order reversed, and the case 
rotarned to the present inoonsiftj who, after satisfying himself upon 
the point adverted to will decide the rase upon its merits. 

The amoiint of stampt paper, on which tlic appeal is engrossed, 
will be refunded to tlio appcllapts. 


The 17tu June 1850. 

No. 12 of 1847. 

Jppeal from Ihe decision' of Motilvee Mahomed Kuleem, Principal Sad- 
der Ameeiit dated the 20th January 184/. 

Radlianath Baiierjeea, (Defendant,) Appellant, 


Ekramoolla, Sheikh Boodhoo, Sheikh Abdool Shookoor, Sheikh Doe- 

anutoolla, Surban Bcebec, and Kootubjan Bcoboo, motlier of 

Ukburoolla, deceased, (Plaintiffs,) Kcs[>ondcntB. « 

The plaintiffs sued as paupers to reverse the sale of 2 annas, 
15 gundahs, 2 cowries, 2 krants share of a talook,and to obtain pos- 
session of their share, with mesne profits, laying their damages at 4738 
rupees, 14 annas, 3 pie, 18 krants. They represented that in tho 6 
annas 15 giindahs share of pergnqnah Saicemabad, the zumeendarco 
of Sutt Churn Ghosal, kismut Gandhurhporc and other kismuts, tliore 
was a talook called llosscin Vakeel, of which an 8 annas shore be- 
longed to Lall Maliomed, and of the remaining half a 4 annas share 
belonged to Ilookmoolla, grandfather of Ukburoolla, and to Ghous 
Mahomed, father of Ekramoolla, Boodhoo, Abdool Shookoor, and 
Decanutoolla, and a 4 annas share to Iiuamooddocn: that Gopal 
Chunder Palit, a sharer to the extent of 6 annas lOgundahs in Lull 
Mahomed’s shore, took a farming lease from tho plamtifis of Ghons 
Mahomed's 4 annas share, the mofussil assets of which were 215 
rupees, 12 gundahs, leaving out burmottur, cheraghee, and other 
descriptions of land from tho 1st of Bysakh 1233 to the month of Assin 
1243, a period of ten years and six months, and gave them a knboo- 
Icut duly registered to tins effect, that, after paying t^e sadder re- 
venue, the mofussil and other expenses enumerated in the kuboolcut, 
ho would assign to the. plaintiffs yearly tho sum of 4 rupees, 12 
annas, 12 gun(hihs: that in the year 1235 Debnarain Rae and Bis^ 
hunt Rac Chowdrcc,undor tho pretence of having purchased a W 

2 
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anna share, the rights of Kureem Khan, complained against the plain- 
tiffs and Imamooddcen, and gained a decree for 10 gundahs from 
each of their shares: that in the year 1228, Bishunt llae Chowdrce 
purchased, in the name of his agent, Nubkishore Sein, the right and 
interest of one Hookmoolla, being a 15 gundahs, 2 cottahs, 2 krants 
share out of Ghous Mahomed’s share: that in the year 1239, the 
farmer Gopal Chunder Palit fraudulently kept back the revenue, 
and caused the remaining share of Ghous Mahomed to be lotted for 
sale, when they (plaintiffs) were obliged to pay tlic revenue and res- 
cue their property : that again in the year 1242, the farmer, through 
the collusion of Bishunt Kac and Nubkishore Scin,kept back the re- 
venue, and, after the summary decree on the part of the zemcendar, 
caused a notice to be issued for the sale of a 2 annas, 5 gundahs, 2 
cowrees, 2 krants share, unknown to them (plaintiffs,*) and, conti'ary 
to the terms of the notice, purchased, in the names of the parties above 
mentioned, a 2 annas, 15 gundahs, 2 cowrees, 2 krants share: that 
they (plaintiffs) sued to cancel that sale and obtain possession with 
mesne profits ; but the case was struck off the principal sudder 
ameen’s file on two occasions and replaced in consequence of their 
appeal : that while their suit was pending, the revenue of the land 
in question was again kept back, and, through the collusion of Gopal 
Chunder I^lit and Russiknarain Rac, the 2 annas, 15 gundahs, 2 
cowrees, 2 krants share was sold without their knowledge on the 17th 
Bhadoon 1249, and purchased by Russiknarain Rae in the name of 
his Servant, Radhanath Banerjeea : that on the 27th June 1843, the 
former principal sudder amecn nonsuited them in consequence of 
their having included the share of Hookmoolla, which had been sold, 
and directed them to amend their plaint and sue for their respective 
rights, excluding the shai'o of Hookmoolla : that they therefore sue 
for the reversal of both the sales ulluded to, and, after subdividing 
the 3 annas 10 gundahs share into sixteen parts, and deducting the 
rights of other Carers, for possession of their own share, 12 annas 5 
gundahs, with mesne profits. 

Radhanath Banerjeea contended that the plaint was irregular, 
that the sale had taken place under the smnmary decree, which the 
plaintiffs had not sued to cancel, and unless the decree was upset, 
the sale could not be interfered with, and quoted the case of Kishen- 
kanth Hajra, petitions, decided by the Sudder Court on the 5th Octo- 
ber 1841 : he denied the charge of fictitious purchase and declared 
there was no irregularity in the case. 

The plaintiffs, in their replication, observed that the case of Eislien- 
kanth Hajra was not applicable; that they were not parties to the 
summary suit ; that the sale was irregular and the purchase fictitious ; 
that poorgamonee Chowdrine, wife of Russiknarain, was in posses- 
sion inrthe year 1252, and caused the property of the ryots to be at- 
tached and sold by the native commissioner, as could be seen from 
the papers of collector’s office. 
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Tlic principal sutlder amocn considered that, although Gopal 
Chundcr Palit, from the terms of liis kubooleut, had made himself re- 
sponsible for the payment o^^thc revenue, he had wilfully caused a 
balance, and the consequent sole of the land in question : that the 
sale was irregular, inasmuch as notice was issued for a 2 annas, 5 
gnndahs, 2 cowrees, 2 krants shore, and the amount actually sold 
was a 2 annas, 15 gundahs,2 cowrees, 2 krants: that an exparte de- 
cree was-obtained against the heirs of Nubkishoro Sein, excluding 
the names of the plaintiffs, and the property again sold in pursuance 
of that decree, and purchasecl by llussiknarain llae, the son of 
Bishunt Rao, in the name of Radbanath Bancrjeea, Doorgamufiee, 
the wife of Rnssiknarain, the son of Bishunt Rae, being afterwards 
in possession: and being of opinion that a summary sale could be 
cancelled without the necessity of re\"ersing the decree under which 
it took place, he decreed in favor of the plaintiffs, with mesne profits, 
and interest and costs against Doorgamoneo, Gopal Oimnder Palit, 
and Radhanath Bancrjeea. 

The appellant observed that the 3 annas 10 gundahs share 
of Ghous Mahomed’s was not sold, that a 14 gundahs, 1 cowrec, 

1 krant share had been previously disposed of to Gopal Chun- 
der Palit by virtue of two kubaflas, dated the 25th Jyto 1236 
and the 27th Bhadoor 1240, and that the remaining 2 annas, 
15 gundahs, 2 cowries, 8 krants share, when sold in the first 
instance for arrears of rent under a summary decree, was pur- 
chased by Nubkishen Sein, and on the second occasion by himself : 
he observed furtlier that, after deducting the share of Soonye Beebeo 
and Hookmoolla, 'alluded to by the plaintiffs, and the share of Gopal 
Chunder, tliere remained in fact out of the 3 annas 10 gundahs 
share, after subdividing it into sixteen portions, a 7 annas, 8 gnndahs, 

2 cowrees share, whereas the plqjntiffs had claimed a 12 annas, .5 
gundahs share : that, as the sale under which he had made his pur- 
chase was not pronounced to be irregular, it could not be upset with- 
out reversing the summary decree : and as the right of the plaintiffs 
had been previously sold, they could not be included as defendants 
in the decree under which the second sale took place. 

Gopal Chundcr, w'ho gave no reply in the court below, claimed 
the privilege of being hoard in appeal under Construction No. 997, 
and preferred objections similar to those urged by the appellant 

The respondents observed that their claim did not include wliat 
had been already sold, and repeated the objections urged before: 
they insisted upon the purchase being fictitious, and referred to 
several cases as precedents to show that a summary sale could be 
reversed, without the necessity of upsetting the sununary decree, 
when affecting persons not parties to the suit. 

On a former occasion when this cose was before me, I recorded 
my opinion as to the irregularity of the first sale, and my suspicion 
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of the second sale’s being Petitions and purposely effected to prevent, 
if possible, tbe reversal of the first sale, and I nonsuited the respon- 
dents (plaintiffs) for what I considered an irregularity, in having 
inserted in their plaint the share connected with the kuballas of 
Gopal Chunder Falit, which they were told by the civil court in a 
former instance to exclude. On ah appeal being preferred by the 
respondents, the Sadder Court, not thinking the irregularity a fair 
ground of nonsuit, directed the case tp be replaced on the file in order 
mat a deduction might be made frojn any excess claimed by the 
respondents, provided that in other respects their claim was 
established. 

On a re-perusal of the papers, I adhere to my former opinion of 
the irre^arity of the first sale, which was caused by the collusion 
of Gopm Chunder Palit, who wilfully allowed a balance to accrue 
in direct opposition to the terms of his agreement with the respon- 
dents. The first purchase was made by Bishunt Rae in the name of 
Nubkishen Sein: the subsequent exparte decree therefore against 
the heirs of Nubkishen Sein, and the purchase by Russiknarain Rae, 
son of Bishunt Rae, in the name of the appellant, his servant, and the 
established possession of Doorgamonee, wife of Russiknarain Rae, 
prove the second sale to have been fraudulent, the purchases in both 
instancc^eing on account of the same party. As the respondents 
were not parties to the summary suits in question, the case of 
Kishenkanth Hajra, quoted by the appellant, does not apply in this 
instance. The order of the principal sudder aineen, revci’sing both 
sales must therefore be confirmed. As however the respondents have 
included in tlieir plaint more than they are entitled to, some deduction 
must be made, that is, an additional 1 anna, 1 1 gundas, 2 cowrccs, 
1 cog, 11^ tecls share on account of Hookmoolla’s 15 gundas, 2 
cowrees, 2 krants share, divided into sixteen portions, sold in the 
year 1238, and in the same manner a 3 annas, 5 gundas, 2 cowrees, 
7^ teels share on account of the kuballas of Gopal Chunder 
Falit, which will leave, out of the 12 annas, 5 gundas claimed, a 
7 annas, 7 gundas, 3 cowrees, 19 tecls sliare, which I decTeo to the 
respondents, amending the principal sadder amcen’s order in this 
respect: on all other points tlie order of the principal sudder ameen 
is confirmed, and the appeal dismissed, with costs against the 
appellants in proportion to the amount decreed, and the respondents 
will be responsible for all costs connected with the deductions 
alluded to. 
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Tub 18tii June 1850. 

No.,47 of 1847. 

Appeal from the decision of Moulvee Mahomed Kuleem, Principal Sadder 
Ameen, dated \0th May 1847- 

Nuwab Jan Beebee, wife of Sliumsbecr Ali Cliowdrcc, mother of 
Aftar Ali, minor, and Rujub Ali Bhooya, (Pluintitfs,) Appellants, 

versus 

Mazzuroolla Nazir, TamuzzoodJecn Patwaree, and Ameerqoddepn 
Karce, (Defendants,) Appellants. 

This was a suit instituted by the plaintiffs, to recover the sum of 
rupees 1545, annas 13, pic 10, krunts 8, principal and interest, after 
deducting 60 rupees paid, on account of the sum of 1000 rupees 
Sicca, borrowed on a bond from Rnjnb Ali Bhooya and Shumsheer 
Ali Chowdrec, husband of Nuwab Jan, on the 16th Assar 1249, an 
explanation being inserted in the bond, showing that the letters of 
the signature of Amecrooddeen, one of the witnesses, had been 
defaced by the ink. 

Muzzuroolla and Tumuzzooddeen denied the loan, and observed 
that Ameerooddeen had no connection with 'them whatever, being of 
an inferior station in life : that Company’s rupees were curi’ent in 
tho year 1843, p,nd therefbro it was strange that Sicca rupees should 
have been inserted in the bond ; tliat no particulars had been givdR 
as to the place where the loan was contracted, for they could prove 
an alihif but did not mention it at present for fear of damaging their 
case : that the suit, moreover, had been instituted entirely from spite- 
ful motives, originating in a dispute between them and a relation of 
Rujub Ali. 

The plaintiffs, in their replication, observed that the payment of 
tho 60 rupees interest had not been denied, and that at the.time tho 
loan was contracted Amecrooddeen was a servant of Muzzuroolla, 
and is now in the employ of Tumuzzooddeen. 

The principal sudder ameen considered the bond to have been 
written ujion old paper, and that, although the name of Ameerood- 
deen Khulifa was recorded on the back of the paper as purchaser, 
there was no khulifa amongst the parties concerned : that notwith- 
standing the paper was stated by the witnesses of the plaintiffs to 
have been bought by the defendant, no such fact was recorded nor 
for what purpose tho purchase was made : and, being of opinion that 
the defacement of the signature of Amecrooddeen was purposely 
effected from fraudulent motives, he dismissed the claim, with costs. 

Nuwab Jan, apwllant, repeated her former arguments in support 
of the bond, and observed that it was not usual to specify the purpose 
for which a stamp was purchased ; that the defacement of the signa- 
ture had been clearly noted, and therefore no suspicion could attach 
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to the bond on that account : that as the respondents did not pro- 
duce any of the proofs required by the principal sudder amecn^ it 
was singular they should have been released from responsibility ; 
that on the 18th Ohytc 1253, while the case was pending, the 
respondents thinking there was no chance of escape were glad to com- 
promise the debt, 600 rupees, giving 300 rupees in cash and a 
bond for the balance, taking a receipt for the original claim. 

Rujub Ali filed a petition, corroborating Nuwab Jan’s statement. 

The respondents observed that the very fact of the compromise 
threw suspicion upon the whole transaction ; and if there had been 
any relinquishment of the claim recorded, tlic appeal on the part of 
the appellants w’as irregular. 

The validity or otherwise of the original bond is the only question 
for consideration. I can discover nothing suspicious in the appear- 
ance of the paper, as noted by the principal sudder amecn ; nor do 
I consider any one of the reasons recorded in his decision sufficient 
to invalidate uie instrument ; and as the respondents, moreover, have 
not adduced any proof in support of the assertions contained in 
their reply before the lower court, I decree the appeal, reverse the 
principal sudder amcen’s order, and the appellants will receive the 
amount claimed, with interest to the date of payment, with all costs 
against the respondents. 
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Present : F. GARDE W, Esq., Judge. 


The Sth June 1850. 

Case No. 206 of 1849. 

Reffular Appeal from a deciaion passed by the Moonsiff of Soori/t Koolo- 
danund Mookerjea^ August 25^//, 1849. 

Goburdhun Singli Rujuk, (Plaintiff,) Ai:)pcllant, 
versus 

Purbuttee Dasya, Ohumpa Dasya, and others, (Defendants,) 
Respondents. 

Tins suit was instituted on the 25tli March 1848, to sot aside an 
order passed by the magistrate under Act IV. 1840, and to rg.- 
cover the value of three stacks of paddy and possession of 16 
beegahs of land, with mesne profits; also to recover the value of the 
produce of 12 beegahs of land for the year 1254 B. S., the 
whole being estimated at Company’s rupees 290-11-1. 

The substance of the plaint is, that the plaintiff had married the 
daughter of the defendant, Cluunpa Dasya, and grand-daughter of 
the defendant, Purbuttee Dasya, and his wife being very young, and 
the nature of his employment as a police burkundauz obliging him 
to be constantly absent from home, he, on his marriage, quitted his 
own place of abode, situated in another village, and took up his resi- 
dence in his mother-in-law’s house ; that lie afterwards engaged in 
agriculture, and in 1246 took a lease of 16 beegahs of lakhiraj land, 
situated in mouzah Lumbodurpoi’e, in benamee, in the name of his 
wife’s maternal uncle, Haradhun Rujuk, and on his death transfer- 
red it to the name of Purbuttee Dasya; that in 1247 he took a 
lease, in benamee^ in the name of Neetaie Rujuk, of 12 beegahs of 
land, situated in mouzah Busuntpore, which he relinquished at the 
close of 1254, and in 1248 and 1249 he engaged, in benamee^ in the 
name of Purbuttee Dasya, 7 beegahs of mal land in mouzah Lumbo- 
durpore, which he resigned at the close of 1253 ; that the paddy, 
the produce of these lands, up to 1253, was stored in tliree stacks, 
and plaintiff having, in the month of Assin 1254, sold 20 rupees’ 
worth of the same, his mother-in-law quarrelled with him and 
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l)i*ouglit a complaint against him in the foujdaree court, tho result 
of which ^vas that she was put in possession of tho three stacks of 
paddy, and virtually of the lands, by an order passed by tho magis- 
trate under Act IT. 1840, on the 27th Pebruory 1848: and hence 
the cause of this action. 

The defendants, Purbuttee and Ghumpa Dasya, in answer, denied 
the claim, stating that the whole of the land was engaged hon& fide 
by themselves, and that the plaintiff had notliing to do with it; but 
they acknowledged that they had made over the 12 bcegahs of land, 
situated in mouzah Busuntpore, to the plaintiff’s wife, and that part 
of the produce of that land was included in the three stacks. 

The moonsiff was of opinion that the evidence of the witnesses 
for the plaintiff failed altogether to establish his right to tho two 

E arcels of land situated in Lumbodurpore ; and that, on the other 
and, the title of tho defendants to the said lands was cleai’ly proved 
by the evidence of the witnesses examined on their part, and by tho 
production by tliem of the original pottahs and receipts for rent, all 
in the name of Purbuttee Dasya: and this CAddence was confirmed 
in respect to the 16 bcegahs by a Uyfeeut, or report, filed by the 
lakhirajdars, Benodo Ram Sein and others, in the foujdaree case, 
which hyfeeut was called for by the magistrate at the request of 
both parties. Tho moonsiff accordingly dismissed the claim in regard 
to those lands; but ho considered the plaintiff’s title to tho 12 bec- 
gahs of land situated in mouzah Busuntpore established, and there- 
fore decreed to him the sum of Company’s rupees 23-12-6, the va- 
lue of the produce thereof for 1254, but he declined awarding any 
share of the throe stacks, because it was not shown what specific 
quantity of paddy belonged to this land. 

The plaintiff contends in this court that his claim to the land 
situated in Lumbodurpore is fully proved by his witnesses, and states 
that tho pottahs and receipts for rent were loft by him in the defen- 
dants’ hands, as they managed his affairs in his absence on duty. 
Bat if this were true he would at least have brought forward tho 
witnesses in whoso presence the leases were taken, but he did no- 
thing of the kind ; tho evidence of his witnesses is vague and un- 
certain and chiefly hearsay, and I entirely concur with the moon- 
siff in his decision in respect to that land. I however do not con- 
cur with him in 'the reason given for not awarding a share of tho 
stacks. Both parties are agreed that the produce of the wholo of 
the land was included in the stacks ; and, considering the plaintiff 
entitled to a proportionate share, I award to him, in amendment of 
the moonsiff’s decision, the farther sum of rupees 26-7-6, being the 
value of 59 measures, (wop,) 4 sulees, 11 -fies of paddy, as per the 
following account : 

Quantity of paddy sued for, being 5 pootces, or measures, 260 0 0 
Quantity sold by plaintiff for 20 mpees, at the rate en- 
tered in the pmint, 45 0 0 
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Total quantity contained in the three stacks, 305 0 0 

Plaintitt’s share being in the proportion of 12 in 35, the 

total quantity of land, 104 4 11 

Deduct quantity received by plaintiff as above, 45 0 0 


Remainder, measures 59 4 11 

Value, at the rate entered in the plaint. Company’s rupees, 26 7 6 


The costs of suit in both courts to be charged to the parties pro 
rata to judgment * 

The 28Tn June 1850. 

Case No. 20 of 1850. 

Regular Appeal from a decision passed by the Moonsiff of Sarhut, 
Sumeenooddeen Ahmud, December 9th, 1849. 

Baboo Isreenund Dutt Jha, (Defendant,) Appellant, 
versus 

Gunnoo Misr alias Gunesh Misr, (Plaintiff,) Respondent. 

This suit was instituted by the plaintiff ^s hereditary servitor of 
the temple of Boidnauth at Deoghur, on the 22nd September 1848, 
corresponding with the 8th Assin 1255 B. S., to recover from the 
defendant. Baboo Isreenund Dutt Jha, the (yha, or superintendent, 
of the temple, the principal sum of Company’s rupees 192-12-S^ 
and interest thereon to the amount of rupees 106-8-8, total rupees 
299-5-5, being oij account of a 4 annas share of a mooshedra, or 
monthly salary, of 4 rupees, and a rozeena, or daily allowance, of 
IJ anna, from 1246 to 1255 B. S., as originally assigned from the 
offerings of the temple to the plaintiff’s ancestor, Lalmun Misr, for 
the performance of the poojah, or*worship. 

The defendant, in answer, objected, amongst otlier matters, to the 
claim to interest j|. 

The moonsiff decreed the sum sued for in full, recording, in re- 
ference to the defendant’s objection to the claim to interest, tliat tliere 
was no regulation prohibiting the courts from decreeing interest 
in such cases ; that in a similar case instituted by Jooree Misr, in 
which interest was not included in the claim, the judge, in appeal, 
awarded interest from the date of the decision of me lower court ; 
and that it was proved by the evidence of the plaintiff’s witnesses, 
Bechoo Jha Mukuddnm and Seeboo Ghureedar, that the plaintiff 
had made intermediate demands, which were put off by the defen- 
dant with promises. 

The claim to interest is the only matter disputed in this point, 
and it is, in my opinion, untenable with reference to Act XXXIL 
1839. There is no proof on the record of any intermediate demand 
until the end of Bbadro 1255, or a few days Wore the date efnnsU- 

3 
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tution of the suit ; the demand was a verbal one^ and I hold It to be 
insufficient to warrant a judgment for interest^ more especially as 
the great delay in instituting the suit has not been accounted for. 
I therefore decree the appeal^ and^ in amendment of the decision of 
the lower courts award interest only from the date thereof. Costs 
of suit in the lower court to be charged to the parties pro rata to 
judgment ; the costs in this court to the respondent. 


. The 28th June 1850. 

Case No. 21 of 1850. 

Regular Appeal from a decieion passed by the Moonsiff of Sar hut ^ 
Sumeenooddeen Ahmud^ December \^th, 1849. 

Baboo Isreenund Dutt Jha^ (Defendant^) Appellant^ 
versus 

Puchun Misr, (Plaintiff,) Respondent. 

This case is similar in every respect to that of No. 20 of 1850, 
decided this day, and the same judgment applies. 


ZILLAH BEHAR. 

Pbesbnt: FRANCIS LOWTH, Esq., Additional Judge. 

The 4Tn June 1850. 

No. 195 of 1848. 

Appeal from a decision of Sheikh Kasim Alit former Additional Moonsiff 
of Gyahf dated \ ^th September 1848. 

Syud Ashruff AH, Appellant in the suit of Ahburrun Singh, 
Plaintiff, Respondent, 
versus 

Appellant, Mittur Sing, and Purshun Lall, Defendants. 

Tins suit was instituted on the 25th February 1848, to recover 
rupees 36-5, principal and interest of a bond, dated 1st Kartikh 
1249 F. 

The plaintiff states that mouzah Yusuff Cliuck, pergunnah Arwul, 
is the property of Syud Ashruft’ Ali, and the other two defendants 
are his umlahs ; that Ashruff Ali wrote him a note, dated 28th 
Assin 1249, requesting him to supply Mittur Singh with funds up to 
25 rupees, to enable him to make advances to the ryots for seed, 
&c., and at the same time to take a bond from him, and that he 
(Ashruff Ali) would repay whatever was advanced with interest 
out of the harvest of 1249 ; accortlingly Sicca rupees 19-2-6 were 
advanced to Mittur Singh and Pm’shun Lall, from whom .plaintiff 
took a bond to the effect that the money should be jiaid on the 3Q{h 
Bysakh 1249 ; but as he cannot obtain payment this suit is 
instituted. 

Ashruff Ali, defendant, denies haviffg ever written the note, and 
states that he knows not the plaintiff ; that he cannot write Plindee, 
that Yusuff Chuck is not his property, but belongs to Beebee Dool- 
hin, and lie has no concern with it, and that flic suit has been 
brought at the instigation of the other two defendants, of whom 
Purshun Lall is plaintiff’s servant. 

Mittur Singh and Purshun Lall support the plaintiff’s statement, 
and declare the money to have been taken to enable them to have 
the village lands cultivated, that the debt is Ashruff Ali’s, and he 
should pay. 

The moonsiff decrees the claim, on the grounds that the plaintiff’s 
case is proved by witnesses and the acknowledgment of the debt by 
Mittur Singh and Purshun Lall. 


19 
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AshrufF All, in appeal, urges that the case has been decided against 
him without due consideration, and that the moonsifT never required 
the other two defendants to prove the note filed to have been writ- 
ten by him. 

Bespondent has filed no reply. 

I consider the proof against the two defendants, Mittur Singh and 
Furshun Lall, sufficient and good: but against the appellant, besides 
the note alleged to have been written by him, and which is not, nor 
was attempted to be, proved, no proof is adduced ; ho should therefore 
bo released from the claim in this suit. I therefore amend the decree 
of the lower court, reversing that portion of it, which applies to the 
appellant, and confirming it in respect to the other two defendants, 
who must bear the whole of tlie costs in the original suit, and 
respondent those of the present appeal. 

The 10th June 1850. 

No. 199 of 1848. 

Appeal from a decision of Moulvee Humeedooddeen Ahmud, Moonsiff of 
Aurungahad, dated 2nd September 1848. 

Sujeewun Lall and Mohun Lall, (of the two Defendants,) Appellants, 
in case of Baboo Narain Singh, Plaintifi^ Bespondent, 

* versus 

Appellants, and Gopal Sahoo, and Ghuttoo Lall, Defendants. 

This suit was instituted on the 22nd January 1848, or 2nd Maugh 
1255 F., to recover rupees 123-5-9, principal and interest of a 
bond, dated 18th Assin 1253 F. 

The plaintiff states the bond to ‘have been executed by Sujeewun 
Lall and Mohun Lall, in favor of Gopal Sahoo and Ghuttoo Lall, 
stipulating that they would repay the sum borrowed, rupees 82-9-3, 
in paddy, at the rate of 1 maund 32^ seers per rupee equal to 149 
maunds, 20 seers, 9 chuttacks, on the 30th Aughun of the same year ; 
that the bond was sold to him by the said defendants on the 30th 
Pous 1253, and for the amount of which he now sues. 

Appellants, defendants, acknowledge having given the bond to 
Gopal Sahoo and Ghuttoo Lall, but state that the amount has been 
liquidated by the plaintiff having token some cattle in part payment, 
and deducting the balance from the monthly stipend or Mohun 
Lall ; in proof of which they produced a note, bearing date 3rd 
Gbyte 1253, alleged to have been written by the plaintiff to Hur- 
pershaud Singh, in which the party addressed was requested to 
return the bond, the settlement of the debts having been effected as 
above noted. 

Plaintiff denies this statement and affirms that the cattle were 
attached by his master, Bitjlall Opudeah, for balance of revenue 
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due before the bond was executed, and therefore that transaction wa^ 
in no way connected with that of the bond. 

The appellants urged that the cattle so attached were directed to 
be returned to them, and requested that Birjlall Opudeah himself 
might be called on to give evidence on the subject, as, on an adjust- 
ment of accounts in Sawun 1252, no balance of rents stood against 
them ; they also petitioned for the evidence of Hurpershaud Singh 
being taken relative to the note above cited, but the moonsiff gave 
no consideration to their pleag. 

There can be no doubt but that the moonsiif should have required 
the attendance of both those parties, Birjlall Opudeah and Hurper- 
shaud Singh, to set at rest the objections urged by the appellants ; and 
by omitting to do so, the investigation must be considered incom- 
plete, as the claim of tlie plaintiff rested entirely on the truth or 
otherwise of the defendant’s statement, I therefore reverse the 
decision of the moonsiff, and remand the suit, that the evidence of the 
parties above named may be taken on the points noted, and then be 
decided on its merits. The stamp of appeal to be returned in the 
usual manner. 


The lira June 1850. 

No. 189 of 1848. 

Appeal from a deeigion of Moulvee Mohummud Furreedooddeen, former 
Moonsiff of Aurangabad, dated \%th August 1848. 

Rai Prankishen Mitter, appellant in the suit of Musst. Man Koower, 
heiress of Sar3a Narain, Balgpvind, Gopal Lall, and Musst. Jai 
Koower, (Plaintiffs,) Respondents, 

versus 

Appellant and Doorbejoy Singh, Defendants. 

This suit was instituted on the 3rd December 1847, to reverse a 
summary decision of the collector of Behar, dated 20th June 1846, 
setting aside an attachment. Suit valued at rupees 40. 

The plaintiffs, as part proprietors of mouzahs Kurrundee and Nur- 
singha, pergunnah Eootumba, attached the property of Doorbejoy 
Singh, to whom their shares had been leased in farm, for arrears of 
rent of 1253 F., amounting to rupees 40 : the farmer gave security 
and released his property, suing the plaintiffs in the moonsifTs court 
of Aurungabad to contest the attachment : that suit was dismissed 
on default. Rai Prankishen Mitter, the other defendant, also filed a 
suit before the collector of Behar to set aside the attachment, declar- 
ing himself to be the purchaser of one-third of the above villages, and 
obtained a decree on the 26th June 1846, the plaintiffs not having 
defended the case. The plaintiffs now sue for the reversal of that 
order, pleading tliat Rai Prankishen Mitter succeeded by purchase 
to only the share of Mowrut Lall, who held but a fourth part of the 
one-third share of the villages in question, and that his claim to the 
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whole share cannot be sustained on any ground, and that in Rai 
Prankishen Mitter’s suit before the collector they were not served 
with any notice and therefore failed to defend it. 

Rai Prankishen Mitter entered no reply, whilst Doorbejoy Singh 
asserted his own liability. 

The moonsiff, on the evidence of the plaintiffs’ documents filed by 
them, declared Rai Prankishen Mitter’s claim to be purchaser of one- 
third of the property to be incorrect, that the collector’s order had 
been passed without any proofs beipg filed by Rai Prankishen 
Mitter, and therefore nought to be reversed; but as all the plaintiffs, 
with the exception of Musst Man Koower, had allowed six weeks to 
elapse without taking any steps in the suit, and had thereby lost 
their case, the collector’s order in their respect must be upheld ; but 
in Man Koower’s favor he gives a decree reversing that order, at the 
same time releasing the farmer from all responsibility. 

In appeal, Rai Prankishen Mitter urges that the usual notice was 
not served on him, whilst respondents reply that not having defended 
the suit in the first instance, his appeal is inadmissible, according 
to Circular Order of the 12th March 1841. 

The moonsiff^’s decision in this case appears to me altogether 
incorrect On reference to the record it is evident that his remark 
relative to six weeks having elapsed without steps being taken in 
the suit, if applicable to one of the plaintiffs, should have applied to 
a) I, as the suit was instituted by all the parties in conjunction and 
through one pleader ; moreover, by releasing the farmer from respon- 
sibility, his decree in favor of Man Koower becomes useless. The 
plaintiffs, however, should in the first instance have been nonsuited, 
as the suit was not instituted within the period laid down in Section 
6, Regulation VIII. 1831. I therefore reverse the moonsilf’s 
decision, and nonsuit the plaintiffs, in the original action. Costs of 
this appeal and of the defendants in the original suit will be paid 
by respondents. 


The llTii June 1850. 

No. 204 of 1848. 

Appeal from a decision of Syed Tufuzzool Hossein, Moonsif of Gyah^ 
dated 2Sth Avgust 1848. 

Jyejye Bunwar, Defendant, Appellant in the case of Munrakliun, 
for self and as son and heir of Gheenarain, deceased, (Plaintiff,) 

Respondents, 

versus 

9 

Appellant and Ramdyal Bunwar, Defendants. 

This suit was instituted on the 5th January 1848, to recover 
rupees 20-8-0, principal and interest, as per account book of 1904 
Sumbut 
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Plaintiffs state that defendants took, from their shop, cotton valued 
at rupees 20-2-6, through their gomashta, on the 20th Kartikh 
1904 Sumbut, promising to pay fur the same in 13 days, but failed 
to do so, hence the suit 

Jyejye defendant denies the claim in toto, and urges that as he 
keeps a separate shop, and is not in partnership with the other defen- 
dant, liamdyal, he has no concern with him or the debt 

Kamdyal hied no answer. 

The moonsiff' remarks that ^he claim is proved to be correct, and 
due by defendants, from the evidence of witnesses and the state- 
ment of the amcen deputed to examine the plaintiff’s books. 

In appeal, the appellant has urged nothing new, save that the evi- 
dence of the plaintiff’s gomashta should not bo considered worthy 
of credit, or received in support of the claim. 

The appellant simply denies the debt, but has produced no proof 
in support of his statement, save the evidence of two witnesses, 
whose declaration on the point of appellant’s having had no such 
transaction with respondents is not worthy of consideration, com- 
pared with the evidence adduced in support of tho claim. I there- 
fore dismiss the appeal, with costs, without summoning the respon- 
dent, and confirm tlie order of the lower court. 

The 13th June 1850. 

No. 112 of 1848. ' 

Appeal from a deciaion of Moulvee Mohummud Abdool Luteef, Acting 
Moonsiff of Jehatiabad, dated 13 th Mag ]848. 

Musst. llusscenah, widow of Sheikh Muzhir Ali, (Defendant,) 

Appellant, 

versus 

Kasim Ali, Mullick Panchoo, and Mullick Wahid Ali, (Plaintiffs,) 

Respondents. 

This suit was instituted on the 5th October 1847, to reverse a 
summary decree passed by the deputy collector of Behar, dated 27th 
March 1847. Suit laid at rupees 212-6-9. 

The plaint sets forth that of mouzah Syedpore Massadee, pergun- 
nah Ekil, the following shares, namely, 1 anna belonging to Kub- 
becr Hosein and others, 1 anna 6^ dams of Ameer Ahsun and 
others, and 2 annas of Afzul Hosein, were let in farm to Kasim 
Ali, plaintiff, and that 16 dams, the share of Roshun Ali, together 
with 10 dams, the share of Mullick Dumree, were mortgaged to 
Gholam Kadir, who sold the mortgage to Sheikh Gujraj, master of 
Mullick Wahid Ali, plaintiff; that during the time, viz., from end 
of 1251 to end of 1253 F., when Kasim Ali was imprisoned, the 
defendant appropriated the produce of his farm and refused to give 
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up any portion, though demanded by plaintiff on his release from 
jail ; defendant subsequently, styling himself “ dur yardhdar^ on 
the part of Kasim Ali and purchaser from Roshun Ali, sued the 
plaintiffs for rents of 1253 F., in a summary suit, and obtained a 
decree against them as ryots, to reverse which they sue on the 
following grounds : because, first, Mullick Panchoo is a shareholder 
in the vulage, and therefore cannot . be sued in a summary suit ; 
second, defendant as plaintiff in the summary suit filed only one 
statement of demand, including liis claim for rent against each of 
them, whereas they cultivated different and distinct portions of land, 
and he should have made separate demands ; third, Kasim Ali was 
in prison and therefore could not have cultivated any land ; and 
fourth, the produce of the lands of Mullick Panchoo and Wahid 
AU was divided by an omlah on the part of all the sharers. To 
whicli defendant replied that Mullick Panchoo held but a small 
share (twentieth part of one anna) farmed to another party ; that 
ali the plaintiffs cultivate lands together ; that Kasim Ali’s father 
(MullicK Panchoo) took care of the lands when his son was in jail ; 
and that he piurchased 15 dams 10 cowries share from Roshun Ali, 
and is ijarahdar and dur ijarahdar of other lands on the part of 
S^'ed Rohut Ali and others, makings total of 9 annas 2 dams in 
his possession. 

The moonsiff decided that from the evidence of witnesses and 
fi^ts of the case it was clear the plaintiffs, Mullick Panchoo and 
Wahid Ali, cultivated separately, and that Kasim Ali had no con- 
cern with their lands, and as the latter was in prison from the end 
of 1251 to end of 1253, he could not have cultivated any lands at 
all; and as he denied giving the dwryaraA to defendant, who had 
at the same time failed to establish his claim thereto, and the dis- 
pute appeared to be entirely about,- this dur ijarah, a regular suit 
was necessary to adjust it ; moreover, as Mullick Panchoo was a 
shareholder in the village, he could not be sued for rent : he there- 
fore reversed the order given by the deputy collector in the sura- 
maiy suit. 

In appeal, it is urged that appellant sued Kasim Ali as a ryot and 
not as farmer, the same arguments as above noted being repeated. 

On this appeaP'being argued, the appellant’s vakeel produced 
several documents to establi^ his claim as dur ijarahdar and piu:- 
chaser of the i»H>perty in question, and which he declares has been 
filed in the summary suit. These documents are mutilated and in 
other respects most unsatisfactory and insufficient, and therefore 
cannot in any way support the claim set up. I agree with the 
moonsiff, before whom also these documents were placed with the 
refiord of the summary suit, that the claim of (defendant) appd- 
lantis not established, that the plaintiffs Mullick Panchoo and 
Wahid Ali cultivated lands separately, and that Kasim Ali had no 
concern with them, and therefore tnat the order in the summary 
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suit must bo reversed. I therefore dismiss the appeal, and confirm 
the order of the lower court: the appellant to pay all coste. 

The ISth June 1850. 

No. 157 of 1848. 

Appeal /rom a decision of Sped JHohummud Ali Ashmff, Moonsiffof Bekav, 
dated l^th Jvly 1848. 

Shah Irshad Ali, Shah Burkut Ali, Shah Bakhir Ali, Shah Kasim 
Ali, Shah Fukkeer Ali, Shah Mnksood Ali, Shah Yusuf Ali, 
Shah Mosahib Ali, Shah Khoda Buksh, Shah Uamzan Ali, and 
Shah Allah Buksh, Claimants, (Appellants in suit of Syed 
Mahudee Ali Khan,) and Syed Kasim Ali Khan and Syud Lootf 
Ali Khan, Plaintiffs, Respondents, 

oersus 

Shah Ameer Ali, mookhtear of Musst. Beebee Jehan, wife of Shah 
Pyghumber Buksh, and heiress of Hosein Buksh, deceased, aud 
Shukruu, wife of Shah Muheeboolah, and heiress of Tubaruk 
Hosein, deceased, sellers, and Rewak Singh, Obhye Singh, and 
Wuzeer Singh, purchasers. Defendants. 

This suit was instituted on the 4th August 1847, to obtaij) 

S iesssion of 2 annas, 7 cowries, and 12 bo^vrecs portion of mouzah 
alpore, pergunnah Nurhut, in right of preemption, and to can- 
cel the deed of sale of the same. Suit laid at rupees 60-14-6, three 
times the amount of sudder jumma. 

The plaintiffs in this suit urged that they were proprietors of 
5 annas, 6 dams, 1.3 cowrees of tpe village in question and that the 
defendants, sellers, were in possession of the portion claimed^ whilst 
the remainder belonged to other parties, the whole village being 
held in joint tenancy: that the sellers had sold their share to the 
other defendants, who were strangers, unknown to the plaintiffs, for 
rupees 168, on the 3rd June 1847, and on the circumstance coming 
to their knowledge, they claimed the same in right of pre-emption. 

The purchasers, in reply, denied that plaintiffs had any share in 
the village, that on the estate being settled, in 1840, with Shah 
Imdad Ali and others, they never petitioned to be included among 
the proprietors, and therefore had no right of pre-emption on the 
portion of the property in question, which was sold to them 
(defendants) two months and fourteen days before the date, of 
institntion of this suit In a subsequent petition, however, these 
parties stated that they had adjusted the matter with the plaintiffs, 
the purchasers retaining possession of half of the share in dispute, 
whilst the plaintiffs were to get the other half on payment wi^in 
one month of half the amount of purchase money. 



The claimants opposed the title of the plaintiffs altogether, and 
denied their having anj shai’o in the villi^ ; at the same time, 
however, they advancea no claims to tlio share in question. The 
defendants, sellers, gave no reply. 

The moonsiff decreed the case in &vor of the plaintiffs, declaring 
them entitled to half the share contested, and the purchasers to 
retain the other half; but at the same time remarked that the 
plaintiffs’ statement with respect to the share held by them, viz., 
5 as., 6 ds., 13 cs. was established! and that the claimants had 
failed to disprove their title. 

The appellants urge tliat they were ignorant of aiw call for proof 
on their part to refute the statement of the plaintiffs (respondents) 
that the purchaser colluded with the plaintiffs, and that the deci- 
sion of the moonsiff, declaring them entitled to 5 as., 6 d., 13 c., 
in the property, will materially affect and ifijure their (appellants’) 
rights and interests in the estate hereafter, if allowed to remain 
unquestioned : they therefore appeal against that portion of the 
moonsiff’s decree. 

Though iirom perusal of the record I am not satisfied that tho 
plaintiffs in any way established their right of pre-emption, whilst 
the fact of the purchasers having once denied the plaintiffs’ title to 
any share in the estate, and subsequently representing their adjust- 
ment of the disputed claim, strongly indicates the existence of a 
oollusion between the parties, yet as the (claimants) appellants do 
not appeal against the sale of the disputed share, I am precluded 
from interfering with tho decision of the moonsiff on th(it point : 
before however declaring tho plaintiffs entitled tortile share claimed 
by tliem in the estate, which it was unnecessary to insert in the 
decree, I am of opinion that tho moonsiff sliould have required 
ample proof from tno plaintiffs in support of th^r Olaim, instead of 
throwing tho whole otm probantU on the claimants. This does not 
appear to have been done sufficiently, and therefore thie portion of 
tho decree of the lower court may hereafter prove injtlrioas to the 
rights and interests of tho appellants. I confirm tho moonsiffs 
decree, as no appeal was {>refer^ against that portion which relates 
to the sole of the share in question, and dismiss the appeal This 
decisiota, faowev^, will not bar tlio appellants’ right to sne heroafter 
by a n^Iar suit for any share or shares they may claim in the; 
estate. The appellants to pay tiio costs of this app^ 
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The 13xn June 1850. 

No. 200 of 1848. 

Appeal from a deeieion of Sheikh Kasim AH, former Additional Moonsiff 
of Gyah, dated Vith September 1848 . 

Rambeliarce Singh, (Plaintifij) Appellant, 
versus 

Musst Imamcc Jan, wife of Fnzul Imam, debtor, Musst. Ikramoon- 
nissa, motlicr, and lIufccA)onnissn, sister of said Fiizul Imapi, 
and Sheikh Fuzul lloseiu, objector, son-in>law of Fuznl Imam, 
and after demise of Ikramoonnissa, Musst. IXufcczoonuissa, her 
daughter, (Defendants,) Respondents. 

Tuis suit was instituted on the 30tli December 1845, to reverse 
the sale of muuzahs Bazeetpore Eunvah and Bhadasce Budyoodeen, 
and amend a miscellaneous order of the principal sudder amcen of 
Behar, dated 30th November 1 844. Suit laid at rupees 244-4-6. 

The plaintiil' asserts that Fuzul Imam borrowed the sum of Sicca 
ru^Hjcs 200, and gave him a bond, dated 4th October 1841, or 4th 
Assin Sauce 1249 F., pledging as SQcnrity the above villages; that 
on the amount not being paid, lie sued the defendant, and obtained a 
decree, tlio defendant admitting the debt ; after lus death plaintiil' 
petitioned fur the sale of tlio above villages in satisfaction of his 
decree, but Sheikh Fuzul Hosein interposed, at the instigation ^of 
the heirs of the deceased, and produced a deed of sale, bearing date 
25th Assin 1250 F., which the principal sudder ameen pronounced 
to be a valid dooument, and tliereon, under date the 30th November 
1844, released the property. Plaiiitiff argues that his bond boars date 
antecedent to tlie said deed of sale by more than a year ; tliat in his 
bond it was stipulated that the jjroperty should not be sold till the 
debt was liquidated, and the deed of sale had not been registered: 
moreover, that, during the whole of the month of Assm, on the 
25 til day of which 1250 F., the deed of sale is declared to have 
been executed at Bhddasee, the deceased was in Patna, to prove 
wliich ho has another decree, dated 20th February 1844, on a bond 
executed by the said doocased in Patna on tlie 24th Assin of that 
year (1250,) thcrefiiKro that th^deed of sale has been fhbricated. 

Sheikh Fuzul Hosein maintains that Ins deed of sale is a valid 
document, tliat the property was sohl to him to enable the deceased 
to vn^t the claims of Ashgur Hosein, to whom the villages hod ^en 
mnued on the 19th Aughun 1244 F., and that he paid ruiiccs 1000 
for the some. 

Mussts. Ikramoonnissa and Hufeozoonnissa, in reply, support the 
statement of Sheikh Bhizul Hosein. 

The moonsiff considered the sale of the property to Sheikh Fuzul 
Hosein, and the payment by him of 900 rupees to Ashgur Hosein, 
being the amount due as per ^sronumuh, and possession^ by the said 

20 * ‘ \- 
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Slicikh Fuzul Iloseiii from the date of purchase, clearly established 
by the evidence of witnesses produced before him as well as 
before the principal sudder ameen^ and therefore dismissed the 
plaintiff’s claim. 

In appeal, no new plea of consequence has been advanced. 

On perusal of the record it appears that Asligur Hosein and 
Ahmucl Ilosein his brother, both deposed before the moonsift’ to 
tlie original ijaranamah having been returned on Sheikh Fuzul 
Hosein, paying the foiiner the balance 900 rupees, due to him ; 
no doubt therefore remains as to the fact of the estate having 
been farmed to Ashgur Hosein by the deceased. The plaintiff 
in support of his claim filed a copy of a decree by the moonsiif 
of Patna under date 5th January 1843, in wdiich the bond, 
forming the groundwork of that suit, is dechircd to bear date 
the 4th October 1841, the amount being 200 rupees, and the defen- 
dant, Sjj-ed Fuzul lmaiu> to have confessed judgment, and given 
as security his share in mouzalis Muhyoodecn Abdul and Kuranto 
JBuzoorg or Shama Chuck, pergunnah Mussora, in zillah Patna. It 
appears very odd and unusual that two bonds for the same amount 
respectively should have been executed by the same party on the 
same date and year. Appellant’s vakeel endeavours to explain this in 
a very unsatisfactory manner, and declares the bonds to have been 
distinct ; ho has, however, failed to produce the bond in question in 
three instances, viz., in the original suit in which tho defendant 
Fuzul Imam is said to have admitted tho debt ; secondly, when he 
applied for tho execution of that decree, and Sheikh Fuzul Ilosein 
interposed, and in which case I conceive he would*have filed it had 
it been in existence; and lastly, in the present suit. I am thereforo 
of opinion that the bond cited in this suit and that noted in tho 
decree of the moonsiif of Patna befiig of the same date and for the 
same amount, are one and the same, and as the former document 
has never been produced in court and the villages in question were 
not pledged as security in the latter deed, the petition for the sale of 
them in satisfaction of plaintiff’s claim was very properly rejected, 
and the deed of sale of the property to Sheikh Fuzul Hosein 
upheld ; moreover, appellant has not filed any copy of the decree 
said to have been obtained by him on tho bond in question. 

I therefore dismiss the appeal with costs, without notice to the 
respondents, and confirm the decision of the lower court 
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The 21st June 1850. 

No. 215 of 1848. 

Appeal from a decision of Mouhee Sped Mohummud Furreedooddeen, 
Mooiisiff of Jehanabad, dated ‘IQth November 1848. 

Byjnatli Singh and Notecnath Singh, sons and heirs of Zalim Singh, 
deceased, (Defendants,) Appellants, 

^ versus 

Neeroo Sahoo, (Plaintiff,) Respondent. 

This suit was instituted on the 8th March 1848, to recover 
rupees 23-4, principal and interest, on a bond, dated 16th Kartikh 
1254 F. 

Tlie plaintiff states that the bond in question for rupees 20-1 was 
executed bjr Zalim Singh, deceased, on the above date, partly for 
balance of account on previous transactions and partly for an 
advance of money made, and that he stipulated to repay the amount 
in paddy, giving 5 seers in the rupee in excess of me first market 
price of the season, and verbally fixed the end of Poos 1254 F. for 
that purpose : that Zalim Singh died in Bhadoon, and though the 
money has been frequently demanded, the defendants will neither 
pay in cash nor grain. 

The defendants deny the debt, and disallow the execution of the 
bond by their father, during whoso lifetime, had it been a eorrSet 
document, the plaintiff should have sued for payment; they further 
state that on the 1st Kartikh 1254 F. they had occasion to pawn 
certain silver ornaments valued at rupees 120, with the plaintiff, for 
rupees 60, and on tlieir going to redeem them after their father’s 
death the plaintiff refused to restore them, and their intention to 
file a suit against him for their recovery becoming known to the 
plaintiff, he instituted the present one, at the instigation of one 
Muheeput Singh, to deprive them of their rights. 

The moonsiff observes that the witnesses of the bond fully estab- 
lished its correctness and the claim of the plaintiff founded thereon, 
though, by an oversight at the time of the execution of the deed, the 
date on which the debt was to be liquidated was omitted ; the fact, 
however, of Zalim Singh having promised to discharge the amount 
in Poos 1254 F,, was attested by witnesses, and therefore the denial 
of tlie defendants is of no consequence : the claim of the plaintiff 
was accordingly decreed. 

In appeal, it is urged that the statements o£ the witnesses varied, 
that the writer of the deed had not been required to give evidence, 
and the bond itself was not registered. 

I do not consider these objections of afiy moment, for the evidence 
of the witnesses clearly proves the payment of the money to have 
been demanded by the plaintiff, and the bond to have duly 
executed by the deceased. Only one discrepancy of any consequence 



70 


ZILLAH BBRAn. 


in the evidence of the witnesses to the deed is discernible, viz., one 
declares the writing to be in Hindoo, and the other in Persian. The 
document is written in the former character, and though the latter 
witness appears from the record to have taken the bond in his 
hand, and recognised his own signature thereon, yet he asserts the 
body of the document to be written in the latter character. Either 
this was a mistake of the person writing down the evidence, as with 
the document before him it can scarcely be supposed the witness, 
able to read and write,, would commit such a mistake ; or else, as the 
moonsiff remarks, the witness, being the puri’ohit of the defendsuits, 
adopted this as his only means of favoring them, and throwing discre- 
dit on the bond. At any rate I do not consider it sufficient to invali- 
date the plaintiff’s claim, in all otlier respects clearly established, 
and therefore dismiss the appeal, with costs, without notice to the 
respondent, and confirm the order of the lower court. 

The 21st June 1850. 

No. 216 of 1848. 

Jppeal from a decition of Sheikh Kasim AH, former Additional Moonsiff 
of Gy ah, dated the 27 th Kovetnber 1848. 

Mnsst Sookwm'cah alias Kylee, and Musst. Pooncah, her security, 
Defendants, Appellants in case of Muncer Sahoo, Plaintifi's, 
"Respondents, 

versus 

Appellants and Durshun Euhar, Opponents, Defendants. 

This suit was instituted on the 5th June 1848, to I’ccover rupees 
12-8, principal and interest, on a bond dated 5th Bhadoon 1250 F. 

The plaintiff states that he had t(? receive rupees 7-8 from Musst 
Sookwureah, on accounts of some previous years being adjusted, 
and that she gave the bond in question, stipulating to pay the same 
with interest in Jyte 1252 F., and that she would remain in his 
service ; farther that Musst Pooncah stood security for the pay- 
ment of the debt ; that the amount remained unpaid, and in 1 254 
F., defendant ran away and took up her residence in Khukundoha, 
and on plaintiff denfanding his money, opponent interposed. 

Musst Sookwureah denies the debt, and declares the bond to bo 
forged, in order to force her back into the plaintiff’s service, which 
she left in consequence of not receiving her wages of eight annas 
per mensem, which plaintiff never paid willingly, and, on his refusal, 
to give her dues, amounting to 12 rupees, she ran away. 

Durshun Kuhar denies having interposed, and declares the other 
defendants not indebted to plaintiff. 

The moonsiff, considering the claim proved and the fact of Musst 
Poonoah’s standing security established, decreed the suit in favor 
of the plaintiff against the two defendants, but exempted Durshun 
Kuhar, as no proof of opposition had been adduced. 
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In appeal, it is nrgcil that the wording of the document is altoge- 
ther wrong and contrary to custom and the tenor of such documents 
generally, inasmuch as it specifies conditions usually inserted in 
ijarahnamahs and ikramamahs, and therefore opposed to the terms 
of a bond ; consequently that the deed is invalid, and, as the object 
of the plaintiff was to make her serve as a slave, contrary to the 
regulations of Government, cannot bo enforced against her. 

1 have examined this bond, and 6ud the appellant, Musst. Sook- 
wurcah, agreed to pay rupees* 7-8, with interest in Jyte 1252 F. ; 
tliat she would continue in service if not paid, and receive, instead 
of a monthly remuneration, her food daily and two suits of clothes 
annually from the respondent for her services. I’hc insertion of these 
clauses or conditions does not, I conceive, deprive the respondent 
of liis right to claim the amount, which is proved to be due to him, 
nor is there any thing in the bond to denote .slavery ; whilst the 
appellant having failed to substantiate her plea of non-payment of 
wages by the respondent, and having quitted his service contrary 
to her own agreement, I am of opinion that she is amenable for the 
debt, and, in the event of her not paying the same, that the other 
appellant, Musst. Fooncah, is responsible. 1 therefore dismiss tho 
appeal, with costs, without notice to respondent, and condrm the 
order of the lower court. 

Title 22itD June 1850. 

. No. 187 of 1848. 

Appeal from a decision of Sheikh Kasim AH, former Additional Moonsiff 
of Gyah, dated the 30<A August 1848. 

Slu'osunker Misser„(Plaintilf,) Appellant, 
versus 

Declchund Misscr, Rampershen Misscr, Khooshec Misscr, Khcro- 
dhur Misser, and Bydenath Misser, (Defendants,) Respondents. 

Rohunnee Misser, Objector. 

This suit was instituted on tho 18th January 1848, to obtain 
possession of 1 biswa 5 dhoors of land, more or less, in 
mouzah Missurbegha, pergunnali Sunowut, by breaking up a chu- 
bootra and removing two earthen pans fixed therein, and to shut 
up a new pathway near tho plaintiff’s house, valued at rupees .30, 
and to recover 2 rupees damages, on account of a wall removed by 
defendants ; total value 32 rupees. 

The plaintiff states that he has two houses, one used as a zenana, 
and the other for other purposes ; that defendants had always access 
to their houses by a road past his sndder or principal entrance ; but 
that from Kartikh 1253 F., they have obstructed his road and 
injured his proixjrty, by removing a wall and chubootra, and making 
a new pathway oA'cr the site, and by building another chubootra 
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opposite one of liis houses, and fixing therein pans for feeding cattle : 
he therefore sues for the removal of tlie obstructions, remuneration 
for damage sustained, and possession of the land &om which he has 
been ousted by defendants. 

The defendants deny the claim in toto, and declare the wall in 
question to have fallen down during the rainy season several years 
ago, that they have made no new road, nor has any new chubootra 
been built ; that the way of ingress and egress is the same as for- 
merly, and the chubootra, and pans fixed uieroin, built many years 
ago ; they also plead that plaintiff is a 2 annas shareholder in the 
village, whilst they and Rohunnee Misser have 1 anna each ; and 
as Rohunnee Misser exchanged 2^ biswas, on wliich his zenana 
house stood, for the same quantity of land in defendant’s share of 
the village, they are entitled to 6 biswas, out of 10, on which the 
houses of all parties arc built, and that the land in question belongs 
to them and plaintiff jointly. 

Rohunnee Misser supports the plaintiff’s statement, but states 
that, of his share in the property on which his house stood, viz., 2^ 
biswas, half belonged previously by right of inheritance to plaintiffj 
' whilst the other half was made over to Dcel Chund Misser, in 
exchange for other land. 

The moonsiff says, the plaintiff, on the 18th July 1848, agreed to 
abide by Bie evidence on oath of three witnesses cited by the 
defendants ; and as two of them had attended at the court and sworn 
to the land in dispute belonging jointly to plaintiff and defendants, 
the plaintiff’s claim was incorrect, and the objector’s statement in its 
support unworthy of credit, and therefore dismissed the case. 

In appeal, it is urged that the moonsifi’’8 decision is opposed to the 
evidence given by the witnesses of defendants. 

The respondents reply that tli£ appellant’s claim is inadmissible 
for two reasons. Fii’st, that the boundaries of the land claimed are 
not specified, as required by the order passed by the Sudder Court on 
the 28 th March 1848, in the case of Goman Dntt and Gowree Dutt 
verstts Ramsahaie Singh and others ; and second, that appellant has 
not stated the time when the cause of action arose, as required by 
Section 17, Regulation XXIII. 1814. 

The res^wndents’ objections are, in my opinion, invalid, ns the 
claim of the appellant is for a portion of land situated within certain 
defined limits, occupied by houses, and therefore boundaries cannot 
be clearly specified, and as the suit has been brought in reality for 
the removal of obstructions, the restoration of the property to its 
former condition, and to protect the appellant from injury and 
loss hereafter, the specification of boundaries is not needed: whilst 
the appellant having in his original plaint stated the cause of action 
to have arisen in the month of Kartikh 1255 F. the respondents’ 
second objection is disposed of. On perusal of the evidence of the 
witnesses noticed by the moonsiff, it appears that they distinctly 
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declared the portion of gi'ound, on which, tho new clmbootra had been 
built and pans fixed and a new door opened by the defendants, 
excinsively to belong to the plaintiiF, ana that tlie defendants had 
no title or share therein. There can be no doubt therefore that the 
moonsifi’s decision is wrong and contrary to evidence. I therefore 
reverse the order of the lower court, and decree tlie appeal for the 
amount claimed: respondents to pay all costs of both courts. 

The 22kd June 1850. 

No. 206 of 1848. 

Appeal Jrom a decision of Sheikh Kasim AH, former Additional Moonsiff 
of Gyah, dated 19t/( September 1848. 

Bhujjun Bhuggut, (Plaintiff,) Appellant, 
versus 

Oodwunt Bhuggut, auction purchaser, Jhooree Bhuggut, and 
Bassoo Bhuggut, sons of Rummun Bhuggut, mortgager, (Defen- 
dants,) Respondents. ' 

This suit was instituted on the 26th Februaiy 1848, to recover 
Company’s rupees 195-5, principal and interest on account of loan, 
covered by a deed of mortgage, alleged to have been executed under 
date 15th July 1842. 

The plaintiff asserts that Rummun Bhuggut borrowed from him 
rupees 140, stipulating to repay the same in the end of SawiAi 
1250 F., and mortgaged as security three houses which he had 
purchased ; that these premises w'ere afterwards sold in satisfaction 
of a decree held by Musst Akioo, and purchased for 200 rupees by 
Oodwunt Bhuggut on the 29th November 1844, and plaintiff 
dispossessed. The plaintiff considers liimsclf entitled to claim the 
amount of the loan from the auction purchaser, under the rules laid 
down in Circular Orders of 4th September 1840, and 10th June 
1842 : he also sues tlie other defendants in consequence of their 
being the heirs of the mortgager deceased. 

Oodwunt Bhuggut, in answer, declai'es the deed produepd by the 
plaintiff to be fabricated ; that tlie property in question was pijr- 
chased by Lukput Rai, on the 22nd July 1840, at an auction sale, 
in satisfaction of a decree held by Musst Mundwa Koower against 
the owner Durriao Hulwai, and as Lukput Rai did not sell the 
houses to Rummun Bhuggut till the 21st Kartikh 1250, or 9tli 
November 1842, as proved % copy of the deed of sale filed, the latter 
had no power to mortgage the property on the 15 th July of that 
year, i. e., more than three months before the date of his purchase 
Tho other defendants declare their father to have died leaving no 
property, and as the houses were bought by Lukput Rai, for Uieir 
father, and mortgaged to the plaintiff for rupees 140, the auction 
purchaser must pay the amount. 
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The moonsiff dismissed the claim as not established, and on tlie 
founds that the plaintiff, being it relative of the deceased moiigager, 
had colluded ^ith Lukput Rai in. tltc institution of the suit 

In appeal, nothing of any consilience, beyond what is stated in 
the plaint, lias been urged, except that, previous tp the property 
Iteing jmrohased by Oodwunt Biiuggut, on tliO'29th November 
1844, appellant petitioned the court relative to his mortgage on 
the property, and therefore defendant was cognizant of the existence 
of the deed. f. 

The respondents have attended, by vakeel voluntarily. 

The- claim of the appellant rests entirely on the validity of the 
deed of mortgage. It has been argued that the houses in questibn 
were bought by Lukpiit Rai, /or Ruminun Bhuggut, i. e., benamec, 
in 1840, but of this there is no proof, save the declaration of Lukput 
Rai himself, which is worth notliing ; and as that person in his deed 
of sale to Rummun Bliuggut, dated 9th November 1842, styles 
himself sole proprietor and occupant at the time being, the plea of 
purchase for another party cannot be allowed. I am therefore of 
opinion that the claim founded on this deed of mortgage is not 
established. That the document was in existence in 1 844, is proved 
by an order of the principal sudder amcen, dated 31st August of 
that year, in the case of execution of the decree held by Musst 
Aklo^ but its validity or genuineness was never enquired into. 
I tlicfefore dismiss tlic appeal, and confirm the order oi the lower 
court 


Tue 26 th June 1850 . 

No. 221 of 1848. 

Appeal from a decision of Syed Mohummud AH Ashrtif, Moonsiff of 
Behar, dated 21a? November 1848, 

-Baboo Pershun Chund, (Plaintiff,) Appellant, 
versus 

Dulcep Rai, Toodul Rai and Ilookum Rai, (Defendants,) 
Respondents. 

•This suit instituted on the 26th February 1848, to recover Com- 
pany’s rupees 75-8-5, minus 2 rupees paid, on account of revenue 
due for lands cultivated by defendants in mouzali Fukherpore, 
Itakadpore, pergunnah Sumai. 

The plaintiff' states that defendants, in 1254 F., cultivated toge- 
ther 25 beegahs and 1 biswah of land, for which rent ivas to be 
paid in cash, according to the custom prevailing in the village, and 
for which distinct pottahs had been given according to the situation 
and description of the lands ; that his putwaree’s accounts showed 
Sicca rupees 72-13-3-4, to be the full demand against defendants, 
but of which only 2 rupees had been realized ; he therefore sued 
■for die balance. 
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Buiccp Rai denies the claim in toto^^ whilst Hooknm Rai declares 
his cultivation to be distinct from that of the other defcnda?>ts, and 
that lie has paid up all demands against him for 1254 and 1255 IE’. 

Toodul Rai admits that he has cultivated 25 beegahs in the above 
village since 1250 F., but denies that his rents >yere to be paid; in 
cash, urging that, when the estate was let in furni to Durjun Singh 
and Komul Singh, he agreed to a division of tlie crops, giving a half 
sharo of the same to the farmers as rent of the land ; and that when 
the lease of the farm expired, in the end of 1253 F., and plaintiff 
kept it under his own management, certain crops in the succeeding 
year were to be divided with him ; but in consequence of plaintiff’s 
neglecting to depute a person to superintend the division and reCeivo 
liis share of the khureef harvest crons, defendant applied to the 
Ibujdaree court, and the parties were directed to bring tlieir claims 
before the civil court, on the grounds that the sole dispute related 
to the justness or otherwise of a cash payment demand, though at 
the time the police darogah had reported the defendants’ statement 
to be correct : that, moreover, most of his crops had been destroyed 
by the plaintiffs’ refusal to come to terms, and tliat what remained 
of the khureef harvest was attached by order of the civil court, and 
sold in satisfaction of a decree of plaintiff 

The moonsiff, considering the evidence of the witnesses of the 
plaintiff contradictory, and unsatisfactory, and that the farmers used 
to receive a half sliare of the crops of the lands in lieu of rent, and 
therefore that the plaintiff had no right to enhance tlie rents, *or 
introduce a new system without due notice, as enjoined by 
Regulation V. 1812, dismissed the suit. 

in appeal, it is urged that the putwarce’s accounts sufficiently 
prove the justness of the claim, and tliat tlio farmers had no power 
to disturb or annul the former ^ottah under which the defendants 
held their lands. 

Tliougli the appellant in this suit failed to produce before tlio 
lower court the kuboolcut, or agreement of the defendants, yet ho 
filed a copy of a decree, passed by tliis very moonsiff, dated 25th 
December 1 834, in a suit between these same parties, in wliicli 
Toodul Singh admitted paying liis rents for certain lands in cash, 
but of which the moonsiff takes not the slightest notice in his pre- 
sent decision, though that document clearly proved tlie incorrectness 
of the defendants’ statement. Under these circumstances, and as the 
defendants should have produced their pottalis to establish their 
rights as set forth by them, and considering the moonsiff ’s investi- 
gation incomplete, as to the amount of rent demandable by the 
appellant, I reverse .the decision of the lower court, and rpniand iSie 
suit for re-trial and decision, after full, and, if necessary, local 
enquiry. The value of stamp of appeal to be refunded. 


21 
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The 28Tn June 1850, 

No. 155 of 1848. 

appeal from a deciiion of Moulvee Mohummud Ahdool luteef, former 
Acting Moonaiff of Jehanabad, dated 6th July 1848. 

Musst. Wuhoedun, Appellant in tlic suit of Musst. Jeeclioo, for 
self, and as guardian of Musst Buttoolun, her daughter, a 
minor, FlaiutiiF, Respondent, 

versus ^ 

Appellant, the wife of, and Musst Arartiun and Summun, daughters 
of, Mobaruk Ali, deceased, and Musst Wajun, wife of Mullick 
Gujraj, Defendants. . 

Tms suit was instituted on the 9th June 1847, to obtain posses- 
sion of 1 anna 18 dams share out of 8 annas of nionzah Khajiliporo 
Dowlut, pergnnnah Ekil, and to recover wasilat from 1252 F. to 
the khurreef crop of 1254 F., valued at nipces 236-8-lrl4. 

The plaintiff states that Mobaruk Ali had two wives, herself and 
Wuheedun defendant, that he had one daughter, Buttoolun, by tlic 
plaintiff, aiul one son, Mullick Duinroo, and two daughters, Ammun 
and Summun, by Wuheedun ; that he died leaving 8 annas of the 
property above described, of which half an anna, or 10 dams came 
to each wife, 2 annas, 16 dams to Mullick Dnmree, and 1 anna, 
8 dams, to each daughter; that in 1252 F., Wuheedun, defendant, 
give her a poidion of the produce of the estate, but I’cfused the 
remainder of her right as Avell as papers ; hence the suit. Musst. 
Wajun is made defendant also in consequence of her being the pro- 
prietor of the other 8 annas of the estate, but against her, the plain- 
tiff admits, she has no claim. 

Musst. Wuheedun, defendant, replies and urges that 
1st Plaintiff is not Mobaruk Ali’s wife. 

2nd. Besides the property concerned in this suit, other property 
was left by deceased, of which defendant is in possession as her m.ar- 
riage portion ; therefore the plaintiff’s claim for a portion of the 
estate is opposed to the Circular Order of the Sudder Court, dated 
11 til January 1839. 

3rd. After Mobaruk All’s death, defendant took out execution of 
a decree obtained by the deceased, whom she in that case represent- 
ed as heir, and on the usual proclamation being issued the plaintiff 
offered no objectioi^. 

4th. After obtaining possession of the entire estate, after Mo- 
baruk Ali’s death, she sold half to Musst. Rasoo, and that the plain- 
tiff offered no objections on the issue of the proclamation from the 
collector’s office, relative to the registry of the name of the said 
purchaser. 

5th. Defendant was sued for a debt of rupees 2801-1-4, by 
Whliid Ali and others, according to a kistbundee of the deceased, 
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and ill which suit plaintiff would have been included had she been 
deceased’s wife. 

Musst Ammun replies that she is of age and Wuheedun not her 
guardian, and tliat plaintiff* is not Mobaruk All’s wife. 

The moonsiff in this case called for futwas from the moulvecs of 
Bchar and Tirhoot, who both declared the marriage of the plaintiff* 
with Mobaruk Ali proved by the evidence of tlie witnesses produced, 
and the fact of Musst Buttoolun being his daughter established, 
and thereon gave a decree in favor of the plain tiffl 

In appeal, it is urged that the witnesses of the plaintiff gave contra- 
dictory evidence, and therefore neither the marriage nor fact of 
Buttoolun being the daughter of the deceased are proved, that nei- 
ther the vakeel nor cazec, said to have been present on the occasion 
of the marriage, and who were residents of a distant part of the 
country, iverc summoned to give evidence, and that plaintiff’s claim 
to obtain possession of any portion of tlic property could not bo 
entertained, until she had established the fact of her marriage. 

Ilcsporident advances nothing of importance beyond that stated in 
tlic plaint, and declares her chiiin and marriage proved. 

Of tlie witnesses of the plaintiff*, two to a certain extent prove the 
marriage and the birth of Musst. Buttoolun after that marriage with 
tlie deceased ; but 1 do not consider their evidence at all satisfactory, 
for the following reasons : — It appears Mobaruk Ali died in 1251 F., 
22iid Bysakh, or 25th April 1844; that o.n the 29th June 1844, 
appellant obtained a decree in this court as licir of the deceased; tlilt 
on the 29th December 1845, or 16th Poos 1253 F., she sold half of 
the estate of deceased to Musst. Rasoo, w hose name w'as registered 
in the collector’s office, on tlie 30th March 1846; and again on 
7 th May of the same year obtained another decree declaring her 
heir of the deceased, in no one of which cases docs the respondent 
appear to have advanced any claiin to a share in the property as wife 
of the deceased ; moreover, in lier plaint she omits all mention of the 
date of her marriage and what dowry was then given her, w'liilst tlio 
most respectable of her witnesses declare their ignorance of lier 
marriage, though well acquainted with deceased and hi^ affairs; 
further, the eviilcnce of the witnesses of the appellant sliow^s the 
respondent to liave been a woman of low caste, performing menial 
services at tlie houses of various persons, and therefore a most unlike- 
ly person for the deceased to have contracted a second marriage 
(nikha) with. Under all these circumstances, 1 consider the claim of 
tlie respondent not established, and that, had she actually been 
married to Mobaruk Ali, she never would have remained silent on 
appellants’ suing for possession of the estate after his deatli, and 
disposing of a moiety thereof to Musst. Rasoo, without her consent ; 
and lastly, to the registry of appellants’ and the purchasers’ names 
in tlic collector’s office without ui’ging her claims: moreover, it 
appears from the copy of the deed of sale to Musst. Rasoo, that that 
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transaction took place long after Mobaruk AH’s demise, and 
therefore, from respondent’s statement that he died possessed of 
only 8 annas of the estate, there is good ground to consider her 
claim altogether false. The reason assigned for requiring fiitwas 
from the moulvees of Behar and Tirhoot is that the former 
officer was declared by the appellant to entertain an inimi- 
cal feeling towards her and her late husband ; but I consider 
neither of their opinions of any importance, as they are evidently 
founded solely on the evidence of two witnesses of the plain- 
tiff. I therefore reverse the order of the lower court, and 
decree the appeal, with costs in botdi courts against the respondent 

TiiJs 28th June 1850. 

No. 156 of 1848. 

Appeal from a dension of Moulvee Mohummud Abdool Lnleef former 
Acting Moonsiff of Jehanabad, dated 6th July 1818. 

Musst Ammun, for self, and sister and brother. Defendants in suit 
No. 155, Appellant, 
versus 

Musst Jeechoo, (Plaintiff,) Respondent 

ClA^m, to obtain possession of 1 anna 18 dams share of 8 annas 
of mouzali Khajelipore Dowlut, pergunnab Ekil, instituted Otli J une 
ft47. 

As this appeal is connected with that in suit No. 155, tliis day 
decided, and the reasons given in that decree are also apidicable to 
this case, I decree this appeal also, and reverse the order of the 
lower court, with costs. 

The 28th June 1850. 

No. 205 of 1848. 

Appeal from a decision of Syed Tuffuszool Hosein, Moonsiff of Gy ah, dated 
2bth August 1848. 

Ramjewun Singh, one of the Defendants, Appellant, in case of Ram- 
lull, Plaintiff, Respondent, 
versus 

Appellant and Munnoolall, bis son. Defendants. 

Tins suit was instituted on the 8th February 1847, to recover 
Company’s rupees 141-5-4, principal and interest, on account of 
raalgoozaree of 2 annas share of mouzali Mitherpore and 5 dams of 
two annas of Doulutpore, pergunnah Kabnr. 

The plaintiff states that the half of mouzah Mitherpore is settled 
at a juinma of rupees 80, and the two annas of Doulutpore at rupees 
making a total of rupees 85-8, that in the former a one anna 
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sliare belonged to Clmndun Singh, one anna to Manik Cliund and 
Doodhxir Singh and Jeehin Dass, his nephews, 13 dams 1 cowree 
to Kunhya ]jall and Nnndrani, and the balance 5 annas, 6 dams, and 
2 cowrees, together with 19 dams of the two annas of Doulutpore, 
atfd 1 anna 12 dams of the half of Kustooree Khass belonged to 
plaintiff ; that Chundun Singh, in consequence of the death of Manik 
Chund and continued absence of Doodhur Singh and Jeetun Dass, 
mortgaged the said two annas on an advance of rupees 121-8, to 
Deonarain Singh and Bishei> Singh for nine years in Maugh 1208 
F. ; that these mortgagees re-mortgaged the property to plaintiff in 
Phalgoon 1216 F. for the same amount, and for the remainder of their 
lease ; but in consequence of the non-payment of the advance the 
property remained in his possession till 1228 F. ; that in 1229 F., after 
Chundun Singh’s death, the defendant, Mminoolall, in the absence of 
his father, Rarajeewun Singh took upon himself tlie debt and borrowed 
a further sum of rupees 1 9-8, making a total of rupees 161, for which 
the property was again mortgaged ; that in the end of 1234 F., 
Muiinoolall petitioned the court for possession, and paid up the 
amount borrowed ; that from the 20th October 1830, or Kartikh 
1238 F., when he obtained possession, up to the 12th February 1835, 
he had failed to pay his share of Government revenue, both for the 
two annas in Mitherpore and 5 dams of Doulutpore, tlie annual 
demand for which amounted to Sicca rupees 20-11, in conse- 
quence of which, and other shareholders' fulling in balance, tlie 
entire estate, comprising half of Mitherpore, 2 annas of Doulut- 
pore, and half of Kustooree Khass, was sold ; but that plaintiff 
on the followitfg day paid up the balance due, amounting to 
rupees 282-15-11, together with rupees 10-1-6, on account of the 
Maugh kist of 1242 F., and had the sale reversed on the 14tli August 
1835 ; that other shareholders Imvo repaid him their shares of the 
above, but in consequence of the defendants’ refusing to liquidate 
their portion. Sicca rupees 66-4-1, he is compelled to sue them ; 
and further states that for rupees 7-8, due by Mokundram, he intends 
filing a separate suit 

liamjeewun Singh pleads that plaintiff is not proprietor of the 
estate, which is a joint and undivided one, and therefore the plaint 
should have included all shareholders, as required by Circular Order 
of the Sudder Court, dated the 1 1th January 1839; that it is not 
stated for what years the money was paid, and tltat the money was 
collected by a putwaree on the part of all sharers, and, though paid 
through the plaintiffj was not money advanced by him, and therefore 
the suit is brought only with the view of obtaining wasilat during 
the time the property was mortgaged from 1208 to 1233 F. 

Munnoolall answers to the same effect 

The moonsiff, considering the claim proved by the documents by 
the plaintiff^ and that the defendants had failed to establish their 
statement, decreed the suit in favor of plaintiff against Ramjeowun 
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Singh only, and oxemptod Ills son from all responsibility, on the score 
of his non-liability for the debt during the lifetime of his father; the 
moonsiff also remarked that the plaintiff’s claim of rupees 7-8 
against Mokund Kam, for revenue of lands in Kustooreo lOiass, had 
been settled by razeenamah. Against this decision defendant appeals, 
urging that the facts of the case did not receive duo consideration 
from the moonsiff, and that, if any revenue had been due by him, 
it would have amounted to only rupees 37-8-2, from kist Assar 
1240 F. to kist Maugh 1242 F. r 

The respondent attended without notica 

The appellant has failed'to prove the payment of the revenue due 
on his share in the estate, either by himself or tiurough the putwarec, 
who is dead; and as 'he has in a similar manner failed to establish 
the point of an unjust demand being made from him, and not satis- 
fied the court in explaining bis reasons for calculating his liabilities 
from the Assar kist of 1240 F., I consider his appeal unsupported 
by any arguments or pleas of moment. It has been urged that the 
plaintiffs’ claims, by not including the balances of all shareholders, 
is opposed to Circular Order of the Sudder Court, dated 30th Sep- 
tember 1847, and shaving mortgaged his share of the property in 
Mitherporc and Doulutporc in 1235, to Meer Abdoollah and othei’s, 
the plaintiff had no interest hi tho estate, and therefore could not 
have made the payments alleged on account of appellant’s share. 
In reply to these objections the respondent states that, having no 
claims against other sharers in tho villages in question, there was 
no necessity for him to include tlicir portions of the balance in tho 
plaint, and that after ho and .Tycmungul Singh had mortgaged their 
shares as above stated, ho took them in farm from the mort- 
gagees, and therefore did make the payments of tho revenue of those 
shares as well as for appellant’s share ; moreover, from a copy of a 
petition presented to the collector shortly before tho sale above 
noticed, it appears that appellant’s son admitted a balance being due 
and stated his readiness to pay the same, the amount not being 
mentioned, but as his name was not borne on the register, as a pro- 
prietor, he refused to pay ; it is therefore clear that a balance of 
revenue was due from appellant, and as the documents filed by tho 
plaintiff prove the arrears of rent, for which the property was sold, 
to have been paid by him, there can be no doubt of the justness of 
the claim now preferred; of which the following is a detailed 
accomit, viz. : 

Sa. Rs. P. 

Balance of revenue for 1239 F., 1 4 6 

Interest charged by Government, 0 12 13 

2 0 19 


Ilevenuc for 1240 F., 

interest charged by Government, 


41 6 0 
10 0 7 


51 6 7 



ZILLAH BBHAR. 


87 


Sa.Ils. As, V. 


Revenue of 7 kists of 1242 F., /. 9 15 

Interest chai'ged by Government, 3 11 10 

12 12 15 


Total, Sicca rupees, 66 4 1 

or ditto. Company’s rupees, 70 10 8 

Interest from 13tli February 1835, 70 10 8 

• - 

Total, Company’s rupees, 141 5 4 

to wliicli I consider tlic respondent’s claim cstaLlislicd, and thoreforo 
dismiss the appeal, and confirm the order of the lower court, with 
costs. 


The 29tii June 1850. 

No. Ill of 1849. 

Appeal from a decision of Mohtimmnd AH Ashrvff^ Moonsijf of BeJiar^ 
dated 28/A April 1819. ^ 

Sheikh Daim Ali alias Dummoo, (Plaintiff Appellant, 

versus 

Kirtce, Jeetnn, Bliuttun, and Pocliali, (Defendants,) Respondents, 

Tnis suit was instituted on the 19th December 1848, for damages 
for defiimation of cliaractcr. 

The plaintiff' states that he was very grossly abused and nial- 
treateJ by the defendants on Monday, the 9th Aughiin 1256 F. ; that 
lie complained at the police tlianna, but no notice was taken of his 
case, because he did not bear marks of serious maltreatment : how- 
ever, as he considered himself degraded by the abuse of the defen- 
dants, and Ills reputation and character had suffered, he sued them 
for damages, laid at rupees 32. 

Tlio defendants deny the statement of the plaintiff in ioto. 

Tlie inoonsilf considered the claim not proven, because some 
witnesses deposed to the defendants’ giving one style of abuse, 
whilst others declared the defendants to have indulged in language 
somewhat diffei’cnt, though equally bad, and tliat the claim of the 
plaintiff for such damages was not established : he therefore dismissed 
the suit, as the quarrel originated in a dispute about the settlement 
of an account of some bangles. 

In appeal, it is declared tliat the witnesses proved the claim and 
fact of abuse and maltreatment 

The evidence of the witnesses certainly shows the defendants to 
liave indulged in highly abusive language relative to the ancestors, 
fraternity, and sisterhood of the plaintiff’; and tliough there are some 
slight discrepancies as to the exact language used on the occasion 
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by each defendant, yet it is sufficiently established that each and all 
joined in his maltreatment and abuse and consequent degradation. 
The moonsiff has omitted, notwithstanding the above evidence for 
the plaintiff, to require exoneratory evidence for the defence. I 
therefore consider the investigation incomplete, and reverse the 
decision of the lower court, and remand the case for re-trial. The 
value of stamp of appeal to be refunded in the usual manner. 


The 29Tn June 1850. 

No. 208 of 1848. 

Appeal from a decision of Moultee Sped Mohummud Furecdooddeen, 
Moonsiff Jehanabad, dated bth September 18 - 18 , 

Jeoraj Singh, for self and wulee of Choolun Singh, minor son of 
Shamnath Singh, (Plaintiff,) Appellant, 
versus 

Mussi Lall Daieo, Bishcnlal Misscr, and Besheshur Misser, 
(Defendants,) Respondents. 

This suit was instituted on the 6th January 1848, to recover pos- 
session of 14 bee^Rs of lakliiraj land, in mouzah Aukhoorce, per- 
gunnah Goh, according to an ijaranamah, or farm lease, of 3rd Assin 
1249 F., and to reverse an order of the sessions judge of Behar, 
dated 27th November 1847. Valued at rupees 71. 

' The plaintiff states that Bishenlal Misser and Besheshur Misser, 
as proprietors of shares in the village in question, gave him and 
Shamnath Singh a farm of 14 beegahs of land, at a jumma of 
14 annas per beegah, for three years, from 1250 to 1252 F., and 
received rupees 71 in advance, and that the ijaranamah above cited 
was given on the occasion, and according to which they retained 
possession and paid their rents; that in 1264 F., on the 10th Aughun, 
these defendants cut and carried the crops of 2 beegahs of the land in 
question, thereby dispossessing the plaintiffs of the farm ; on which 
account they instituted a case in the foujdarco court under Act IV. 
1840, and obtained an order from the moulvee, declaring them 
entitled to the property and to be kept in possession ; against this 
order Musst. Lall Daice, who interposed and claimed the land as her 
own, appealed to the sessions court and obtained a decree, reversing 
the order of the moulvee. To set aside this decree the plain- 
tiffs have instituted the present case, declaring Musst. Lall Daiee 
to have no right or interest in the lands, and that her name was 
registered in the collector’s office improperly as proprietor of the 
village, and that by the sessions judge’s order they were ousted 
from the farm from 1255 F. 

Musst Lall Daiee, in reply, declares the lands in question to have 
belonged to the estate of her husband, and to be her property, as 
• proved by the sessions judge’s order, and that she had appealed 
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against a decree obtained by the plaintiffs from the officiating ' 
moonsiff of Jehanabad, under date the 13th August 1847. 

The moensiff, on the ground that the decree above noted had been 
reversed in appeal by the principal sudder ameen, and the lands in 
question declared to have belonged to Neeladhur Misser, husband 
of Lall Daiee, and that the other defendants had no right or interest ’ 
therein, dismissed the claim. 

In appeal, it is urged that Bishenlal Misser and Besheshur Misser, 
sons of Bunsee Misser, after tj^e death of their father, and Neeladhur 
Misser, his brother, came into possession of the property and mort- 
gaged the lands in question to various parties, there% clearly estab- 
lishing their possession, and that an appeal, had been preferred 
against the decision of the principsil sudder ameen. 

The appellant has failed to produce the ijaranamah, the most 
essential document in this suit, whilst the witoesses have declared 
their ignorance of the amount alleged to have been advanced. It 
appears also from . appellant’s own showing that the farm lease 
extended only to 1252 -F., therefore its continuation beyond that year 
could not be demanded, unless any specific condition to that effect 
was inserted in the ijaranamah, which cannot 1» ascertained without 
the production of that document. It is evident, however, that 
Mahanund Misser, the original owner of the property, gave mouzah 
Bhowancepore to his son, Bunsee, the father of Bishenlal and 
Besheshur, and mouzah Aukhooree, in which these 14 beegahs are 
situated, to his other son, Neeladhur, husband of Lall Daiee, and there- 
fore the other defendants had no power to give the farm in question. 
Moreover, as alt the facts of this case appear to have been duly con- 
sidered in the decree of the principal sudder ameen, dated 12tb June 
1848, and that decision was upheld in appeal on the 18 th April 
1850, 1 see no reason to interfere with the decision of the moonsiff, 
and therefore dismiss the appeal, with costs, and confirm the order 
of the lower court without notice to the respondent. 

The 29th June 1850. 

No. 209 of 1848. 

Appeal from a decision of Moulvee Sped Mohnmmud Furreedooddeen, 
Moonsiff of Jehanabad, dated 5th September 1848. 

Jeoraj Singh, (Defendant,) Appellant, 
versus 

Lall Daiee, (Plaintiff,) Respondent 

This suit was instituted on the 28th December 1847, to recover 
rupees 63-7, on account of malgoozaree due, as per accounts of 
putwaree, for 1254 F. 

The plaintiff states that she is proprietress of 4 annas of mouzah 
Aukhooree, and 30 beegahs of jagheer land situated therein, of which 

22 
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defendant ctdtivated 14 beegahs, the prodace of which was to be 
divided, in lieu of rent, between him and the plaintiff ; that she 
has frequently demanded payment, but failed to obtaim the same, 
which is proved to be due to her b^ the putwaree’s accounts. 

The defendant’s reply is in eff^ similar to the plaint filed in 
case No. 208, which relates to the same lands as those disputed in 
this suit. On the 29th February 1848, the defendant petitioned the 
court that as the plaintiff had sued him for the above sum in a sum- 
mary suit before the collector of Behaf, that case should be requir- 
ed agreeably to Section 15, Regulation YIIL 1831. 

The moonsiff, considering this suit immediately connected with 
No. 208, in which he had given a decree in favor of tlie plaintiff in 
this suit, decreed this claim also in her favor. 

The appeal filed in this case is similar to that in Na 208. 

The witnesses adduced by the plaintiff prove the cultivation of 
the land by the defendant, whilst the putwaree has duly attested 
the accounts. As in suit No. 208, the defendant admitted his occu- 
pation and cultivation of the lands, claiming the same as his farm, 
and as his title thereto has been rejected, the reasons given in the 
decision passed this. day in suit No. 208, are equally applicable to 
this case alsa 1 therefore dismiss the appeal, with costs, and con- 
firm the order of the lower court, without notice to the respondent. 

The 29th June 1850. 

No. 213 of 1848. 

Appeal from a dednon of Moulvee Syed Hameedooddeen Ahmud, Moonsiff 
of Awungabad, dated 2nd September 1848. 

Doobey Sooklal Ram, (Defendant,) Appellant, 
versus 

Kishendyal Ram Doobey, son and heir of Ruttun Ram Doobey, 
deceased, (Plaintiff,) Respondent 

This suit was instituted on the 19 th August 1848, to recover 
rupees 106-10-8, principal and interest on a bond, dated 1st 
Bysakhl244F. 

Plaintiff states that defendant borrowed from his father 50 rupees 
and gave the bond above noted, conditioning to repay the same, 
with interest at 12 percent per annum, at the end of Aughun 1245 
F., but has failed to do so, though payment has been demanded ; 
his father being dead, plaintiff, as liis heir, sues for the amount 

The defendant, according to the record of the case, is represented 
to have filed a petition, on the 2nd September 1848, through 
Hunooman Sahae, vakeel, admitting the justness of the claim, and 
arranging to liquidate the amount, including court charges, rupees 
121 in all, by instalments of 40 rupees monthly in Assin and 
Aughun, and 41 in Chyte 1256 F., without further interest, to which 
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plaintiff agreed, and to have been recognised as the hm& fide 
defendant in the suit by Ajoodhea Persaud, vakeel at the time. On 
this the moonsiff, without further enquiry inio the merits of the 
case, or demanding proof of the claim, as required by the Sudder 
Court’s Circular Order, No. 35, of the 25th November 1847, decreed 
the claim in favor of the plaintiff. 

In appeal, the defendant denies the debt, and accuses the plaintiff 
of having caused a forged acknowledgment to be written and filed, 
which is csmable of proof 1>y comparing his signature to the vuka- 
lutnamah filed in appeal witfi that in the original case : it is also 
urged that he received no notice of the claim, and that the suit has 
been brought out of spite, in consequence of plaintiff being indebted 
to defendant’s brother. 

It is very clear that most unnecessary haste was allowed in the 
disposal of this suit, and that the moonsiff paid no attention to the 
orders of the Sudder Court as quoted above : a notice appears to 
have been served and returned to the moonsifTs court with a receipt 
dated 16th Bhadoon, or 30th August 1848, and the suit decided in 
the short space of 15 days from the date of its institution. The case 
must therefore be remanded for re-trial, and the moonsiff directed 
to institute strict and searching enquiries into the conduct of 
the two vakeels before mentioned, with the view to ascertain whe- 
ther or not a forged acknowledgment of the debt bv the defendant 
was filed by the one, and with the cognizance and connivance of 
the other ; the results of such investigation to be duly reported Ito 
this court Suit accordingly remanded for re-trial, and value of the 
stamp of appeal to be refunded to tho appellant, and decision of the 
moonsiff reversed. 




ZILLAH EAST BURDWAN. 


Present: J. H. PATTON, Esq., Judge. 

The 3rd June 1850. 

Case No. 39 of 1850. 

Appeal from the decision of Gopaul Chunder Ghose^ Moomiff of. 

Bhuttooreahy dated 31 ^^ December 1849 . 

Hurrochundcr Mundul, (Defendant,) Appellant, 
versus 

Ramgobind Mookerjea, (Plaintiff,) Respondent 

Tnis was an action to recover rupees 135-10-0-8, principal and 
interest of a bond debt 

Plaintiff avers that the defendant Ilurrochunder Mundul and 
Kasheenath Mundul, deceased, executed a bond on the 24th Sawun 
1253, and borrowed rupees 99. The conditions of the bond were 
tluit the amount was to be repaid in Jyte 1254, and all sums galft 
on account endorsed on the back of the instrument. That Kun^ee 
is the widow of Kasheenath and liable for his debt, 

Hurrochundcr Mundul, in his defence, denies the debt, Cialls into 
question the validity of the bond, asserts that Kasheenath died be- 
fore its execution, and declares the suit a fabrication got up by plain- 
tiff" in collubion with his sister-in*?aw, Kungalee, in consequence of 
family differences with the latter, and a dispute with the former on 
account of balance due for the purchase of sugar. After this dis- 
claimer, however, he adopts another and a diametrically opposite 
line of defence, and challenges plaintiff' to come into court and affiw 
solemnly, in the face of all men, that the claim he makes is Iionest * 
and true, binding himself in that event to discharge it without 
scruple or demur. 

Tlie moonsifl^ after taking precaution to make this plea binding 
on the defendant as a legal issue, proceeds on its enquiry, relin- 
quishing the others as voluntarily abandoned by him; and the 
result is an unqualified affirmation by the plaintiff in open court, 
solemnly and conscientiously made, of the justice and truth of his 
claim. 

The moonsiff has no alternative but to decree the suit, and he 
does so against Ilurrochunder alone, both on the grounds of his 
moral and legal obligation, and the plaintiffs release of the woinan 
Kungalee from the demand. 
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I think the moonsiff’s decision correct, and affirm it according]^. 
The appellant thinks himself aggrieved, because the moonsm 
neglected to enquire into and dispose of the other pleas advanced by 
him, and maintains that he acted illegally in decreeing the case 
against him individually. I uphold the moonsilTs views on botli 
these points, because in the first ho, had no option or choice of pro- 
ceeding, the appellant having virtually abandoned all the other 
issues, and declaring to stand or fall by the special plea set up, and 
in the second he decided on an admission and specific undertaking 
to make good the amount of demand. 

The 3rd June 1850. 

Case No. 40 of 1850. 

Appeal from the decision of Tuffuzzul Rohman, Moonsiff of Ousgaoii, 
dated ‘I'lnd December 1849 . 

Nuffer Chunder Laha, (Defendant,) Appellant, 
versus 

Mooktamunnee Dassoe, (Plaintiff,) Respondent. 

Suit to recover principal and interest of a bond debt, laid at 
rupees 58-5-18. 

Pladntiff avers that defendant and Khettcrnath Laha borrowed 
45 rupees from him, and executed a bond, bearing date 18th Jyte 
1254, the conditions of which were that 24 rupees were to be paid 
in Poos of that, and the balance in Poos of the following, year. 

Defendant admits the execution of the bond, and acknowledges 
that hi^ son, Khettcrnath, is a party to it, but denies the advance 
of the cash, and alleges that bis son is still a minor. He accounts 
for the non-advance by stating that plaintiff claimed a sum of money 
from another son of his, Ilaradlmn, who is dead, and seeing no 
chance of recovering it in any other way, has had recourse to the 
present trick and stratagem to extort it from him. He adds more- 
over that he noticed the non-payment of the sum borrowed to the 
witnesses at the time they subscribed the bond. Plaintiff files a 
rejoinder, but it sets forth nothing material save the fact that 
Khettcrnath has attained his majority. 

The moonsiff rules that both the bond and debt are proved, and 
that Khettcm^.h is liable, being no longer a minor, and decrees the 
case against both. 

Tlie objection against tlio decision is that, though the bond is prov- 
ed, there is no proof of debt by evidence of the payment of the 
money. 

This statement of the appellant is not correct, for, though the 
testimony last noted has not been adduced to the letter, yet there is 
, abundant evidence that the debt was contracted, and that the appel- 
lant admitted having received the cash before the subscribing wit- 
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nesses at the time the bond was signed and delivered, one of these 
witnesses being named by himself T therefore affirm the moon- 
siff’s decision, and dismiss the appeal, without giving notice to the 
respondent. 


The 10th June 1850. 

Case No. 166 of 1849. 

Appeal from the decision of Nttleen Kishen Paulit, Moonsiff of Cutwa, 
dated 2Gth March 1849. 

Harradbun Bagdee, (Plaintiff,) Appellant, 
versus 

Aurung, widowed aunt and guardian of Chcenccbas Sirkar, minor, 
(Defendant,) llespondcnt. 

Kunnyelal Bose and others. Claimants. 

Suit to recover rupees 266-10-8, principal and interest of a bond 
debt. 

Plaintiff avers that, on the 2nd Bhadoon 1243, one Thakoordas Pal 
borrowed 125 Sicca rupees from him, on a bond and the mortgage 
of 1 anna, 12 gundahs, 2 cowrees share of the estate of Sheebrani- 
battec and other property ; that Thakoordoss died without settling 
the account, leaving as his heir the minor Checncebas, who is bi^i 
grandchild ; that the mother of Cheeneebas is also dead, and that 
defendant is his aunt and guardian. 

Defendant admits the debt and execution of the bond and mort- 
gage, but pleads payment in full, amounting to 201 rupees in Assiu 
1 253 ; that she demanded the restoration of the instrument, but 
failed to obtain it from plaintiff,, who, however, gave her a release 
from the obligation in the presence of respectable persons. 

Plaintiff files a rejoinder, denying payment, though admitting that 
the offer of payment had been made, even after filing of the suit 

Claimant, Kunnyelal Bose, affirms that one Neelkaunt Pal held 
in possession a 3 annas 5 gundahs share of the estate of Sheebram- 
battee, of which, on 5th of Assar 1253, he sold him one-half, namely, 
1 anna 12^ gundahs share, for rupees 143, and on the 24th of Assin 
1250, the other half to Sumbhoo Mudduck, in the name of Dhur- 
ruradas; that the said Sumbhoo subsequently, on 17th Sawun 1253, 
sold him his purchased share for 247 rupees, and that he thus be- 
came the proprietor of the whole 3 annas 5 gundahs share ; that ho 
})urchased other shares also of the estate in question to the extent of 
9 annas, 17 gundahs, 2 cowrees, and eventually got possession of 
13 annas, 2 gundahs, 2 cowrees of the entire talook; tliat he holds 
decrees of court for arrears of rent made against Lukhun Pal and 
others, in proof of his title and possession, and denies that Thakoor- 
doss Pal ever had any right whatever in the property. 
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Another claimant^ Neelkaunt Pal^ affirms the sale by Thakoordoss 
Pab to his father^ Koodeeram^ of 1 anna 12^ gundahs share of the 
estate, and corroborates the statements and averments above made by 
Kunnyelal Bose. 

The moonsiff suspects the genuineness of the bond filed by pJain- 
tiffi, because, in his opinion, it does not assume the appearance of a 
document of 13 years’ standing, which it purports to be, and enter- 
tains doubts as to the truth of his claim, because he evinced so little 
alacrity in the prosecution of it ; the^iver of the bond, Thakoordoss 
Pal, having been dead eleven, and his daughter eight years. He 
also looks upon the acknowledgment of debt, bond, and mortgage, 
made by defendant, as a collusive proceeding intended to defraud 
the claimant of property, the more so that he has not been able to 
adduce the slightest proof of the alleged payment. He rules, more- 
over, that a decree awarded on an acknowledgment or admission of 
claim, can only affect the person and not property, either real 
or personal, and, acting on this principle, he decrees against tlie de- 
fendant and releases the property pledged. 

I differ with the moonsiff first in his law, and rule that not only 
the person, but every tittle of property pledged in satisfaction of a 
claim is liable on an admission of that claim, and think he acted 
quite illegally in decreeing against the person of the defendant, and 
releasing the property pledged for the payment of the amount de- 
creed. I also dissent from his views on the issues adduced, and am 
of opinion that there is no reasonable ground for doubting the truth 
and fairness of the appellant’s claim, or throwing discredit on the 
bond filed by him. Moreover, I look with extremcr suspicion on tlic 
deed of sale, bearing date 9th of Phalgoon 1226, alleged to have 
been executed by Thakoordoss Pal, in favor of Koodeeram, on which 
mainly the claimant Kunnyelal Bqse rests his right and title, for I 
have scarcely ever beheld a document, which bears on the face of it 
so much the impress of fabrication and forgery, the paper being 
crumbled and rubbed so as to assume the appearance of age, and the 
writing clear and fresh as if perpetrated yesterday. Under these 
circumstances, I amend the moonsiff’s order, decreeing the appeal, 
and rule that the property mortgaged in the bond filed by the 
appellant be made liable for the debt in satisfaction of which ' it was 
pledged, the costs of the suit in both courts being borne by the 
respondent. 
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The 10th June 1850. 

Case No. 259 of 1849. 

Appeal from the decision of Hamedul Uuq, Moonsiff of Mohummudpoor, 
dated 25th May 1849. 

Ilaradhun Dutt, (Plaintiff,) Appellant, 
versus 

Bhugwanchundor Bundoo and others, (Defendants,) Respondents. 

Buktarunnissa Beebee and others. Claimants. 

Action to recover rupees 30, the value of 10 maunds of fish plun- 
dered. Plaintiff avers that Muttermohnn Bose and others hold some 
rent-free lands in the village of Birmapoor, among which are a 
tank named Bhattee and 1 beegah 8 cottahs of land renting at ru- 
pees 3-13-15 annually, which the ancestors of the Boses leased to 
plaintiff’s grandfather, who, in conformity to the terms of that lease, 
held possession until his-death; that he was succeeded by plaintiff’s 
father and then by plaintiff himself, until dispossessed by defendants 
on the 2nd of Assar 1255, by the plunder of his fish from the tank 
in question supplied by him. 

Defence affinns that the tank is not dewutter, nor is it situated in 
the village of Birmapoor, but mal, and belongs to the village of 
Rautgaon, the property of the claimants, Buktarunnissa Beebee and 
others ; that such fish as it contains is naturally and not artificially 
supplied, and that the tank is flooded in the rainy season ; that water 
from it is taken to irrigate some neighbouring cultivation, and that, 
on that account, and the limited space it occupies, it could never 
hold 10 maunds of -fish. Defendants, moreover, deny the plunder, 
and allege that for some years past the residents of Rautgaon, Mos- 
danga, and other villages, have beSn in the habit of catching the fish 
in the dry season, that they did so last year, and that plaintiff, 
instead of suing them, has brought this action against them (the 
defendants) in collusion with the Boses, with the view of obtaining 
some documentary title to the land in dispute. They also take 
exception to the enquiry^ into this matter by the moonsiff, declaring 
it to bo a question affecting a rent-free tenure. 

The Boses file an answer siding with the plaintiff and supporting 
the averments made by him. 

The claimants add a rejoinder in support of the defence. 

The moonsiff rules that, as the present is a simple case of plunder, 
it is quite unnecessary to enter into the question of mal and lakhi- 
raj or proprietary right, the only point required to be ascertained, 
being the fiset or otherwise of the plunder by defendants of the fish 
belonging to plaintiff. By the evidence of three witnesses, produced 
by the maintiff, and the report forwarded by the ameen, deputed to 
make the enquiry, it appears that the defendants had appropriated 
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about 5 or 6 maunds of fish appertaining to plaintiif, while from tlie 
testimony on tlie othet: hand of two wijjpesses examined by the 
"ilnoonsifi'and eleven by the ameen, it is evident that no one had suppli- 
ed the tank with fish, and the tank itself was always flooded in the 
rains. Not satisfied with this contradictory evidence, the moonsiif 
proceeds to the spot, and, after a full enquiry, determines that plain- 
tiff’s claim is unfounded, and the plea set up in the defence just and 
truh. He therefore dismisses the case, and gives a verdict in favor 
of the defendants, and I see no reason whatever to disturb his 
award; so far from it I am pleased by the manner in which he has 
handled the case, and perfectly coincide in opinion with him as to 
its having originated with the Boses, with the fraudulent object of 
surreptitiously adquiring a title to the land. 


The 10th June 1850. 

Case No. 19 of 1850. 

Appeal from the decision of Mr. J. S. Bell, Moonsiff of the Town of 
Burdwan, dated 5th December 1849 . 

Ilurreechurn Dutt, (Defendant,) Appellant, 

^ versus . •, 

Ram Ghose, (Plaintiff,) Respondent. 

Sreenath Bannerjea and others, (Defendants,) Respondents. 

I S 

Suit for the cancelraent of a sale in execution of decree, laid at 
rupees 63. 

Plaintiff avers |hat in the village of Deegrooe, Kummul Ghose held 
a farm ; that after his death his widow, Raimunnee, not being able to 
fulfil the terms of the engagement, resigned the lease in the month 
of Bysakh ; that the landlord then made a fresh settlement for the 
land, and agreed to let plaintiff have 10 beegahs at an annual rent of 
rupees 19-5-4, in conformity with which engagements were mutually 
executed between them; that plaintiff, moreover, paid up all 
balances amounting to 35 rupees, receiving a receipt for the same, and 
obtained formal possession; that the defendant, Hurreechurrun 
Dutt, obtained a decree against Raimunnee and got the land in ques- 
tion on the 15th of April 1848, buying in 3 lots, including a tank, 
for rupees 32,^ annas. 

Hurreechurrun Dutt alleges, in defence, that the plaint is false, and 
affirms tliat Nnmmul Ghose, the husband of Raimunnee, during his 
life time, executed an instalment bond in his favor on the 12th of 
Jyte 1247, in settlement of monies due on former monetary trans- 
actions, and mortgaged the land in dispute as security ; that he died 
before settling the claim, and that the defendant sued his widow on 
the bond in question and obtained a decree ; that the moonsiff decreed 
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against the property mortgaged, but released the mortgager ; that 
the defendant appealed against the decision, and got it amended to 
the extent of having Raifaiunnee included among the property de- 
creed against ; that he then executed the decree, attached the pro- 
perty pledged, and had it sold; that at the time of sale there wer^ no 
bidders owing to the influence exercised by the talookdar, in collu- 
sion with plaintiff, to deter them, and that in consequence he was 
obliged to buy in a portion of the property. The defendant further 
declares that Raimunnee acknowledges having tendered the resig- 
nation of her husband’s (late) tease, on account of inability to fulfil 
the terms of the engagement, in her present plaint, whereas, in her 
answer to the suit on the instalment bond, she avers, in disproof of 
the debt alleged to have been contracted by him, that her husband 
was ill easy circumstances, and quite independent of pecuniary aid 
from any party. That had the istffa^ or relinquisliment of the 
lease, been true, Raimunnee would have mentioned tlie fact in her 
reply above adverted to, that Raimunnee had no power to alienate 
property pledged by her* liusband in satisfaction of just dues, and 
that plaintiff urged no objection to, and filed no claim in, the suit 
for execution, which he ought to have done. 

Plaintiff’s rejoinder goes to prove tliat he was ignorant of the pro- 
gress of the suit in question, or should undoubtedly liave filed a pro- 
test, and denies the propriety of making him responsible for the 
laches Raimunnee. 

The defendant talookdars, Sreenath Bannerjea and others, fife 
a reply in consonance with the views of the plaintiff and the aver- 
ments advanced Uy him. 

The moonsiff, after particularizing the lands sold in execution of 
the present decree, and enumerating them at 15 beegahs and ^ a 
cottah, and a tank comprising 16 cottalis, proceeds to record his 
judgment in the following words i 

The witnesses of plaintiff, taken before this court, prove tlie 
pottah of plaintiff, the truth of istefa of Raimunnee, and plaintiff’s 
possession from date of pottah. The defendant talookdars acknow- 
ledge tlie above facts, and the witnesses of local investigation, who 
are the acknowledged witnesses of no party, prove the veracity of 
plaintiff’s statement. The allegation of collusion of plaintiff with 
talook.dars advanced by defendant Ilurreechurrun is without ’proof 
and far-fetched, for the fact of Raimunnee’s istefa and plaintiff’s 
possession having been proved, collusion vanishes. Raimunnee, in her 
answer in regular suit missil No. 291, declares anent the easy circum- 
stances of her husband whilst he was living, which debarred his 
resort to loans ; but this statement cannot be construed to mean that 
Raimunnee after her husband’s death was well off, which would 
render the fact of istefa doubtful. If a man by his exertions can 
maintain his family and be free from debt, yet this fact is no crite- 
rion for the formation of an opinion that his wife after his demise 

4 
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would be in affluent circumstances. On the contrary, it is well 
known that, among the cultivators of soil of this class, the well-being 
of a family depends upon the exertions of the male members of the 
family, and their death involves the whole family in poverty. In 
the case No. 291, which was on account of kistbundy subscribed by 
Raimunnee’s husband, Kumul Ghose, defendant Hurreechurrnn 
obtained a decree on proof of his claim; and this fact establishes that 
Kuviul Ghose was not in affluent circumstances, but in debt, and 
consequently there is no doubt that Ijis widow, from want of means, 
resigned his jote, established as the fact is by aforenamed substantial 
proofs. The suit No. 291 being purely a case of a monetary trans- 
action, there was no ifeed of Raimunnee’s declaring, in her answer in 
that case, tlie fact of the istefa of her husband’s jote. Defendant Hur- 
reechurrun argues that when in 1247 Kumul Ghose mortgaged the 
disputed land and jumma to him in kistbundy, Raimunnee had no 
authority to alienate the same ; but on the perusal of the kistbundy, 
which is dated 12th Jyte 1247, there is no specification made what 
land and jumma arc therein alluded to. There is no formal mortgage 
in kistbundy to Hurreechurrun, nor does Kumul Ghose promise non- 
alienation, and consequently, according to Construction No. 588, all 
bond fide alienation before attachment is valid. If it be inferred that 
tbe property was mortgaged, and is the same for which plaintiff has 
obtained a pottah from a talookdar, yet Hurreechurrun had no 
rjght to sell the same after plaintiff’s pottah. There is a great dif- 
ference between alienation and istefa. Raimunnee’s istefa is no alie- 
nation. She did not transfer the jumma and land^of her husband by 
sale, that would constitute alienation. Her husband possessed 
the ryntty right in the land, which she resigned to the malik 
zemindar. Plaintiff engaged for the said lands from the zemindar 
talookdar. His engagement is free from all obligations of court 
and other debts of Kumul Ghose, with whom he has no con- 
cern. If plaintiff derived his title from Raimunnee, his land would 
then be answerable for Kumul Ghoso’s debt ; and the latter’s mort- 

f age (if it be considered as such) only holds good as long a6 he and 
is heirs and assies are in possession. Plaintiff is neither, conse- 
quently legally Hurreechurrun had no authority to sell property 
which belonged to plaintiff, and which he derived as the ryut of the 
talookdar defendants. For the above reasons a decree is given in 
plaintiff’s favor. Plaintiff to obtain possession, as per measurement, 
of 8 bcegabs, 19 cottahs, 4 chittacks, tank Champagorcali inclusive, 
and the sale of 15th April 1848, anent 15 beegahs ^ cottah and 
Ghampagoreah tank, be reversed. Costs of suit of plaintiff and 
talookdar payable, with interest from this day till realization thereof, 
by defendant Hurreechurrun.” 

I never saw a case in which law and equity were at greater vari- 
atice. The property attached and sold in execution was unquestion- 
ri)ly mortgaged as security for the debt decreed, and its proceeds 
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equitably are the right of the creditor,<but the lavo rules it otherwise 
and makes a totally opposite appropriation, and its dictum is para- 
mount The foregoing decision of the moonsilF details the process 
by which the transfer of right has been effected, and the record is 
sound, lucid, and legal. I therefore see no reason whatever to inter- 
fere with the award of the moonsiff, and affirm it accordingly, dis- 
missing the appeal. 


The lljrn June 1850. 

Case No. 20 of 1850. 

Appeal agaimt the decision of JJamidool Huq, Moonnff of Mohomed- 
pore, dated \2th December 1849. 

Ram Chunder Bundoo and others, (Defendants,) Appellants, 

versus 

Eshan Chunder Bundoo and others, (Plaintiffs,) Respondents. 

Suit for the reversal of an award under Regulation V. 1812, 
laid at rupees 46-10. 

Plaintiffs affirm that, in the village of Gungunea, Netai Dey held 
a farm at an annual rent of rupees 46-8-5; that in this farm 
were four co-partners, one Sreenath Dey, whose share was ru- 
pees 15-8-1-2-2, another Sumomyo, whose share was the same, 
the third, Eshan Chunder Dey, whose portion amounted to rti- 
pees 14-7-1-2, and the fourth, the defendant Obhursa, whose por- 
tion was rupee JL-1 ; that these partners pay the rent although 
Netai’s name still remains registered in the zemindaree books, and 
that one and all have paid up the balances for 1255, and received dis- 
charges for the same. (Here follows an enumeration of the payments 
with particulars of amount, date, to whom paid, and the like.) That 
notwithstanding these payments, defendants, in collusion with their 
agent. Ram Koomar Gon, attached their crops, and sued them under 
Regulation V. for rupees 45-8-5. That they deposited the amount 
claimed, which was appropriated by the ijaradar, i. e., defendants’ 
party, and have brought this action to recover the original sum 
deposited, with interest and penalty of three times that amount, 
for extortion under the provisions of Section 52, Regulation YIII. 
1793. 

The defence of Ramchunder Bundoo and Bhngwan Bundoo goes 
to affirm that Sreenath Dey, Eshan Bundoo, and Ishur Chunder 
Tah held each a third share in the farm in question, and that the 
women, Surnomye and Obhursa, have no right, title, or interest there- 
in. That the former partners in the farm were Bunmalee Dutt and 
Radhanath Dey; that they fell into balances for 1255 up to Maugh, 
and, on being sued under Regulation V., deposited the demand as 
justly doe. That two months were still wanting to complete tlie 
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year, and a small balance (2 rupees) still due ; but that before they 
could institute proceedings against them for recovery, the plaintiff's 
forestalled them, and have brought this false action. That Surno- 
mye lives in another jurisdiction and cannot be a party to this suit, 
and that the plaintiffs’ affirmation of the payment of the entire 
balances for 1255, is unworthy of credit, becaiise their discharge is 
dated in the month of Maugh, and the year had still two months to 
run, and it is not very likely that they would have paid any rent 
in advance. That Eshan Buudoo and others made overtures of settle- 
ment, provided defendants would forego interest and the costs of suit, 
but that the latter declined and would listen to no compromise. 

The moonsiff* rules that the plea of the defendants is groundless 
and false, and camiot for a moment be maintained. That on the 
11 til of July, they were required to file exhibits in support of their 
statement and produce their gomashta, or agent, together with their 
accounts and papers, and though upwards of 5 months have elapsed, 
and the call has been repeated and reiterated again and again, they have 
failed to do so. He moreover disregards the implication of falsehood 
as regards payment of advance laid against the plaintiff's by the adverse 
party, and thinks the proceeding on their part both a natural and 
a probable one, assigning his reason for the belief, the punctuality 
with which they had discharged all former demands, and looks upon 
the exception taken to Surnomye’s living out of jurisdiction as insig- 
nificant and inmaterial to the case. On the other hand he is clear- 
ly of opinion that the plaintiffs’ case is fully established, and that 
they have proved, beyond a question, both by exhibits filed, and 
witnesses examined, that one and all of them have, paid the balances 
for 1255, and hold discharges for the same. He orders therefore 
that the case be decreed in favor of the plaintiff’s ; that the award 
given under Regulation V. 1812 be cancelled and reversed, and 
that the defendants’ ijaradar and gomashta pay over to the plaintiff’s, 
with interest up to date of payment, the sum of rupees 90-0-10, 
being the amount deposited by them on the attachment of their 
crops and penalty of twice that sum incurred by the defendants for 
oppression and extortion under the provisions of the enactment of 
1793, above quoted. I perfectly coincide in the view the moonsiff 
has taken of this case, and consider his judgment just and proper, 
and in entire accordance and keeping with the evidence adduced. I 
therefore uphold liis order, and dismiss the appeal, with costs of both 
suits against the^appellant. 
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The 11th Jujte 1850. 

Case No. 361 of 1849. 

Appeal from the decision of Gunga Churn Shome, Moonsiff of Sell- 
mahady dated 2%th August 1849. 

Eamdhun Laha, (Defendant,) Appellant, 
versus 

Moliesh Cliunder Ghosal, (Plaintiff,) Respondent. 

Suit for arrears of rent, laid at rupees 9, principal and interest. 

Plaintiff avers that rent is due from defendant from 1249 to 1251 
inclusive, at the following rates, i. <?., 10 annas 18 gundahs for 1249, 
rupee 1 for 1250, and rupees 8, annas 4, gundahs 2, for 1251, 
making a total of rupees 9-15 ; that the former item is for interest 
alone, and the rest for principal and interest combined ; and that the 
claim is in strict accordance with the record of rents collected by 
the suzawul and filed in the collector's office. 

Defendant affirms that, according to plaintiff’s own showing, he 
owes no rent for 1249. He admits that he w’^as in balance for 1250 
of as. 5, g. 17, c. 1, k. 1, and for 1251, of as. 5, g. 6, c. 2, k. 2 ; but 
that his payments during the last mentioned period amount to 
rupees 15. (Here he enumerates amounts and dates of payment, 
and that he holds receipts for the same.) 

The moonsiff rules that, although defendant produces the above 
discharges, yet it is clear from the documents filed by the plaintiff, 
which arc records of the collector’s office, and bear his seal and 
signature, that he only paid rupees 10, during 1251 ; that it is also 
evident that thcT releases, filed by the defendant, correspond with 
the entries of payments made in the suzawul’s papers in date and 
amount, with the exception of one dated 13th Sawun for rupees 4, and 
another dated 29th Bysakh, for :supee 1 ; that these payments might 
have been made by him and appropriated by the suzawul ; but that 
it was incumbent on him to come forward and make the allegation 
when all, under similar circumstances, were invited to do so by the 
usual general proclamation issued by the collector on the withdrawal 
of the suzawul ; that his having neglected this warning bars him 
from any remission in account, and that he has now no remedy but 
to look to the suzawul for the amount of surplus rent paid by him. 
Under these circumstances the moonsiff decrees in favor of the 
plaintiff, and I cannot see the slightest reason for interfering with 
his award. The appeal is therefore dismissed, and the moonsiffs 
order affirmed. 
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The I 3th June 1850. 

Case No. 24 of 1848. 

Appeal from the decieion of Mouhee Fusele Rubbee, Principal Sudder 
Ameen of East Burdwan, dated \ Tth November 1848 . 

Jyeram Chatterjea, (Plaintilf,) Respondent, 
versus 

Ramdhun Majleab, (Defendant,) Appellant 

Action for defamation of character, laid at 800 rupees. 

This case is reported in page 130 of Decisions in Zillah East 
Burdwan for the 23rd July 1849. 

Jyeram Chatterjea applied to the superior court for the admission 
of a special appeal from the decision of the officiating judge, on the 
ground that that officer had awarded merely nominal damages, 
although his finding had confirmed that of tlie principal sudder 
ameen, and " it is proved that abuse was uttered in no measured 
terms at the plaintiff by the defendant.” 

The special appeal was admitted, on the ground that, after so 
strong an expression of the nature of the abuse, as that recorded by 
the judge, he should have fully explained under what cireumstances 
the damages could be justly so reduced as to be at the lowest pos- 
sible amount of nominal compensation, and the case remanded for 
re-investigation. 

have carefully weighed the issues in this suit and am clearly of 
opinion that compensation is due from the defendant to the plaintiff 
for the abusive and opprobrious language used, but not either to the 
extent claimed or the extent awarded by the principal sudder ameen. 
In consideration of the relative position in life of the parties, and the 
feelings of hostility entertained by the one towards the other, I think 
that an award of 200 rupees ought to satisfy the plaintiff, and be 
deemed ample amends for the injury sustained. I therefore, in 
amendment of the principal sudder ameen’s order, decree that amount 
to be paid to the plaintiftj with interest up to the date of payment, 
charging the defendant with the costs of all the courts to which the 
plaintiff has had recourse to obtain redress from the wrong inflicted 
by him. 


The 13th June 1850. 

Case No. 41 of 1850. 

Appeal from the decision of Moulvee Alii Hyder, Moonsiff of Bamunara, 
dated 2Ath December 1849 . 

Radhanath Sidhae and others, (Defendants,) Appellants, 
versus 

Urfun Nissa Beebee, (Plaintiff,) Respondent 

’ Action to recover possession of land, with mesne profits, laid at 
rupees 63-6-4. 
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Plaintiff avers that her husband, GKuIam Hosab, executed a deed 
of gift in her favor in Poos 1235, by which he transferred all his 
possessions to her for a consideration of 198 rupees ; that she .sold 
portions of the land to Ghnlaiu Usghur and others, and kept the 
rest in her own possession ; that among the land so conveyed to her 
by her husband was a lot consisting of 12 cottahs, 12 cbittacks, for 
which the defendants, Radhanath Sidhac and others, had executed an 
engagement with her husband in Chyte 1233, agreeing to pay an 
annual rent of rupees 2, 4 annas ; that according to said agreement 
they paid her husband the rent for 1234, and from that period till 
1251 they discharged the same to her, on the ground of her proprie- 
torship under the deed of gift; that in 1252, her husband died, and 
from that moment defendants ceased their payments; that she brought 
an action against them for balances that had accrued from 1252 
to 1254, in case No. 121, in which they affirmed, in their reply, 
that her husband had sold tlie land to their ancestors in Chyte 
1241 for 47 rupees; that the suit was struck off the moonsitrs 
file, because he deemed it both inexpedient and irregular to try a 
question of proprietory right and possession in a suit for arrears of 
revenue; that the case was summarily appealed and remanded 
for re-investigation and eventually dismissed by the moonsiff ; that 
she has transferred all her right, title, and interest in the possessions 
received from her late husband to her daughter, Hoorun Nissa, with 
the exception of the land in dispute. 

Defendants affirm that, in her petition of plaint in suit No. li\, 
plaintiff declared the date of her deed of gift to be the 7 th of Uysakh 
1 235, whereas in the present plaint she states it to be dated in 
Chyte ; that this error ought to have vitiated the proceedings insti- 
tuted by her, as it was not within the moonsiff ’s competence to 
receive and file a supplemental petition in correction ; they deny the 
truth of the deed of gift on which plaintiff’ rests her claim, and say 
that it was never executed by her deceased husband, alleging as a 
proof that she can produce no engagements for the cultivation of 
the land either by their ancestors or other tenants ; that all the 
above pleas were advanced by them in suit No. 121 in defence, and 
that the deed of gift is a fabrication and forgery perpetrated by the 
agents of the plaintiff with the view of refntmg them ; that it was a 
notoiious fact, at the time of its preparation, that an old stamp of 
2 rupees had been purchased by the plaintiff’s party for 16 rupees; 
that plaintiff never obtained possession of any land during the life- 
time of her husband in virtue of any assignment, but succeeded as 
heir at law; that her late husband was largely indebted to them 
and others, hence the fabrication of the deed of gift for reasons too 
obvious to be detailed ; that her sale of a portion of the property 
alleged to have been conveyed by the deed in question to Asghur 
and others, cannot prejudice their title or the fact be taken as evi-' 
dence against their claim ; and affirm, moreover, that the land in dis- 



108 


ZILLAH EAST BURDWAN. 


pute was sold to their ancestor Debnath Sidhae by plaintiff’s hus- 
band^ and that they have been in possession ever since under the 
deed of sale, which they filed in suit No. 121, and got attested by 
witnesses ; that the said suit was dismissed in consequence of non- 
possession of plaintiff, and not having been appealed, the issue cannot 
again be triea in another suit. 

Plaintiff files a rejoinder, the only material part of which is refer- 
ence to the error in the date of the deed of gift noticed by defendant, 
and its correction by a supplemental petition under the sanction of 
the presiding judge (moonsiff^ 

The moonsiff rules that plaintiff’s right, title, interest, and posses- 
sion in virtue of tlie deed of gift are fully established by the evidence 
of five witnesses, one of whom is the engrosser of the instrument or 
conveyance, while he rejects the deed of sale, produced by the de- 
fendants, as a spurious document, attested thougii it be by the copies 
of the depositions of three witnessess filed by them in the suit. He 
also discredits the evidence of two persons named by the defendants, 
and examined as to the fact of the perpetration, on the part of plain- 
tiff, of the forgery of the deed of gift. The moonsiff remarks, witli 
reference to the defendants’ plea that the suit No. 121 not having 
been appealed, the order passed therein must be considered final and 
binding on all whom it concerns, tliat it is expressly stated in the 
record of judgment (roobakaree) in that case that tlie question of pro- 
prietary right and title could not be tried in a suit for balance of 
rent, and that the point had consequently neither been mooted nor 
adjusted, (this latter is rather an inference from, than a declaration 
made in, the inoonsifTs decision); he also affirms tlie engagement exe- 
cuted by the defendants in favor of plaintiffs late husband for the 
parcel of land above adverted to, and maintains her riglit to the 
rents accruing thereon, her title being proved by tlie evitlence of 
four witnesses, two of whom proVe the payment during Gliulam 
Hosain’s lifetime. Under these circumstances, he decrees the case 
in favor of the plaintiff, upholding her jiossession and right to the 
balances of revenue due from 1252 to 1255 inclusive, but disallows 
her claim to mesne profits, which he alleges has not been established. 

The principal point argued in this case, was whether or not the 
decree passed in suit No. 121 was final and conclusive in all its bear- 
ings; and I must confess that the question is a very difficult one, not 
from the spirit, purport, tendency, and even result of the enquiry ; 
but the terms in which a material part of the award is couched. 
The moonsiff dismisses the claim for arrears of rent, and records it 
as his opinion that the plaintiff (the respondent in the present appeal) 
was not entitled, because she was not in possession. This version of 
Ills proceedings differs from that above given by the moonsiff in his 
deci^on, but nevertheless it is true. Now the appellant party argue 
that this award clearly affects proprietary right, and having been re- 
cxjrded and nut appealed, the issue involved therein becomes final and 
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conclusive, and valid under the sanctfon of law. The respondent 
party, on the other hand, affirm that though disqualification is above 
recorded against tliem, on the ground of non-possession/^iflie^iheri^ 
of proprietorship formed no part of tlie investigation bf the suit 
under review, nor was any evidence taken from either party to 
establish the fact. They maintain, moreover, that under 'such cir- 
cumstances the provisions of Section 16, Regulation III. 1793, 
are no bar to the entertainment and disposal of the present suit, as 
in it have been tried and agitated issues omitted in the other. I 
coincide in this view, and think, moreover, that the term non-posses- 
sion was a lapsus in the decision in suit No. 121, and not intended 
by the moonsiff to bear the interpretation put upon it by the appel- 
lant. This point settled, T have only to affirm the award of the 
lower court, which I consider judicious, sound, and just, as regards 
the disposal of the issues brought to the bar of its judgment 


The 14th June 1850. 

Case No. 42 of 1850. 

Appeal from the decision of Nobin Kishen Paulii, Moonsiff of Cutwa^ dated 
26th December 1849 . 

Neel Madliub Doss Byragee, (Defendant,) Appellant, 
versus 

Narsinghdeb Udhikari, (Plaintiff,) Respondent, 

Motco Buslitoniee and others, (Defendants,) Respondents. 

Action to recover possession of land and rent, laid at rupees 
128, 9 annas. 

Plaintiff says that in Gunge Moprshidpoor, one Degumber rented 
a parcel of land consisting of 1 cottah at Sicca rupee 1, 1 anna, 
which parcel was purchased by his pupil, Manik Chund Doss, for 
46 rupees at a subsequent period ; that the said pupil got his name 
registered as proprietor and was put into possession ; that Manik 
Chund died, but before that event made him present of the land in 
question verbally in consideration of his being his spiritual guide ; 
that his widow, Sumomye, ratified the pledge of her deceased hus- 
band, and executed a deed of gift on the 8th of Aughun 1252 in his 
favor, transferring the land; that the deed in question was registered 
and sealed by the cazee of the pergnnnah, and that he Stained 
possession accordingly; that on the 27th of Aughun 1252 the defen- 
dant, Motee Bushtomee, made a settlement for the land at a rent of 
10 annas per mensem, or rupees 7, 8 annas per annum from Poos 
1252 to the end of 1256, executing an engagement to that effect 
and receiving a lease; that in confolrmity thereto she paid, rent 'for 
4 months, i e., till Chyte 1252, and then discontinued ; that aBter this 
she colluded with her relative, the defendant Neel Madhub Dass, and 

5 
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got him to institute a fraudulent suit against her (No. 213,) for 
Balance of rent, in which she admitted the claim, and alleged that 
she had giyen an engagement for the disputed parcel to him on the 
8th Bys&h 1249, at a rent of rupee 1, 8 annas, and had paid the 
same up to 1252, acknowledging the balance for 1253, which 
was decreed against Motee, notwithstanding his protest, or claim 
which he duly advanced in the suit; that on the strength of this 
collusive decree given on Motee’s admission of claim, she xmd Neel 
Madhub have ousted him. • > 

The defendant, Motee Bushtomee, confirms the above statement, 
and maintains the truth of the allegations jSet forth therein. She 
adds that she discharged all the balances due by the terms of her 
engagement to Neel Madhub, i. e., to the year 1254 ; that on the 1st 
of Bysakh 1255, Neel Madhub transferred the land in question to 
Rasinohnn TJdhikari by gift verbally made, with whom she 
entered into like engagements, and has continued' to discharge the 
rent ; that plaintiff has committed a laches in not suing Rasmohun ; 
that his protest in suit No. 213 was set aside and his claim rejected, 
because he was unable to adduce any evidence, documentary or 
otherwise, in support of the plea and decree given in Neel Madhub’s 
favor, which, on account of not having been appealed, has become 
final and conclusive. 

The defendant, Neel Madhub Doss, reiterates the purport and 
spirit of Motee’s answer, with the exception of the alleged gift of the 
land to Rasmohun, which he disclaims altogether as being on 
unfriendly terms with him. He adds on the contrary that it is 
owing to collusion with Rasmohun that Motee has not paid up the 
balances for 1255 and 1256. 

The defendant Surnomye files a petition corroborative of the facts 
alleged in the plaint ^ 

The moonsiff rules that the points to be decided in this suit are : 
First, whether the plaintiff got the land in dispute by deetl of gift, 
or the defendant, Neel Madhub, by purchase ? Secondly, from 
whom Motee Bushtomee received her lease, from plaintiff or defen- 
dant ? Thirdly, whether there is any bar to this suit in consequence 
of plaintiff having omittSd to make Rasmohun Udhikari a party ? 
and lastly, whether in the record of judgment, in suit No. 213, for 
balance of renj:, any order is made affecting proprietary right, and 
whether that award is a bar to the institution, and enquiry into 
the merits, of the present suit ? In the moonsifTs judgment the 
first is settled in the plaintiff’s favor by the deed of gift, the lease of 
Motee Bushtomee, and the discharges of revenue, exhibits filed by 
him and supported by evidence, registration, and seal of landlord, 
the fact of possession being also substantiated, while the defendant, 
Neel Madhub, has been unable to produce any document whatever 
of purchase, though required to do so on the 21st of December 1849, 
or give the slightest information as to the particulars of it, such as 
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when it was consummated, from whom, and at what valuation. 
The second point is also ^ven in plaintiffs favor, for, although two 
of the witnesses subscribmg the engagement executed by Motee, 
deny all knowledge of the transaction, yet it is abundantly clear that 
they have been bought off by her and suborned to give totally oppo- 
site testimony. The document, moreover, is attested by other 
evidence, and supported by the lease in all its bearings. The third 
is similar in result, the moonsiff ruling that the plaintiff having no 
claim against Rasmohun could not make him a party to the suit ; 
and the last ditto, the moonsiff recording it as his opinion that no 
enquiry into proprietary right and title was made in the invest^a- 
tion of the suit No. 213, and the decree, being given on admission, 
under circumstances of extreme suspicion of fraud and collusion, 
could not be considered final and conclusive, and consequently no 
bar to the present suit. From the above considerations the luoon- 
siff decrees in plaintiff’s favor against Neel Madbub Doss and Motee 
Bushtomee, awarding him possession and balance of rent due, and 
charging the defendants with the costs of suit. 

Neel Madhub appeals against the decision, and maintains that the 
plaintiff has made out no case, the exhibits filed by him being un- 
proved, with the exception of the deed of gift, which is only partial- 
ly supported by evidence, and that if he had, the award given in 
suit No. 213 is an insurmountable bar to the entertainment of the 
present suit It is true that the lease and discharges filed by the 
plaintiff have not been attested by witnesses ; but I do not tliiifk 
this necessary in the total absence of any proof whatever of the 
pleas advanced by the appellant, and from the consideration of their 
not being in themselves the essential and fundamental proofs of 
claim, but aiding and subserving the principal one. As regards 
.appellant’s other objection, I cannot for a moment entertain it for 
the reasons stated by the moonsiff Under these circmmstances, I 
afSrm the moonsifTs decision, dismissing the appeal, and charging 
the appellant with the cost of the suit in ooth courts. 

The 17th June 1850. 

Case No. 43 of 1850. 

Appeal from the deeiaion of Khodah Bukah, Moonaiff of Culna, dated 26M 

December 1849. 

Sheikh Mehurullah, (Defendant,) Appellant, 
veraua 

Mohummud Buksh, (Plaintiff,) Respondent 

Action to recover possession of a share in a tank, with mesne 
profits, laid at 14 rupees. 

Plaintiff affirms that in the village Agradeh, the ancestors of 
plaintiff and defendant held office in the astana, or burial place, of 
Dewan Shah and Oojul Shah ; that attached to the latter is a tank 
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called Dargahpooker comprising about 6 beegahs^ of which both par-, 
ties held joint possession by an allotment of shares, (here detailed ;) 
that the share of plaintiff’s father was gundahs 13, cowree 1, hrant 1, 
which he inherited, and of which he was dispossessed in 1251 by 
defendant. 

Defendant avers that the share of the tank in question was sold to 
defendant by plaintiff’s Mher on 22nd Sawun 1229, for 9 rupees ; that 
he purchased other shares from the co-partners, and held a hereditary 
right to a 3 gundahs share, making his interest altogether amount 
to annas 7, gundahs 4, cowrees 2, krant 1, of which he held posses- 
sion conjointly with his brother Nukkoo; tliat in Bysakh 1254, 
Ghulam Tabrez, plaintiffs first cousin, bought two of the shares 
purchased by defendant for 20 rupees, but paid only for one, name- 
ly, 10 rupees, and deposited 6 ruiiees in part payment of the other ; 
tliat*8ome differences took place between them about the fish in tho 
tank, and the latter sale was never completed, Tabrez receiving back 
the deposit monej ; that Omed Ulli Bechoo subsequently purchased 
the share in question, and consequently the present suit is at Tabrez’s 
instance from annoyance at having lost the purchase. 

PiaintifTs rejoinder goes to contradict the allegation of the sale of 
share by his father, and asserts that ho remained in possession until 
his death which occurred in 1250. 

This suit was tried by the present moonsiff, and on the 17th of 
August 1848 decreed in the plaintiff‘’s favor. The defendant ap- 
pealed against the decision and had the case remanded for re-inves- 
tigation by the principal sudder amcon, with instructions to take 
evidence regarding the fact of defendant’s purchase and decide the 
case on its merits. On the 17th of December, the proofs in ques- 
tion were required from defendant, and on the 24th idem he pro- 
duced the only surviving witness, (Kaloo,) out of seven who had sub- 
scribed the deed of sale, whose evidence was then and there taken. 
When the case was first investigated, four witnesses were examined 
on the part of defendant, and among them the said Kaloo, but their 
testimony was deemed unworthy of credit from the following consi- 
derations, first, that of the number, three of them, namely, Kaloo, 
Abdoo and Omed were parties to the suit, i. e., defendants ; and 
secondly, that the whole four were relatives and connections of de- 
fendant. Their evidence was also discredited by the principal 
sudder amcen in conformity to precedent laid down and opinion ex- 
pressed by the Sudder Dewanny Adawlut ; and there are important 
discrepancies in the- testimony given by Kaloo on the 17 th of May 
and 24th of December 1848. Under these circumstances, the moon- 
siff rules that the defendant’s plea is unfounded and unsupported by 
evidence. He is also of opinion that from the defendant’s own 
showing the plaintiff had a hereditary share in the tank “ Durga- 
pookerr and that it is abundantly proved from the investigation made 
that plaintiff and his father before him held possession till 1250, and 
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were dispossessed by the defendant in 1251. He therefore decrees 
the suit in plaintin’s favor, and holda him entitled to gundahs 13, 
,cowree 1, krant 1 share of the tank, awarding him possession of the 
same, together with the mesne profits. 

It was contended, in appeal, that the moonsiff circumscribed the 
enquiry ordered by the principal sudder in remanding the case, 
and omitted to call the witnesses named by the appellant. But on a 
reference to the record, it is clear tliat such is not the case, and that 
the moonsiff acted in strict conformity both with the instructions 
of the appellate court and established usage. The appellant’s plea 
is purchase, and in support of that plea he has not been able to ad- 
duce evidence. I cannot therefore admit that he is entitled to cite 
witnesses to prove possession, the other point argued in appeal. 
Under these circumstances, I affirm the decision of the moonsift, and 
dismiss the appeal, charging the appellant with tlie costs of the 
suit. 


The 20Tn June 1850. 

Case No. 6 of 1850. 

Appeal from the decision of Nazirooddeen Mahomed^ Actiny Sudder 
Ameen of East Burdwatiy dated 251 h March 1850 . 

Maharajah Mahtab Cliand Bahadur, Rajah of Burdwari, (Plaintiff,) 

Appellant, 

versus ^ 

Ramchurrun Mittcr, (Defendant,) Respondent. 

• 

This was an action to recover interest accumnlatcd subsequently 
to the institution of a suit for arrears of revenue, in which the princi- 
pal and interest equivalent to the principal had been adjusted. The 
suit was laid at rupees 16-5. * 

The original action was for rupees 327-6-4, and the interest 
accruing thereon had accumulated so as to exceed the principal 
antecedent to the institution of proceedings to recover the amount. 

The suit was decreed in appellant’s favor, and he subsequently 
filed an action for accumulated interest during the period tlie case 
was under investigation. The claim was rejected, and hence the 
present appeal ; the arguments urged in favor of which embraced 
two precedents established by decrees of the Sudder Dewanny 
Adawlut, the one dated 15th of July 1808, and the other 19th of 
December 1823, contained in volumes I. and III. of the printed Re- 
ports of Civil Causes decided by that tribunal. 

I have carefully examined the decisions in question and the prin- 
ciples on which they are based, and confess that I do not perceive 
their applicability to the suit under review. The award of accumu- 
lated interest subsequent to institution of action in both the cases, 
was made evidently from the consideration that the delay in the 
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final adjustment of the suits, which was considerable, was mainlv 
ascribable to the courts of judicature through which they passed, 
and not to procrastination in any degree on the part of creditors 
during their progress In the present appeal the case is as totally 
opposite as it can well be, all the delay involved being exclusively 
chargeable to the appellant and none to the courts. Under these 
circumstances, I affirm the acting sudder ameen’s decision, dismissin g 
the appeal, and think the present no case for the exercise of the dis- 
cretion indicated in the cases quoted, to the exclusion of the broad 
principle laid down in the provisions 'of Section 6, Regulation XV. 
1793. 


The 20th June 1850. 

. Case No. 7 of I 84 O. 

decision of Mahomed Sayem, late Sudder Ameen of East 
JBurdwan, dated 14^A February 1850. 

Nusseeram Biswas, (Defendant,) Appellant, 
versus 

Sonatun Shah, (Plaintiff,) Respondent 

Action to recover principal and interest of a debt on bond, laid 
at rupees 434, 8 annas. 

This suit was tried exparte, and a decree given in favor of the 
plaintiff, and although tlie period for the admission of appeal was 
pal^sed when the defendant made application to the court, the in- 
dulgence was accorded to him by my predecesor for the following con- 
siderations. From the register of the sudder ameen it appears that 
the plaintiff filed his plaint on the 28th of December 1849 ; that on 
the 4th of January 1850 notice of action was issued, and a return of 
" mm inventus” made thereto by the nazir on the 9th ; that on the 
10th the summons (ishtehar) wad proclaimed and a similar return 
made thereto on the 25th, but without the nazir’s signature or the 
customary attestation of its due issue; that on the 13th of February 
the plaintiff got his subpoena issued, and on the following day his 
witnesses attended and deposed, and the case was decided ; that 
on the 19 th, five days subsequent to the passing of final orders, the 
nazir reported that the witnesses were in attendance and ready to 
give their deposition, and that the sudder ameen has taken up this 
suit out of turn, there being 96 cases before it on his file. 

In conformity with^ the permission given, the defendant files his 
petition of appeal, which is accepted and the case hereby remanded 
tor re-investigation. 

Although the sudder ameen is at present under suspension, I have 
considered it my duty to call on him for explanation of the 
irregularities in his proceedings in the conduct of the suit noticed 
above, and directed the case to be entered on the miscellaneous file 
of my court 
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The 20th Juke 1850. 

Case No. 45 of 1850. 

Appeal from the deeition of Nobin Kishen Paulit, Moonsiff of Cutwa, 
dated 21th December 1849. *' 

Ranilal Dutt and others, (Defendants,) Appellants, 
versus 

Kethenath Seal, (Plaintiff,) Respondent. 

Suit to recover balance t)f commercial accounts, laid at ru- 
pees 177, 6 annas. 

Plaintiff avers that in the town of Cutwa his granduncle, Pran- 
kishen Seal, had a house of business ; that his father carried on the 
concern after Prankishen’s death, and he after his father’s ; that one 
Ehoodeeram Dutt was a creditor in the books of the house, and that, 
on a settlement of his account from 17 th of Assin to the 28 th of 
Chyte 1246, a balance was struck to his debit amounting to Sicca 
rupees 183-3-10; that on the anniversary of the festival of Kamnobo- 
mee during the three following years he paid rupees 4, 1 1 annas in 
part, whidi reduced his balance to Sicca rupees 168-2-10; that 
Ehoodeeram then died, and left defendant Ramlal Dutt and others 
his heirs; that on the 1st ofBysakh 1255, the defendants made 
one payment of rupee 1, 14 annas towards the balance, leaving it at 
Sicca rupees 166-4-10, or Company’s rupees 177, 6 annas. 

Defendant, Ramlal Dutt, denies all knowledge of, and participa- 
tion in, the transaction, and says that his father died on the 27th of 
Bhadoon 1248, and could not have paid plaintiff 4 rupees, 11 annas, 
on the 8th of Bysakh 1249, as he avers. He remarks as a circum- 
stance worthy of notice that, although plaintiff has declared that 
the defendants paid him 1 rupee, 14 annas, in Bysakh 1255, in 
further liqudation of the alleged balance, he is unacquainted with 
their names and cannot state them. He affirms in conclusion that 
Ehoodeeram’s widow and infant son reside in zillah Rajshahye, and 
that until notice of action is served on them the present suit cannot 
proceed. 

In the moonsiff’s judgment the points to be ascertained in this case 
are, first, whether or not all the defendants have been served with 
notices of action ? secondly, whether or not Ehoodeeram was a 
Cl editor to the house, and what amount of his debt, in the former^' 
event was repaid by him during life and by his heirs after death ? 
and lastly, whether or not the defendants are liable for his engage- 
ments ? These questions are settled in tho plaintiff’s favor by the 
enquiries made by the moonsiff, who has taken evidence to all the 
facts they embrace. Tho service of the notices is proved by the 
serving peons, or officers of the court, and the fact of Ramlal’s 
attendance and prosecution of claim. The commercial accoonb'books 
establish the fact of Ehoodeeram’s being a creditor to the firm, 
and having died in debt to it to the extent of Sicca rupees 168-2-10, 
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and the entry tlierein of the payment by the defendants of 1 rupee 
13 annas fixes their liability. 

There is evidence also of the settlement of accounts between the 
plaintiff and the defendants, and their undertaking to pay all de* 
inands. There is, however, a slight discrepancy between the entries 
in the day or rough account book and the fair cash account ; that in 
the former being Ramlal Dey and the latter Ramlal Dutt; but the 
moonsiff considers the difference quite immaterial, and ascribes it to 
the hurry of business, being satisfied that the entry in both books 
was intended to apply to tlie principal defendant The moonsiff, 
moreover, discredits the evidence of the witnesses brought by the 
defendants to prove that Khoodeeram died on the 27th of Bhadoon 
1248, they being men of low caste and mean condition; and re- 
marks that the ishtehar and notice issued by the collector of Nud- 
dea, announcing the fact, filed by the defendants in support of their 
plea, makes no mention of the period the event took place. From 
the above considerations, and taking into account that though 
Khoodeeram died in Bhadoon 1248, the ti’ansactions between him 
and the firm of the plaintiff!, extending over a period of seven or 
eight years, still brought him within the range of the dates of the 
early payments, the moonsiff decreed the case against the defen- 
dants, and awarded to the plaintiff the principal of his claim, the 
amount for which he sued, togetlier with interest from date of 
award to date of payment. 

The points argued in appeal were the non-attestation of the com- 
mercial account book by the gomashta, or agent of the house, the 
death of Klioodeeram prior to alleged payment, the.non-residonce of 
Khoodeeram’s widow in Beerbhoom but Rajshah 3 "e, the non-service 
of notice of action on her, and the discrepancy apparent in the day 
book and fair cash account 

As all these objections have bceft satisfactorily disposed of by the 
moonsiff, I cannot entertain them, and therefore dismiss tlie appeal, 
affirming the decision of the lower court 


The 21st June 1850. 

Case No. 5 of 1850. 

Appeal from the decision of Mahomed Sayem, late Sudder Ameen of 
East Burdwan, dated 23rd February 1850 . 

Sadoo Churrun Udhikaree and others, (Defendants,) Appellants, 

versus 

Golamee Mundul, Plaintiff, (Respondent) 

Action to recover the principal and interest of bond debt, laid at 
720 rupees. 

, Plaintiff affirms that defendant borrowed 500 rupees on a bond, 
agreeing to be charged with the usual rate of interest, and repay the 
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debt in the following Phalgoon ; that on defendant’s failing to do so 
ho brought an action against him in suit No. 55, for 675 rupees, the 
amount then due, which case was struck off the file in con86qucnci| 
of delay on his part in filing his rejoinder, and that he now sues 
him for the same debt, which with interest has accumulated to the 
amount of his claim. 

Defendants deny the debt and bond, and affirm that the suit 
No. 55 was defaulted owing to plaintiff’s inability to accommodate 
matters and fabricate documents necessary to support liis false claim 
within six weeks. They state, moreover, that they are in easy cir- 
cumstances, having a considerable business and quite independent of 
pecuniary aid in the shape of loans and the like, whereas plaintiff is 
in debt and difficulty, and utterly unable to make a eash advance 
equivalent to the amount claimed. They then proceed to state that 
the present action has been brought at the instance of one Hurro 
Chunder Bhuttacharj, to counteract a claim for 1000 rupees made 
against liim by one of the defendants, Ram Chunder Udhikaree, in 
suit No. 50, in the sudder ameen’s court, and is a fraudulent and 
collusive proceeding, and that they are prepared to prove by docu- 
mentary and other evidence, that the said Bhuttacharj is the 
instigator of the present proceedings. 

Plaintiff, in his rejoinder, disclaims all intercourse with Ilurro 
Chunder Bhuttacharj as regards this suit, and avers that the defen- 
dants made overtures for the settlement <5f his claim by instalments 
in two years, to which he would not assent He adds also that the 
statement of the defendants that they are in affiuent circumstances 
is false, inasmuch as they have been sued for debt and their pro- 
perty attached in execution of decrees. 

The sudder ameen decreed the case in plaintiff’s favor, on the 
grounds that the evidence adduced by liim is superior to that 
brought by defendants both in amount and respectability. 

On a review of the record, I find that the execution of the bond is 
established, and the desire of the defendants to repay the debt in two 
years by instalment, and that the plaintiff is in easy circumstances, 
and in position to make cash advances on loan. It is also apparent 
that the defendants urged the following issues in plea w'hich they 
were unable to substantiate, namely, that Hurro Chunder Bhutta- 
charj is the instigator of the present action, and that the plaintiff’s 
means were circumscribed and altogether inadequate to admit of 
his lending money to the extent of his demand. I find, moreover, 
that the sudder ameen imposed a fine of 100 rupees each on two of 
the witnesses cited by the defendant, for non-attendance. 

The points urged in appeal are, that the two witnesses in question 
are mateiial to the issues pleaded by the defendants, and that the 
sudder ameen did not put in requisition all the legal means ho 
possessed to enforce their attendance ; that the local enquiry they 
prayed for, though ordered, had never been made; and that the 

6 
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suilder ameen had decided the suit against theln, because they had 
broaght an action for extortion against him ; that the bond had 
never, bben remstered, and that people did not usually borrow such 
large sums of money without personal security or mortgage of 
property. 

As the most important point mooted, I first directed my attention 
to the alleged suit for extortion, and discovered that one had been 
filed against the sudder ameen by the defendant pending the in- 
vestigation of the present case when csriginally instituted as No. 55, 
and that in consequence the record' was withdrawn from that offi- 
cer’s court by the orders of the judge, but restored to his file by 
the orders of the superior court, which also directed the suit for 
extortion to be made over to the moonsiff of the town of Burdwan 
for investigation and decision. The suit was eventually struck off on 
default. I cannot see much reason to find fault with the sudder amcen’s 
proceedings in the matter of enforcing the attendance of the absent 
witnesses, as he appears to have used his best endeavours, and 
punished their recusance by tlie imposition of no inconsiderable fine. 
The non-completion of the local enquiry argued in favor of the ap- 
peal was, I rule, entirely ascribable to the neglect of the defendants’ 
party to attend before the ameen, deputed for the purpose of con- 
ducting it by the judge of West Burdwan, on the requisition of the 
sudder ameen. The non-registry of the bond is a matter of little 
moment, and I am not disposed to give much heed to the argument 
finally adduced in support of the defendant’s plea. From the fore- 
going considerations, and the fact of tlie suit No. 50, alluded to in the 
defendant’s reply, as an evidence of fraud and collusion on the part of 
the plaintiff, having been dismissed on teial and the award affirmed 
in appeal, I see no reason whatever to interfere with the decision 
of the sudder ameen, and uphold the same, dismissing the appeal. 

The 2l8T June 1850. 

Case No. 46 of 1850. 

Appeal from the decision of Munmhun Baboo, Moonshiff of Khund Ghose, 
dated 26 th of December 1849. 

Puneera Beebee, (Plaintifif,) Appellant, 
versos 

Tumeezuddeen Chowdhree and others, (Defendants,) Respondents. 

Action to recover amount of an instalment decreed by an 
award of arbitration, laid at Sicca rupees 96-14-18-2-2. 

The substance of the plaint is that plaintiff’s husband Busheerud- 
deen and Nusseeruddeen were brothers, living together, and joint 
proprietors of 1 anna 15 gnndahs share of the estate of Shoo^hur 
apd others on a perpetual lease ; that Nusseeruddeen married in the 
village of Kliund Gnoso, and lived there entirely, while plaintiff’s 
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husband retained possession of the above mentioned property ; that 
Bnshoeruddecu died in 1244^ and was ’succeeded by plaintiff as heir 
at law; that after a while her nephew set up a claim to tiio property 
she inherited, and the matter was referred to arbitration ; that tho 
arbitrators awarded her half of her former possessions, assigning the 
other half to defendant; that further disagreements took place 
between them on defendant’s refusing to pay the costs of suit No. 
219 and the debt he owed her ; that a second reference to arbitrar 
tion was had, when it was settled that plaintiff should receive half 
the rents under a written agreement and defendant pay her Sicca 
rupees 80, on ac&ount of the other demands ; that defendant, not 
being able to pay that amount, executed an instalment bond, and in 
satisfaction thereof gave an assignment on the rent payable by 
Hurree Ghose, one of the tenants, from 1250 to 1259, at the rate of 
8 rupees per annum; that the said payments were withheld, and 
that she sued under the arbitration award, but the claim was non- 
suited because the plaint omitted to mention dates and particulars 
of said aw'ard ; tliat she now claims under the same authority for 
hvc years’ instalments due, together with the balance of the entire 
amount dependent on tlio bond. 

Eteemunnissa Beebeo, the wife of the defendant, avers that her 
husband settled the Shoomshiyj property on her by a deed of gift, 
and that she has disposed of it to one Zuhoor Ala. 

Tho defendant Tumeezuddeen takes exception to summary e^^e- 
cution of an award of arbitration for personal property, as a pro- 
ceeding in violation of the provisions of Regulation VI. 1813, and 
denies debt, arbitration, and every matter connected with the 
claim. 

The moonsiff dismisses the suit, as well on its merits in some par- 
ticulars as the legal exceptions taken thereto. 

I think the moonsiff would have acted more consistently with 
established usage had he nonsuited plaintiffs claim at once on the 
legal objection ; but on a careful review of the case, I find that he 
has not entered into an enquiry into the subject matter of dispute 
between tho litigant parties, as set forth in the award of arbitration, 
but simifiy tested the genuineness of tlie record. This, it is evident, 
has been found w'anting. 

It was argued in appeal that the above decision was a bar to tho 
settlement of the existing differences between plaintiff and defen- 
dant in a regular suit ; but I deny this hypothesis, because it is 
abundantly clear that no enquiry whatever has been made into the 
merits of the points at issue between them, and that their adjust- 
ment is as legitimately practicable in a court of law as if the present 
proceedings had never been instituted. 

The plaintiff appeals on the merits of a document avowedly at 
variance with the spirit and letter of the enactment of 1813, above 



120 


ZILLAH EAST BCBDWAN. ' 


quoted^ of Oonstraction No. 472, and the terms of the decision pass- 
ed by the superior court on the 3rd of February 1848, on the peti- 
tion of Omroo Naik, and cannot for a moment be maintained. In 
concurrence with the award made by the moonsiff therefore, I give 
judgment in favor of the defendants ; but in doing so rule that the 
dismissal of the plaint in its present form, is to be held as no bar to 
the institution of a regular suit for tlie settlement of the matters 
originally involved therein. 


The 26Tn June 1850. 

Case No. 47 of 1850. 

Appeal from the deeision of Pearee Mohun Bonneiyea, Moonsiff of Kytee, 
dated December 1849 . 

Ram Rae and others, (Defendants,) Appellants, 
versus 

Lukkhoepria Dassee, (Plaintiff,) Respondent 

Assessment of land, suit laid at rupees 56-4-14. 

This case is reported at page 187 of the printed Decisions of the 
Zillah Courts for October and November 1849 (East Burdwan.) It 
was remanded for re-investigation for the reasons therein stated, and 
the result has been an appeal from both parties. The record of the 
sqit shows that in conformity to the judge’s order the moonsiff has 
assessed the land with an annual rent, and decreed judgment in 
respondent’s favor, fixing the rate at rupees 39-4-3-15, for 18 bee- 
gahs, 5 cottahs, 10 chittacks. With this award,*the respondent is 
dissatisfied, and to it the appellant takes exception. 

The grounds of the appeal are two-fold, namely, the cancclment 
of the lease, or pottah, and the higji and excessive rate of assessment 
imposed. With the former I have no authority to interfere, it hav- 
ing been the act of the judge by an award of court, though I must 
confess the question was a doubtful one and hard to solve, but the 
latter docs not appear to me open to tlie objection urged, the rates 
assumed being both equitable and tlie ascertained rates of the village 
in which the land is situated, and moreover the same taken for the 
assessment of tlie other parcel of land under the lease of 1228, filed 
in this suit, to which neither party has taken exception. 

In this view of the case, I see no reason to disturb the decision 
passed by the moonsiff, and affirm it accordingly. 
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The 27th June 1850. 

Case No. 54 of 1850. 

Jppeal from the deeition of Pearee Mohm Bonnerjea, Moonsif of 'Ey tee, 
dated 31«^ December 1849. 

Lukheepria Dassee, (Plaintiff, ) Appellant, 
versus 

Ram Rai and otliers^(Pefendant8,) Respondents. 

Assessment of land, suit laid at rupees 56-4-14. 

This appeal is identical with the Wegoing, but based on the 
opposite plea of the assessment being insufficient, and the rates 
assumed too low with reference to the quality of the land. 

I have carefully considered the grounds on which the assessment 
has been completed, and repeat what I have above recorded that it 
appears to me just and equitable. I therefore affirm the award made 
by the lower court 


The 27Tn June 1850. 

Case No. 49 of 1850. 

Appeal from the decision of Seetee Kaunt Singh, Moonsiff of Pothna, 
dated December 1849. 

Gopal Chundcr Mullick, (Defendant,) Appellant, • 
versus 

Guddadhur Mookerjea and others, (Plaintiffs,) Respondents. 

Action to recover possession of land, with mesne profits, laid at 
rupees 58, 7 annas. 

Plaintifi' avers that Gora Chand Thakoor and others purchased 
a parcel of land at an auction sale, and agreed to give him a lease 
of 3 bcegahs 16 cottahs at rupees 7-14-8, in conformity with 
which he executed an agreement on the 13 th of Bysakh 1251. He 
remained in possession till 1254, when he was ousted and 
brought an action for dispossession under suit No. 315, which 
was struck off the file on the 29th of January 1848, on account of 
his inability to file the lease and quittances. 

Defendant maintains that of the land in dispute the portion situated 
to the north of the Dogurria tank, consisting of 2^ beegahs, is his 
prraerty, and not plaintiff’s, and included in his farm of the village 
of Kolkol. He avers, moreover, that, oiv25th Assin 1253, he pur- 
chased 2 beegahs 4 cottahs of rent-free land from Doorga Chumm 
Bhattacharj, of which plaintiff has contrived to lay claim to 1 
beegah 6 cottahs, by including it within the limits of his defined 
boundary. 

Plaintiff files a supplementary plaint, releasing certain parties from 
the operation of Ills suit, alleging, as his reason, that since its institu- 
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tion they had been named as subscribing witnesses to an exhibit 
fabricated by the defendant in support of his plea. 

The moonsiflF records an award in plaintiff’s favor, judging the 
pleas advanced by defendant utterly untenable. 

The record shows that when the defendant was called on to flic 
the proofs, necessary to the validity of liis title, from the collector’s 
office, he admitted that he had got none, and was, moreover, unable 
to produce the lease for 2^ beegahs alleged as appertaining to the 
Kolkol farm. It is true he files a deeid of sale for the rent-free land 
and gets it in a manner attested by . four witnesses, but the instru- 
ment is a suspicious looking document, and bears the impress of 
fabrication in a rciiiarkablc manner, and the deposing witnesses are 
little better than professional oath-mongers, the whole wortliless as 
a ground of claim in the avowed absence of the taidad, or register 
of rent-free grants, from the collectorship, the only substantial title 
to land held exempt from tlie payment of revenue. The plaintift'’s 
claim on the other hand seems just and well founded,- and cstablislicd 
by the documentary and oral evidence adduced in support, among 
which are the village accounts attested by the agent of the landlord 
and another respectable witness, and tlic local investigation made by 
the cazee of the division. 

The questions argued in appeal were, first, the incompetency of 
the moonsifl' to receive and determine the suit, it having reference 
tOpproprietary right in a rent-free tenure ; secondly, its susceptibi- 
lity to nonsuit on account of plaintiff having caused defendant’s wit- 
nesses to be made parties to the cause ; and thirdly, the informality 
of the moonsiff’s proceedings in accepting a supplementary jdaiiit in 
furtherance of the above object 

Referring to the first point, I rule that the moonsiff was fully com- 
petent to determine the suit, because defendant filed no exhibit the 
validity of which required to be, or was capable of being, tested by 
the records of the collectorate. I reject the second, as it is very 
clear by the precedent quoted, (decision of the Sudder Dewanny 
Adawlut in re Ram Lochun Goh, plaintiff, versus Gooroopershad 
Goh and others, defendants, bearing date 11th August 1847,) that 
fraud and unfair dealing on the part of the plaintiff must be shown 
before recourse can be liad to the expedient urged, whereas in the 
present instance the very opposite is the case, and deception alto- 
gether chargeable on the defendant; and I hold, with advertence to 
the third, that the moonsiff was perfectly justified in receiving and 
acting on the supplemental plaint, intended as it was to adjust a 
point material to the suit, and, by counteracting fraud and a 
dishonest plea, calculated to promote the interests of justice and 
truth. Under these circumstances I afiirm the award of the court 
of first instance, and dismiss the appeal, without summoning the 
respondents. 
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The 29th June 1850. 

Case No. 50 of *1850. 

Appeal from the deeition of Seetee Kaunt Singh, Moomiff of Pothna, dated 
2^th December 1849 . 

Kashcenatli Gooin and others, (Plaintiffs,) Appellants, 
vertus 

Bamnarain Banerjea and others, (Defendants,) Respondents. 

Beveusal of a summary award under Act lY. 1840, action laid 
at rupees 95-6-2. 

The substance of the plaint Is, tliat the defendants sold two par- 
cels of birmotter land, situated in the village of Jickishenpore, to 
plaintiff’s father on several dates and at the undermentioned prices, 
viz., on the 1 7 th of Phalgoon 1240, 1 beegah for 12 rupees, and on 
the 9tli of Bhadoon 1243, 3 beegahs, 17 cottahs for 43 rupees. On 
being ousted of 3 beegahs, 10 cottahs, 8 chittacks of this land in 
Assar 1253, plaintiffs instituted proceedings under Act IV. 1840, 
at the court of the deputy magistrate of Boodbood, but the case was 
dismissed on the 23rd March 1847. 

The defendant Bamnarain denies the sale, and affirms that 8 
beegahs, 4 cottahs of the land in question were leased to the plaintiff 
for four years, i. c., from 1248 to 1251, at 9 rupees a year, in satis- 
faction of an outstanding claim of 36 rupees. Ho alleges, moreover, 
that tlie plaintiffs havo brought this suit on an insufficient valuation, 
to the prejudice of the state revenue on account of stamp, and its 
own admissibility on the score of law and usage. • 

Bunmalee Hajera, another defendant, corroborates the above, 
and plaintiff’s rejojnder reiterates the grounds of the plaint. 

Although the moonsiff satisfies himself, through an enquiry held 
by tlie cazee of the village, that the defendantV allegation, that the 
suit has been brought on an insufficient valuation, is false and 
groundless, he records judgment against the plaintiff. 

1 am dissatisfied with this award, because the moonsiff has failed 
to take evidence on two issues very material to the suit, namely, 
the conditional lease and the fact of there being an unsettled 
account between the litigant parties, out of which the lease ema- 
nated. The evidence adduced by the plaintiff, both oral and docu- 
mentary, is certainly defective, and displays many incongruities ; 
but it is urged in appeal that a local enquiry is wanting^ which 
might possimy elucidate the case, and place matters on their proper 
footing. 1 tliink the suggestion judicious, and, doming the judg- 
ment in its present form incomplete and unsatisfactory, reverse 
the same, and remand the suit for re-investigation, with^directions 
to the moonsiff to order a local enquiry in the presence* of unpre- 
judiced parties, and calling on tlie defendants for documentary 
proofs both of the conditional lease and unsettled account,' and, 
taking such further evidence as the plaintiffs may bring before him, 
decide the case on its merits. 
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The 18t June 1850. 

Case No. 7 of 1849. 

Appeal from the decision of Baboo Chunder Seekur Chowdry^ Principal 
Sudder Ameen of West Burdwan, dated \[^th March 1840 . 

Maharajah Dhecraj Rajah Mohtaub Chund Bahadoor, Zemindar of 
Pergunnali Burdwan, &c., (Plaintiff,) Respondent, 

versus 

Ram Kumul Mookerjea, inhabitant of Malparah, pergunnah Pownan, 
Chowkec Mahanud, zillah Iloogldy, (Defendant,) Appellant 

Suit for balance of rent after deducting sale proceeds on account 
of a sale held on tlie 20th Aughun 1241 B. S., laid at Sicca 
rupees 491-15, principal, and Sicca rupees 491-15, interest, total 
Sicca rupees 983-14 = Company’s rupees 1049-7-6, joZws interest. 

Plaintiff states that lot Oolaye was held in putnee by Essur 
Chunder Mookerjea, at a jumma of rupees 3159-9, and was sold at 
the sales of 1240 B. S., at rupees 2100, when Ram Kumul purcliased 
it Defendant was in possession, but he never signed any kubooleut 
or tendered any security. The first six months’ rent of 1241 B. S. 
was demanded from defendant to^ the extent of rupees 1808, 
interest rupees 37-14-15, and, not paying it, the sale took place, on 
the 20th Aughun 1241, for a balance of rupees 1877-15. Plaintiff 
bought in the estate, and, after deducting fees, &c., he sues as above, 
and applied for the attachment of some cash under Regulation II. 
1806, in the Midnaporc collectorate. 

Defendant replies that he never purchased the lot nor was put in 
possession ; he never paid the fees ; he was a minor at the time, as can 
be proved ; he lives in chowkee Suleemabad, mouzah Jowgong, zillah 
East Burdwan, he never held any talook or traded, and could never 
have procured rupees 2100; the kubooleut and security were 
never executed, as admitted by plaintiff, hence how can it be said 
that he, defendant, purchased the lot? Plaintiff has irregularly pro- 
duced witnesses to prove that he, defendant, lives at Malparah : 
mouzah Jowgong is his hereditary property, and in Malparah his 
(defendant’s) uncle resides, and the latter does not live in mouzah 
Rhytiah, &c., hence this case cannot lay against him, &c. 

The rejoinder was filed by the plaintiff, and a supplemental plaint 
in correction of mistakes also given in by him. 

7 
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On carefully going through the^ case, I find that the proceedings 
of the principal sudder ameen are in more instances than one totally 
irregular. 

Plaintiff appears to hlive petitioned on the 26th of March 1847, to 
the effect that defendant Was playing tricks, and was wishing to 
make out that he did riot live at tlie place specified, he (plaintiff) 
therefore stated that he could prove that defendant did live at inou- 
zah Malparah as alleged. Upon this and on the same day proof 
was called for, although defendant had not been served with any 
notice in the matter of this action having been brought against him. 
On the 7th April 1847 lists of witnesses were filed in support of 
plaintiff s petition, and their evidence taken exparte. 

Again, on the 26th of April 1847, a further petition was given by 
plaintiff, stating that defendant was serishtadar in tlie abkaree super- 
intendent’s office at Midnapore, and that the defendant had there 
deposited rupees 500 in cash, as security for his good conduct. The 
principal sudder am^n thereupon directed the money to be attach- 
ed, and it was attached conditionally by the abkaree superintendent’s 
roobakarree, dated the 6th May 1847. 

After this notice was sent to the judge of Midnapore to be served 
through his court on the defendant on the 12th of May 1847, but 
he appeared without receiving it. 

Defendant’s reply was filed, and plaintiff was directed to expedite 
his rejoinder, and on the 5th August 1847 the case was heard, and 
an eight days’ ishtehar issued under Section 10, Regulation XXVI. 
1814, to enable the parties to be prepared with their proofs, &c. 

On the 27th August 1847 various interrogatories were put to 
the pleaders on both sides, and various documuents specified in detail 
were called for by the court 

Then there is a supplemental plaint filed on the 22nd of March 
1848, and the case proceeded. ' 

After the pleadings were completed, leaving out intermediate 
irregularities as above pointed out, no notice appears to have been 
served under Section 6, Regulation IV. 1793, the points at issue 
raised in bar of the hearing of this suit were never disposed of under 
Section 10, Regulation XX VI. 1814, the parties, were called 
upon to produce specified documents in opposition to Circular Order 
No. 55 of the 13th of October 1848, and the suit was decided with- 
out any notification being stuck up in court under Section 12 of tlie 
same enactment due regard at the same time not having been paid 
to Circular Order of the 13th September 1843. 

Hence I cannot proceed any further with this suit, and I have 
no alternative but to remand it to the principal sudder ameen. Be 
it tlierefore 

Ordered, 

That the appeal be decreed, the decision of the lower court reversed, 
and the case be remanded for trial de novo according to law. Value 
of stampt paper to be refunded in the usual way. 
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The IST JoNf 1850. 

Sait No. 19 of 1848. 

Appeal from the decision of Baboo Chunder Seekur Chowdhry, Principal 
Sadder Ameen of West Burdwan, dated the Ath September 1848. 

Kajeebsannah Nemooah and others, (Plaintiffs,) Appellants, 

versus 

Ehyratee Khan, heir of Musst Ameer un Beebee, deceased, and others, 
(Defendants,) Kespondents. 

The appeal was admitted by the jadge on the 7th November 1849. 

Suit to recover rent in cash and rice from 1247 to 1250 B. S., 
laid at rupees 558-13-2, with interest 

Plaintins state that mouzah Chilkah is their khirajy lakhiraj, 
and tliat Musst Ameerun was tha mocurrureedar or pottahdar. 
FlaintifPs ancestors settled the estate with Musst Ameerun, agreeably 
to her kubooleut, dated the 9th Assar 1222 B. S., at an annual rent 
of rupees 44-6-19 in cash and 44 map, 2 sullees, and 10 seers in rice. 
In this kubooleut there was a condition that plaintiffs should hold 
2 aries of land as "nijjote if they cultivated it “nij,” a deduction 
was to be made in the rent of rupees 6-14, and 12 maps 4 sullies of 
rice, and if tliey did not do so then Musst Ameerun was to pay 
them their jumma in full. The above kubooleut and its counterpart 
pottah wore executed by Punchanund Roy, karpiirdauz, on the part 
of Amef'run. Plaintiffs allege that they did not "nij” cultivate the 
land, and Ameerun was in possession of it, paying her rent at the full 
jumma and receiying dakhillas. In 1247 B. S., she gave a “ burat” 
for rupees 30, in part of her rent to the talookdar, on account of 
their (plaintiffs’) paKc/ioftec jumma, and from 1247 to 1249 B. S. sho 
gave to plaintiffs in addition some rice. After this, Musst Ameerun 
died, and on the I3th Aughun pl^ntiffs state they issued an istihar 
for her heirs to come forward. No one appeared, and plaintiffs made 
arrangements to cultivate the mouzah, whereupon Knyratee defen- 
dant, calling himself the hefr, gave out that he held the mocurrurree 
of the mouzah at a jumma of rupees 39-5-1, and rice .26 maps, 
7 sullces, 10 seers, and in 1250 B. S. he went and collected all the 
rents. After this Khyratee instituted a suit for rent, Na 5, against 
plaintiffs, urging that he had only received rupees 31; and by the 
'decree it was ruled that Khyratee was to be retained in possession; 
but he was to pay the jumma specified in the kubooleut of 1222 
B. S. Plaintiffs now bring this action against the heirs of Ameerun 
for the recovery of their rent at the above jumma, less intermediate 
collections, filing an account of their demand with interest 
Khyratee defendant replies that Parbuttee Churn Nemooah, one of 
the sharers, should have been made a party to this suit; that execu- 
tion No. 29 of decree No. 5 has been taken out from 1247 to 1250 
B. S., and enquiries are in progress regarding the-wasilat, 8^, so that 
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the suit for 1250 B. S. cannot stand, he refers to suit No. 872 in 
which plaintiffs were claimants, and wherein they stated they had 
received the rents of the land from the ryots on account of 1250 
B. S., exclusive of their nijjote lands. He urges that plaintiff's have 
been proved to have been in possession of the 2 aries equal to 15 
beegahs of land, alluded to in their plaint, antecedent to 1250 B. S., 
and wasilat on that account are under enquiry, that the rent of this 
parcel is deducted in the kubooleut, and in 1227 B. S. plaintiff's 
sued for the rent of the lands held by, Musst. Amecrun less due on 
the 2 aries, and they cannot sue inclusive thereof. Independent of 
all this, on the 4th Assar 1243 B. S., plaintiff's, it is alleged, borrowed 
on various dates, separately, sums of money granting bonds for the 
same to defendantj'tnese transactions having occurred between the 
years 1243 and 1252 B. S.; and plaintiffs have pledged by “rookas” 
the rent of their village both in cash and rice to defendant, and hence 
how can they sue him? Plaintiffs have not stated how they liavo 
received their rents from 1243 to 1247 B. S., and have brought this 
action to set aside the decrees, &c. 

In the jowaub-ul-jowaub, plaintiffs say that it was not neces- 
sary for Parbuttee Chum to have joined with them in this action: that 
mouzah Chilkah, less the " khureedah” land of Benode Banerjce, is 
all settled with Musst Ameerun, and they have deducted for the 
period tliey nij cultivated their land ; that from 1248, or the year 
following the revenue suit, Musst Ameerun was in sole possession of 
thfe entire mouzah and paid the full jumma according to the kuboo- 
leut; they have referred to all particulars connected with suit 
No. 872, and declare that the word " summeet,” has been 

written and altered for the word “ sewayee” CJT'9?rt?r io tiie 

claim petition in the deputy collector’s office ; they repudiate the 
bonds which, defendant avers, were given to liim by plaintiff's, &c. 

In the “ rudjowaub” defendant denies that any land was over sold 
in mouzah Chilkah to Benode Bancrjea, and had it been so, mention 
of it would have been given in kubooleut of 1222 B. S., &c. 

Parbuttee Chum, on the 29tli March 1847, replies, and supports 
plaintiff's by a petition. 

On the 8th of May 1847, the case was heard and an eight days’ 
notification issued under Section 12, Regulation XXYI. 1814, fur 
the parties to be prepared with their exhibits, &c. 

The rudjowaqb was filed on the 19th May 1847, and on the 31st 
idem a proceeding was held and various documents were called for. 

It is needless to go further into tliis case, for the decree owing to 
several irregularities cannot stand. 

Judgment. 

After the completion of the pleadings no notice under Section 6, 
Jlegulation IV. 1793 was issued: the issues in bar of the hearing 
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of the suit were not disposed of under Qlause 2 , Section 10, Begula- 
tion XXVl. 1814, the point or points to be established respective- 
ly by plaintiffs and defendant were never recorded under Clause 3, 
Section 10, Regulation XXVI. 1814; the notification required 
to be stuck up in court under Section 12 of the same enactment, 
after the conditions specified in Section 10 have been fulfilled, was 
never issued ; and due regard was not paid to the stringent orders 
contained in Circular Orders of the 13th September 1843 : hence, the 
case must be remanded, and t^e court should pay particular atten- 
tion to Circular Orders No. 53 of the 13th October 1848, and No. 5, 
of the 8th of May 1850, on re-trying the case. 

Obdebed, 

Therefore, that the appeal be decreed, the decision reversed, ^nd 
the case be transferred for re-trial to the sudder ameen (as one has 
been recently appointed in this zillah) w'ith reference to the fore- 
going observations. Value of stampt paper to be refunded in the 
usual way. 


The 1st June 1850. 
Appeal No. 20 of 1848. 


Appeal from the decision of Baboo Chunder Seekur Chowdhry, Principal 
Sadder Ameen of West Burdwan, dated tjie Ath September 1848. 

Khyratee Khan, Mocurrurcedar of Mouzah Chilkah, (Plaintiff,) 

Appellant, 

versus 


Ealeepershaud Banerjea, Oozurdar, Rajccb Surmah, and others, 
(Defendants,^ Respondents. 


Suit to obtain the reversal of an order issued in a claim case 
connected with the execution of a decree No. 29, also for possession 
with “ tusurrufiat,” altogether laid at rupees 65-1-0-1. 

The appeal was admitted by the judge on the 7th November 
1849. 

This case is mixed up and connected with appeal No. 19 of 1848 
just now decided. It has its origin in the summary suit case No. 5, 
referred to therein, and on its being carried into execution, suit 
No. 29, against defendants, objections were started, and it was 
made to appear that defendants’ father, Benode Banerjea, had pur- 
chased from Rajeeb Nemooah, &c., defendants, the*plaintiffs in suit 
No. 19, a parcel of land covering an area of 1 arie, 37 wans, equal 
to beegahs 13-1, for the sum of rupees 225, during the year 
1220 B. S., or antecedent to the date of the kuWleut executed by 
plaintifTs ancestor Musst. Ameerun in defendants’ favor in suit 
Na 19. This claim was upheld in appeal by the judge summarily, 
and plaintiff now applies for the reversal of this order and maintains 
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that this said parcel of beegahs 13-1 is included in the " nijjjote” of 
tlie 2 aries mentioned in case Na 19. 

Kaleepcrshaud Banerjea, defendant, replies that the land at issue 
was purchased in 1220 B. S., before plaintiff’s ancestor obtained this 
mocurruree. 

Rajeeb Nemooah and others support the defendants. 

On the 28th June 1848, an eight days’ ishtehar was issued, hut 
under what regulation does not appear, mr the parties to be prepar- 
ed with their proofs. ^ 

On the 18th July 1848, after various intwrogatories certain 
specified documents were called for and ten days given for their pro- 
duction, but the several rules which require to be observed under 
Sections 10 and 12, Regulation XXVI. 1814, have never been 
attended to, and the principal sudder ameen, referring to his decree 
in the other case, dismissed this suit. 

Judgment. 

The proceedings of the principal sudder ameen being irregular, 
I transfer this case for trial de novo to the sudder ameen of the dis- 
trict, with reference to my observations in appeal in No. 19 of 1848, 
and decree the appeal, reversing the decision of the lower court. 
Value of stampt paper to be refunded. 


^ The 4th June 1850. 

Suit No. 37 of 1849. 

Appeal from the decition of Baboo Gopee Kishen Banerjea, Moonsiff of 
Kotulpoor, dated Ibth January 1848. 

Ramdhun Kulya, (Plaintiff,) Appellant, 
veftus 

Nurrohurree Ghose, Neemye Arree, and Nundi'am Arree, 
(Defendants,) Respondents. 

Suit to recover the balance of rupees 20, plus interest rupees 2, 
total rupees 22, due on a bond for rupees 25, dated the 25th of 
Aughun 1254 B. S. 

Plaintiff states that Nurrohurree borrowed 5 rupees, Neemye 17 
rupees, and Nundram 3 rupees, by a bond on the above date, pro- 
mising to repay the mon^ in Phalgoon 1254 B. S. Nurrohurree 
paid rupees 3, Neemye rupee 1, and Nundram rupee 1, altogether 
rupees 5, in part of the 25 rupees, and plaintiff now sues for the 
remainder plus interest 

Neemye defendant replies that he never borrowed the money, or 
gave the Joint bond to plaintiff. The larger balance is made to 
appear agamst him, the dates of payment are not specified, the defen- 
dants are of different castes, the omer two are his enemies, and why 
should he have joined in a bond with them? Plaintiff is the ijaradar 
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of his village and endcavourod to oust him (defendant) from his 
jaghirc and other lands> which led to a*suit being brought by him 
against plaintiff^ and the joint magistrate of Gu^ettah ordered pos* 
session to be restored to him (defeadant^) which has made plaintiff 
get up this suit against him to min him, &c. 

No jowaub-ool-jowaub was filed, and the other two defendants 
did not appear. 

The moonsiff cannot believe the evidence of plaintiff’s witnesses, 
they live in different villages and not where the bond was executed, 
one is plaintiff's gomasbta, ancPthe presence of the other two at the 
time of execution is suspicious ; plaintiff brought his witnesses witli- 
out summons and has evidently tutored them ; both parties reside in 
this chowkeo and yet the stampt paper is bought and brought from an> 
other chowkee, and was sold to a stranger one montli before the bond 
was written : the other two defendants have not appeared, and the wri- 
ter of the bond is one of these, Nurrohurree, who has been kept out 
of the way purposely. The defendant Neemye is a poor low caste 
man, and there is no reason given why he should have been the 
principal borrower, and this too without any security. Defendant 
has proved that he brought his case for possession against plaintiff* 
in the joint magistrate’s court at Gurbettah on the 12th June 1848, 
and obtained a decree on the 8th July 1848, whereas plaintiff has 
brought this action on the 22nd of September following, evidently, 
the moonsiff thinks, through ilhvill and in order to ruin defendant : 
he, therefore, not crediting the bond or plaintiff's witnesses, dismisses 
the case, with costs. 

Flaintiff appeals, insisting he has proved his bond sufficiently 
under Section l5. Regulation III. 1793. The witnesses all live 
close together, he was at liberty to produce his witnesses without 
issuing subpoenas, he brought 3 out of 5, and the others should have 
been called, &c. &c. • 

Judgment. 

I fully concur in the opinion of the lower court, and consider the 
bond to have been prepared, and the case got up to bring' defendant 
into trouble and to ruin him. No reason was originally assigned 
for what purpose the money was borrowed, nor in what way three 
individuals, two of them being brothers, and the third one of another 
caste, should have jointly executed the alleged bond; the writer of 
the bond, Nurrohurree Ghose, one of the defendants, having been 
made a defendant to prevent his giving evidence and kept out of 
the way purposely, while tlie other ^fendant has been made a 
debtor in only a very small sum to give a creditable appearance to 
the transaction, as tliis man Nnndram is Neemye’s, the prosecuted 
defendant’s brother. A feud and emnity in consequence of the order 
defendant obtained against plaintiff have been proved ; and whilst 
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.these squabbles were going on it is not likely a bond would be exe- 
cuted between the parties without some cause shown for it. Under 
the foregoing circijmstances, I see no reason for interfering witli the 
decree of the lower court 1 hereby confirm it, and . reject the 
appeal. 


Tub 4th June 1850. . 

Appeal No. 24 of 1849. 

Appeal from the decision of Baboo Bisheskur Chuckerbutty, Town Moon' 
siff of Baneoorrah, dated 28tA December 1848. 

Raj Chunder Roy, (Plaintift,) Respondent, 
versus 

Radha Gobind Singh Baboo, (Defendant,) Appellant 

Suit for rent for various years, laid at rupees 15-13-3-2. 

Plaintiff states that Rajadhur Roy’s bugeecheh was his ancestral 
lakhiraj property, and on its being resumed defendant obtained the 
lease of it from Government and was in possession. In March 1843, 
plaintiff and the other sharers settled separately for the estate and 
paid in the Government revenue; these separate settlements were 
howler cancelled, and an enhanced jumma of rupees 83-6-2 on 
beegahs 70-14-8 formed, the sharers engaging for it at the half 
jumma rate; plaintiff’s share was one anna 12 gundahs and his 
jumma rupees 8-18-3, defendant having been in possession from 
Cheyte 1252 B. S., to Jeyte 1255 B. S., when he resigned, plaintiff 
has demanded it from him, but he will not pay, consequently this 
action is brought as follows : 

Plaintiff’s share on account of 125^ B. S., Rs. 0 10 16 0 

,, ,, ,, 1253 „ ,,8183 

,, „ ,, 1254 ,, ,, 8 1 8 3 

Total Rs. 16 13 13 2 

Interest, 1. 7 10 0 

Grand total, Rs. 18 5 3 2 

Less paid by Obeychum Mookerjee, 2 8 0 0 

Balance, Rs. 15 13 3 2 

Defendant replies that he is not bound to pay plaintiff accordii^ 
to his alleged share without the consent of the other sharers, he was 
not in possession as a farmer, and the alleged was not the sole pay- 
ment The deputy collector settled beegaw 68-8 with him, exclud- 
ing Kalee Mundle’s land and jumma, at a jumma of rupees 38-7-9, 

• he paid his revenue, but this settlement was cancelled, and a fresh 
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one made at the end of 1262 B. S., with a jnmmaof rupees 86-\0-2, 
which the shareholders agreed to : defendant's gonmshta paid plain- 
tifTs rent due for 1253 and 1254 B. S.,or rupees 12-8, and received 
dakhillasl Independent of this plaintiff has been paid rupees 2-8 
by Obhoychutn, and the other sharers have received their rents and 
granted dakhillas. Defendant denies that he owes any rent to plain- 
tifij and urg^s that plaintiff has included in his demand the rent 
due on Kalee Mundle’s land, he holds dakhillas, &c. 

In the jowaub-ool-joWaub filed by plaintiff he urges that the 
shares of all the shareholders were adjusted and settled by 
revenue authorities: his share was fixed at 1 anna 12 gundahs as 
entered in the umulnamah, an eight anna sharer sued defendant 
separately for his rent, no objections were started, and the case was 
amicably adjusted ; defendant has not paid his rent to, or received 
any dakhillas from him, if he produces any they are false, and if he 
had really paid his rent how came defendant to wish to settle the 
case with him for rupees 12, at Bancoorah, as he can prove? 

The moonsiff is of opinion tliat plaintiff’s share is sufficiently 
established by the copy of the umulnamah, which has been filed by 
plaintiff, and there is no necessity for the other sharers joining or 
being concerned in the suit. No other payments beyond the 
rupees 2-8 have been proved ; and as defendant was in possession, he 
must pay plaintiff his share of rent on his 1 anna 12 gundahs 
share, as his name is entered in the jummabundee papers as the 
ryot at a jumma of 80-14-7. Defendant, though frequently called 
upon to produce his dakhillas, failed to do so. The moonsiff conse- 
quently adjusts tho accounts and the interest, and decrees the case 
in plaintiff’s favor to the extent of rupees 1-6-6, besides costs. 

Defendant appeals, saying that the delay which occurred was 
unavoidable, he endeavours to explain it : plaintiff has not proved 
his balance, no enquiry has been made into Kalee Mundle’s land : 
the several other sharers should have joined with plaintiff, his 
share is specified, &c. 

Judgment. 

I consider the moonsifFs decree to be good, and no sufficient rea- 
son has been advanced for interfering with it. Defendant was called 
upon on less than four times, viz., on the 18th and 27th of Novem- 
ber 1848, and on the 16th and 28th of December 1848, fur his 
dakhillas in proof of his alleged payments, but he never produced 
them; besides which, plaintiff' is fmly entitled to his share of his rent 
from defendant, agreeably to the share specified in the umulnamah 
granted by the revenue authorities, which said share and nmnlnamab 
must stand good until the other sharers object to it, or it is reversed 
by any civil court Under the foregoing circumstances, I reject the 
appeal, and uphold the decision of the lower court 
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The 4th June 1850. 

Suit No. 27 of 1849. 

Appeal from the deeiaion of Mouleee Ahdool JJeeeg, Mooniiff of Oundah, 
dated 28th December 1848. 

Gudaj Tautce, (Plaintifi*,) Appellant, 
versus 

Adit Giingoolee, (Defendant,) Respondent 

Suit to recover rupees 49, principal, and rupees 10-12-10, inter- 
est, altogether rupees 59-1 2-10, due on a bond, dated tlie 3rd Bliadoon 
1253 B. S., which, it is alleged, defendant gave to plaintift^ promis- 
ing to repay him in the mouth of Chyte 1253 B. S. 

Defendant repudiates the borrowing and execution of the bond : 

E laintiff has not the moans of advancing the money, he never lent 
im any thing, and this suit has been brought through spite, &c. 

On the 27th of December 1848, plaintiff presented a petition, 
pointing out various matters which is altogether irregular, and the 
petition should not have been noticed in the decree under any cir- 
cumstances, as it forms no part of the pleading. 

Plaintiff produced his bond and four witnesses to prove it ; but the 
moodSiff does not believe their evidence and vitiates it, because one 
of them, Seeboo Mundle, the writer of the bond, tells a different story 
from the others, and says he never saw the cash made over to defen- 
dant or defendant sign the bond, consequently plaintiff’s case is dis- 
missed, with costs. ^ 

In appeal, it is urged by plaintiff that he has' sufficiently proved 
his bond under Clause 15, Regulation III. 1793, defendant has 
not established the existence of enmity between them, that further 
enquiries should have been mad%, &c. 

Judgment. 

I have carefully gone through the evidence and have arrived at 
the conclusion that Seeboo Mundle, witness, has been bought over 
by defendant, and has given his evidence to damage plaintiff’s case. 
Defendant’s witnesses say that Seeboo offered to settle the matter 
for 7 or 8 rupees, which would lead to the inference that there 
was something in dispute between plaintiff and defendant, and 
plaintiff’s othef' witnesses are clear in their depositions in regard to 
the borrowing and the execution of the bond; and as plaintiff can 
call respectable people to further prove his case, I think he should 
have an opportunity of doing so. 

Obdebed, 

Therefore, that the appeal be decreed, and the case remanded for 
. re-trial to the lower court, and the provisions contained in the 
Circular Order of the 8th May 1850, No. 5, must now be attended 
to. Value of stampt papa to be refunded. 
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The 5th June 1850. 

Suit No. 16 of 1849. 

Appeal from the decision of Baboo Chnnder Seekur Chowdhry, Principal 
Sadder Ameen of West Burdwan, dated 29tA Jane 1849. 

Musst. Dossee Monee Deby, putnco talookdar of lot Kliujooree, 

(Plaintifl^) 

tersus 

Juddoomundul Goshein, (Defendant,) Appellant. 

Suit to recover poasession of 33 becgalis of land, appertaining to 
mouzah Nubjowbunpoor, which was formerly a portion of plaintiff’s* 
mal estate and is now held by defendant as a pnhehokee lakhiraj 
belonging to mouzali Nerainpoor, laid at rupees 29^. 

Plaintiff* states that he purchased lot Khujoorce at the putnee 
sales in 1252 B. S. and -obtained possession. Defendant holds a 
parcel of land as punchokee lakhiraj in mouzalis Nubjowbunpoor 
and Nerainpoor, it was measured off* and identified by the resump- 
tion officers, and the quit-rent jumma has been always paid to the 
talookdar of lot Kinijoorec. Besides this punchokee lakhiraj 
there are 33 beegahs of his (plaintiff’s) mal land, situated to the 
east of mouzah Nerainpoor belonging to mouzah Nubjowbunpoor : 
the rent from this parcel was always paid by the ryots to tlw 
former talookdar, but defendant, who is in possession, declines to 
do so; plaintiff therefore sues him for the rent at the rate of 
rupees 16-8 per anhum, and bring his action at eighteen times’ value, 
or rupees 297, &c. 

This plaint was forwarded to the deputy collector for report under 
Regulation II. 1819, on tlie 5th of July 1847. 

Defendant filed his reply in the deputy collector’s office on the 
24th of September 1847, to the effect that his ancestors held a 
punchokee lakhiraj in Nerainpoor, &c. at a jumma of rupees 1 1 
payable to the zemindar, that the tenure was brought under enquiry 
before the resumption officers, whereupon Essanchunder Baneijea, 
plaintiff’s nephew, laid claim, but it was released : there are 12 bee- 
gahs in Nerainpoor, and the old ryots, Punchye Patur and others. 
Have always paid their rent from it to him, defendant. Defendant 
says he has not possession of plaintiff’s 33 beegahs, and has nothing 
to say to it. Plaintiff collects the rent therefrom through his own 
ryots, and defendant has nevei* put them up not to pay him. Plain- 
tiff’s brother-in-law owes him (defendant) a grudge, and has brought 
this action against him. 

In his jowaub-ool-jowaub, plaintiff says he can prove that the dis- 
puted land is distinct, that the defendant is in possession and will 
not pay his rent, &c. 
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The deputy collector returned the case with his roobakaree, dated 
the 27th Januaiy 1848, because defendant admitted that the disputed 
land was the revenue land of plaintiff, though he had no concern 
with it, and after this list of witnesses was Hied and an ameen 
deputed by the civil court to enquire into the matter on the 28th of 
February 1848 ; objections were offered to the first ameen’s papers, 
which were filed on the 11th July 1848, in consequence of which a 
second ameen was ordered out, and he tendered liis papers on 6 th 
March 1849. 

I 

Judgment. 

I cannot, I find, proceed with this case, for no proceedings were 
held by the lower *court under the provisions contained in Sections 
10 or 12, Regulation XXVI. 1814. 1 therefore, without going into 
the merits, decree the appeal, and remand the case for trial de nmo, 
according to the aforementioned regulation. Value of stampt paper 
to be refunded in the usual way. 

The 5th June 1850. 

Suit No. 18 of 1849. 

Appeal from the decision of Baboo Chunder Seekur Chowdhry, Principal 
Sadder Ameen of West Burdwan, dated the lOM July 1849. 

■ Beeshoroop Goshein, (Plaintiff,) Appellant, 

versus 

Brijomohun Singh Thakoor and others, (Defendants,) Respondents. 

Recoveby of a balance due on a bond, principal rupees 
1675-8-10, interest rupees 1765-8-10, total Sicca rupees 3531-1, or 
Company’s rupees 3765. >• 

Flaintifi states that Radhamadhub Singh and Kishen Singh Eooer 
(deceased) became indebted to him by a decree No. 1405, execution 
of which by suit No. 9 he carried out against them, to the extent of 
rupees 3588-8-13, which was reduced by payments in various ways 
to rupees 2585, and for this last sum they executed in plaintiff’s 
favor, on the 14th of Anghun 1239 B. S., a kistbundy, promising 
to repay the amount between 1240 and 1246 B. S., or at the rate of 
rupees 185, in 1246 B. S. In the bo^y of the said kistbundy various 
individuals ard stated to have bound themselves to the payment 
of specified sums between the years 1240 to 1246 B. S., aggregat- 
ing rupees 400, and plaintiff received separate kubooleuts from 
them respectively according to their agreements, — Radhamadhub 
Singh and Kishen Smgh agreeing to mt^e good any sums which 
might not be eventually realized. Plaintiff further states that he has 
revived &om several of these individuals, by bringing actions 
'against them and in other ways, rupees 819*7'-10, which he has 
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deducted from the total sum entered in the kistbundy, so that there 
renuuns rupees 1765-8-10, besides interest, unliquidated, and as he 
cannot obtain it, he brings this action against the heirs of the parties, 
who executed the kistbundy, as also against the several individuals 
and their heirs, who are mentioned therein as having pledged them- 
selves to make good certain sums agreeably to thoir separate kuboo- 
leuts and " burrats,” &c. 

Brijomohun Singh and others, defendants, replied on the 7th of 
January 1847, urging that the suit could not proceed as various 
individuals, all of whose transactions W'ith plaintiff were distinct, 
had been sued together, including in his action the heirs of Radha- 
madhub Singh and Kishen Singh ; that the sums entered in the 
“ burrats” were different, the kubooleuts were separate, some of 
the parties tendering them lived in one place, some in another, &c., 
that they (defendants) were minors when the kistbundy was written ; 
that plaintiff' has been paid large sums by different people which 
have not been accounted for, that his (plaintiff’s) payments from the 
parties under engagement to him never ceased, as alleged by 
plaintiff, in consequence of the lands having been resumed by Go- 
vernment, that they (defendants^ have not interfered with plaintiff or 
his “ burrats,” that until plaintiff specifies distinctly who have and 
who have not paid he cannot sue on the kistbundy, and that no 
mention of those who have resigned their lands has been made, &c. 

Rammohun Mozoomdar, defendant, replies briefiy to the effect that 
the mouzahs, lands, burrats, kubooleuts, &c., are quite distinct, 
but they have been all jumbled together in the plaint, &c. so that 
the action cannot proceed, &c. 

Bholanath Singh, defendant, says he has paid up agreeably to his 
kuboolcut and “burrats,” &c. 

Juggemath Handle, defendant, heir to one of the individuals, who 
gave a “ burrat” to plaintiff, says'he knows nothing about it, &c. 

In his jowaub-ool-Jowaub, plaintiff persists in the correctness of 
his plaint, declares he has particularized all collections, that the 
heirs of the parties giving the kistbundy, as also of those who 
executed kubooleuts or burrats are responsible, &c. 

The proceedings of the lower court arc manifestly irregular, and 
I am unable in consequence to enter into the merits of the case. A 
proceeding was held on the 2nd of March 1848, directing the issue 
of an 8 days’ ishtehar under . Section 10, Regulation XXYI. 1814, 
as one of the defendants had appeared and plaintiff had filed his 
jowaub-ool-jowaub. This proceeding was irregular, as no ishtehar is 
required by the section quoted, and as soon as the pleadings were 
completed the court should have served a notice under Section 6, 
Regulation lY. 1793. Again, there is another roobakaree held, 
bearing date the 30th March 1848, agreeably to the same or 10th 
Section, but the issues rmsed in bar of the hearing of this suit have 
never been properly disposed of under it, nor were the point or 
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points to be established under the same section and enactment 
recorded by the lower court On the contrary, documents in'detail 
were callea for, and, after evidence had been taken and a precedent 
filed, the principal sudder ameen, on the 16tli November 1848, gave 
it as his opinion that the suit could proceed, and by his roobakaree 
of that date further documents were called for, Eventually the 
case was heard and decided without reference to Section 12, 
Regulation XXVL 1814, and the lower court dismissed it, urging 
that it was irregularly brought, &c. 

Referring then to Circular Order of the 8th May 1850, No. 5, and 
the decision of the Sudder Dewanny Adawlut mentioned therein, I 
have no alternative^ but to remand this case for re>trial. 

Ordeked, 

Therefore, that the appeal be decreed, and the case be remanded 
for trial de novo according to the foregoing observations : value of 
stampt paper to be refunded in the usual way. Respondents, hav- 
ing appeared without notice, will pay their own costs in a 2 )pcal. 


The 6th June 1850. 

Suit No. 39 of 1849. 

Appeal from the decision of Baboo Mohun Lai Panday, Moomiff of 
Burjoorah, dated the 18<A January 1849. 

Saduck Mundlo, Plaintiff, 
versus 

Mohun Doss and others, Defendants. 

Suit for die recovery of rupees 29, principal, and interest rupees 
16-11-6, total rupees 45-1 1-6, being the balance due on a boml, 
dated the 11th llhadoon 1250 B. £. 

Plaintiff states that Shadhoochum Doss, (deceased,) Gopal Doss, 
and Mohun Doss, squared their outstanding accounts with him, 
whereby rupees 34 was found to be tlic bdance due by them to 
him ; for this sum they executed a joint bond on tlio above date, pro- 
mising to pay it up with interest in the month of Kartikh 1250 
B. S. In the month of Poos following, Mohun Doss paid rupees 5 ; 
and the residue not having been liquidated, plaintiff sues Gopal 
and Mohun and the heirs of Shadhoochum. 

Mohun Doss, defendant, in his reply, acknowledges to have exe- 
cuted the bond jointly with the other two, but urges tliat ho paid on 
several occasions rupees 36, which plaintiff has not set forth in his 
plaint, he adds that his (defendant’s) son, Tarachand, has been made 
one of Shadhoochum’s heirs, which is a flaw in the action, as Tara- 
chand is a minor, or about 11 years old, and not the heir. 

Gopal Doss, defendant, denies every thing: he could write as he 
call prove, and yet his signature is not to the bond, &c. 
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The heirs of ShaJlioochurn support Gopal Doss. 

In his rejoinder, plaintiff urges that if Taracl’.sind slioukl prove 
a minor, or not he deemed to be liable, ho can be absolved. Gopal 
Doss can write, but very little, &c. 

In the opinion of the moonsiff, plaintiff has satisfantorily proved 
the execution and validity of the bond, and Mohun Doss, one of the 
defendants, has acknowledged it, and although Gopal Doss can write 
his name and signature, as apparent in suit No. 375, still he can 
write but very little, and tlif evidence to which his signature is 
attached was taken after the bond was written ; defendants have never 
produced any receipts in support of their alleged payments or otlJpr 
proof to substantiate them, nor are tlie payments certified as they, 
ought to have been on the back of the bond. Under the foregoing'^ 
circumstances, and not considering Tarachand as liable, the moon- 
siff decrees the case in full against ail the defendants, excluding Tara- 
chand whom he absolves. 

Gopal Doss and Mohun Doss appeal, but advance nothing new or 
even state any plausible grounds for disturbing the decree of the 
lower court : their appeal is a repetition of their defence and notliing 
in refutation of the moonsift’s decision. I therefore uphold the 
decree, and reject the appeal. 

The 12Tn June 1850. 

Appeal No. 46 of 1849. * 

Appeal from the decision of Kazee Homed Ally, Moonsiff of Sonamookhee, 

' dated 25tA January 1849. 

Ramdhnn Banerjea, son and heir to Koochulmohun Banerjea, 
deceased, (Plaintiff,) Appellant, 

versus 

MunglaBewah, widow, and SabaneeBewah, mother of Muddoosoodun 
Dey, deceased, and Ramdhun Haidar, (Defendants,) Respondents. 

SxriT to recover the amount balance due on a bond, principal 25, 
interest rupees 8-8, total rupees 33-8, less 2 rupees realized. 

Plaintiff states that Muddoosoodun, deceased, and Ramdhun 
Haidar, defendants, jointly borrowed from his father rupees 25, by 
a bond, dated 15th Assin 1252 B. S. : they agreed to repay him in 
Maugh 1253 B. S., but having only paid rupees 2 on the 11th of 
Phalgoon 1243 B. S., plaintiff brings tliis action for the residue plus 
interest, against Ramdhun and the heirs of Muddoosoodun, deceased. 

A vaksdutnamah was filed by defendant, Ramdhun Haidar, on die 
26th August 1848, and on the 29th idem he was allowed five days 
to give in his " jowaub.” 

On the 18th of September, as the serving of the notices and 
ishtehars had been proved and no reply had been filed, a roobakaree 
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was issued and plaintiff was called ti^on for'liis proofs, witnesses, 
&C., the case being thus exparte. 

On the following day,> or the 19th of September, plaintiff’s wit- 
nesses were helird, and the bond was ffled by him later in the same 
day ; and after the case had in fact closed. Ram Haidar defendant^ 
appears, urging that sickness had previously prevented his defending* 
the suit 

On the 13th of November 1848, defendant was re^uir^ to prove 
this plea of .sickness: he did sO, and qu the 23rd November it was 
admitted and his proofs and witnesses,, called for. 

Jin his reply. Ram Haidar denies ever having borrowed the money 
. or executed the bond : ho affirms he is a rich, and plaintiff a poor 
man. Muddoosoodun, he alleges, was his debtor, and- on his death he 
demanded his money from his mother, whereupon a dispute arose 
between plaintiff and Juggobundhoo : this suit is the result, and the 
easels altogether false. 

Defendant having stated that he could write, the moonsiff sum- 
moned him on 19th January 1849 ; the evidence effhis witnesses was 
taken on the 20th following, and eventually, for reasons assigned in 
his decree, he dismissed plaintiff’s case, with costs. 

Plaintiff appeals, but it is unnecessary to enter into the merits of 
the case, as the proceedings of the lower court are irregular and 
opposed to Section 24, Regulation XXIII. 1814 ; defendant should 
not have been allowed to after plaintiff’s proofs and evidence 
h(d been received, and q/ler defendant, notwithstanding he had filed 
vakalutiiamahs previously, had not defended the case, tliough time 
was allowed him to do so by the court 

Oedeeed, 

Therefore, that the appeal be decreed, and the case remanded for trial 
de nov». Value of stampt paper tb be refunded in the usual way. 


The 12th June 1850. 

Suit No. 50 of 1849. 

Appeal from the decision of Bahoo OopeeUshen Banetjea, Moonmff of 
Kotulpoot, dated 31«t January 1849. ’ 

Kinnaram Roy, (Plaintiff,) Appellant, 
versus - 

Gour Lohar, (Defendant,) Respondent 

Suit to recover the amount balance due on a bond, dated the 
19th Assar 1252 B. S., principal rupees 22, interest rupees 8-11, 
total rupees 30-11. 

' Plaintiff states defendant borrowed from him rupees 37, by abend 
on the above date, promising to repay it in Phalgoon 1252 B. S. : 
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duing tliat month he paid rupees 15, and plaintiff brings this action 
for the 'residue plus interest. 

The usual notice and ishtehars having been isued and defendant 
not having appeared, the case was taken up exparte on the 30th pf 
October 1848, and pkiutitf allowed five days to render his proofs 
and witnesses. 

On the 10th November 1848, plaintiff’s i)roofs and tlie evidence 
of his witnibses were received. 

On the 16th November lj?48, defendant files a vakalutnamah, 
urging that he liad been sick for three months and unable to attend 
})roviously. The moonsiff therefore calls for proofs, and on the sam# 
day a roobakaree was written, admitting the plea of sickness, and, 
requiring defendant to file his reply. 

On the 17th November 1848, defendant replied, denying in toio 
the borrowing and execution of the bond, urging that plaintiff was 
gomaslita of his (defendant’s) village, and on the 17th of Bhadoon 
1255 B. S. there had beeh a dispute and quarrel between them, in 
consequence of which plaintiff had trumped up this case against him. 
The evidence of plaintiff’s witnesses could not be believed, as they 
were his dependants, and it had been taken exparte wdiilst he (defen- 
dant) was sick and unable to ap];)ear, &c. 

A jowaub-ool-jowaub was filled by plaintiff on the 29th of De- 
cember 1848, to the eflect that the defendant' had been put up by 
parties named, and he (plaintiff) could prove that defendant in the 
month of Kartikh wished to compromise his debt in the presence of 
respectable people, and offered to liquidate it by instalments in three 
years, which plaintiff* declined. 

Eventually the moonsiff' dismissed plaintifTs case, charging him 
with costs, and plaintiff appeals therefrom. 

Judgment. 

It is unnecessary to enter into the merits of this case, as the pro- 
ceedings of the lower court are irregular apd opposed to Section 24, 
Regulation XXIII. 1814. The case was |)roceeding expafte: the 
issue of the usual notice and ishtehar for defendant’s appearance hav- 
ing been proved, and plaintiff’s proofs and the evidence of his wit- 
nesses having been received by the court; defendant should not have 
been allowed to ap{>ear or defend the suit subsequently in the way 
he has done. I therefore decree the appeal, and remand the case for 
trial de novo. Value of stampt paper to be refunded in the usual 
way. 


9 
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The 12th June 1860. 

Suit No. 67 of 1849. 

Appeal from the decision of Baboo Gopeekishen Banenjea, Moonsiff of 
Kotulpoor, dated the 21 tk February 1849. 

Ramnarain Manjee, (Haintiff,) Appellant, 
versus 

Ramjeebun Sircar and Nufferchund^Sircar, (Defendants,) Respon- 
dents. Masst. Hursoondree, Oozurdar. 

Suit for the recovery of the amonnt balance due on a bond, dated 
the 23rd Sawun4262 B. S., for rupees 149, viz., principal ruiiees 
111-8-5, interest ru^es 37-14, total 149-6-5. 

Plaintiff states defendants borrowed the above sum, and pledged 
various property as detailed in the bond. Defendants were to pay 
him rupees 50 in rice in Poos, and the remainder in Chyte 1252 B. S. 
Plaintiff was paid rupees 37-7-15 On several occasions as per receipts 
on the back of the bond, and he now brings this action for the 
balance. 

Ramjeebun, defendant, replies, on the 26th June 1848, that he 
never Jointly with his brother, Nufferchiuid Sircar, borrowed any 
money from plaintiff or executed any bond in his favour; tlie case is 
false; he (defendant) was gomashta of mouzah Jote Dakkin, and plain- 
tiff cultivated the jummye lands of Seetaram Ghose, and on his not 
paying up his revenue defendant attached his crops under Regula- 
tion Y. 1812, and sold them through Seetanath and received his 
rent Defendant repudiates the alleged payments on the back of 
the bond: urges that he can write and tliat his writing may be com- 
pared : states that some of the property said to have been pledged 
to plaintiff has been sold by kuballas to Musst Hursoondree, object- 
or, whose claims thereto m two cases were upheld on the Idtli of 
May and 20th June 1847 ; tliat whatever else he possessed has been 
sold off, and had plaintiff any real lien on tlie property he would 
have laid claim to it before it was sold. The defendant was in ano- 
ther village during the day on which plaintifTs bend is alleged to 
have been executed, as he can prove, &c. 

Plaintiff, in his rejoinder of uie 1st July 1848, tirges that defen- 
dants borrowed the money for their fatner’s “ shraud,” as is well 
known; he call produce the different parties by whom he received, 
on defendant’s account, cash, rice, &c., the two claim cases cannot 
affect him, as he was never aware of them, he denies ever having 
cultivated the lands of Seetaram Ghose, and can prove that defen- 
dants had money transactions yrith him antecedent to 1252 B. S. 

In his reply to the rejoinder, on the 19th of August 1848, defen- 
dant, Ramjeebun, says his father died on the lOtn of Sawun 1252 
B. S., and after various ceremonies and proceedings consequent 
thereupon he left his home and wandered here and ^ere begging. 
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&c., and only returned homo on the 6th of Bhadoon at night, as ho 
can prove, &c. 

After this, petitions were given in by plaintiff and defendants on 
the 6th of September and 11th and 17th November 1848, in which 
they attacked each other’s witnesses, and solicited farther evidence 
might be taken, nuthees called for, &c. &c., and intermediately, on 
the 18th of September, the other defendant appears, and is permitted 
to file a reply, in which he supports his brother, Ramjeebun, &c. 

An amcen was deputed to Aiqnire into the matters set forth by 
both parties, and his papers were filed and objected to by plaintiff 
and defendants, roobakarces were sent to the moonsiff of Jehanabad, 
witnesses called through the joint magistrate of Bancoorah, and 
mass of extraneous matter was introduced into tlie case and hives* 
tigated, which was quite unnecessary. 

On the 16th of January 1849, Musst Hursoondree presented a 
petition, laying claim to the property specified in the bond, and 
urging that it had, on a former occasion, been released to her. 

It is unnecessary to enter into the merits of the case, or to allude 
to the appeal, which has been preferred by plaintiff against the moon- 
sifl ’s decision, dismissing his case, &c., as the proceedings of the lower 
court are illegal and irregular, illegal in having admitted Nuffer- 
chund Sircar defendant to appear and defend the suit after the 
pleadings had closed, and irregular in having received miscellaneous 
petitions and enquired into tlicm, setting fortli as they did matter 
not entered in the plaint or replies. Again, the decree is written 
carelessly and is full of errors in dates, &c., and the lower court has 
not paid due atteiftion to Circular Orders of the 8th of January 1841, 
or to the provisions contained in Sections 25, 27, and 28, Regula- 
tion XXIII. 1814. I therefore decree the appeal, and remand the 
case for trial de novo. Value of stampt paper to be refunded in the 
usual way. 


The ISth June 1850. 

Suit No. 11 of 1850. 

Appeal from the decision of Baboo Chmder Seehur Chomdhry, Principal 
Sadder Ameen of West Burdwan, dated 2Zrd March 1850. 

Messrs. John, James, and Henry Erskine, Plaintiffs, 
versus 

Gunganarain Roy, Rammohun Naik, and Mahanund Naiky 
Defendants, Gunganerain Roy, Appellant 

Suit to obtain the reversal of an order issued by the joint mar 
gistrate under Act IV. 1840, and the sessions judge’s decision 
confirming it in appeal ; for possession of their jumye rights in a 
tank called " Roy PoW,” including its embankment; for the 
destruction of certain vats, &c., which Gunganarain Roy defohdant 
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has built with plaintifTs bricks, situated in mouzoh Alumpoor, with 
value of bricks, &c. The value of the tank, &c. laid at rupees 425, 
and of the bricks rupees 349>10>18, altogether rupees 774>1(}>18. 

Plaintiffs state that they and their ancestors have for ydtts car- 
ried on trade in indigo, &c. in this district, that Gnnganarain Roy, 
his brother, and ancestors, have been employed by theih as servants 
for a long period, and they were always considered trustworthy and 
were treated accordingly. Relying on Gunganarain’s and his family’s 
good faith and honesty, plaintiffs haVe held talooks in their names 
“ beenaniee,” but as they have of late played false and abused the 
trust plaintiffs reposed in them, members of the family have been 
from time to time discharged. Gunganarain Roy defendant fraudu- 
lently connived with Rammohun and Mohanund defendants; made 
arrangements with them to make bricks on the embankment of 
their (plaintiffs’) tank called Roy Pokur, which belongs to their 
(plaintifls’)jumye land in mouzah Allumpore, chowkey Soonamkhee ; 
contemplated removing their (plaintiffs’) bricks, which were lying on 
tlie embankment and intended to mix them up with his own. On 
ascertaining all this, plaintiffs say they sent a peon by name Attur 
Khan, on the 8th of Aughun 1255 B. S. to Gunganerain to desist, 
whereupon Gunganarain threatend to beat him by his servants and 
dispossessed them (plaintiffs.) After this plaintiffs brought a suit 
No. 75, under Act IV. 1840, against Gunganarain Roy, Wore the 
deputy magistrate of Bood Bood, hut it w'as dismissed (on 19th 
January 1849,) and in appeal the sessions judge confirmed the deci- 
sion (on 6th March 1849,) and since this period Gunganarain Roy 
has commenced building vats, &c., and been making other arrange- 
ments for erecting a factory with the disputed bricks, &c. But as 
Gunganarain was their servant, and received a pottah from the 
naiks, maliks of the land, duriil^ the month of September 1843, 
for 37 beegahs of land, including the tank “ Roy Pokur,” at an 
annual jumma of rupees 10 on their behalf ; and as his brother, 
Trilukanath Roy, gomashta of the Selumpoor factory, received 
rupees 220 for the purpose of making bricks, during tlie month of 
November and December 1843, and actually did make 1,98,200 
bricks, as per his January account for 1844, and as the same 
gomashta charged rupees 129-10-18, for burning the bricks, 
^Sic. in his ac^unt for May 1844, whereby rupees 349-10-18 
have been expended for bricks, Gnnganarain can have no claim 
to them, and as the price of indigo fell and plaintiffs did not 
go <on with their vats or factory, still the bricks, &c. were left 
under the charge of their (plaintiffs’) servants, and rupees 7 have 
been entered in the account of November for September 1843 as 
salamy for the said pottah, which was given by the maliks to 
^them for the land in dispute ; further, in the month of July there 
is an item (charged in the account) of rupees 1-8 on account of 
expenses incurred in paying the rent, also in the month of August 
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rupees 40 were paid to the maliks as an advance on their pottali 
for the tank, &c. The aforementioned accounts and books in which 
they are entered in Bengalee, having been signed by Gunganarain 
Roy, plliintifFs maintain that the tanK, bricks, and embankment are 
clearly their property, and though Gunganarain may have made 
away with their pottah still their rights cannot be lost under the 
facts represented. Plaintiffs therefore sue for the value of their 
juinye land, rupees 425, plus bricks, rupees 349-10-18, total 
rupees 774-10-18, with interest, wassilat, &c. Plaintiffs will sue 
separately for other sums; and the other parties named in the Act IV. 
case have not been made parties in this action, because it was not 
necessary to do so. 

Gunganarain Roy, defendant, replies that plaintiffs have made out ' 
a long story and prepared papers, &c. to support it.. Plaintiffs in the 
Act IV. case stated that he, defendant, held the pottah ; and if so, why 
did they not tlien enter fully into the matter and give particulars of 
tlie pottah and kubooleut? The deputy magistrate enquired per- 
sonally into the case, and plaintiffs had not time to prepare a pottah 
l)efore it was dismissed; and on the strength of his (defendant’s) posses- 
sion and of his pottah being correct, the deputy magistrate’s decision 
was upheld by the sessions judge. Plaintiffs have stated falsely re- 
garding the accounts, signatures, &c. Defendant has expended a large 
sum of money and built a factory, and how can plaintiffs now oust him 
by their pottah ? nor would he have built without a good title, and«he 
can prove from chits, letters, &c. sent to him by plaintiffs, that the 
factory is his. Plaintiffs have done all this to make him (Gunga- 
narain) stop his wt)rks; but they never held any pottah or possession. 
This defendant urges that he received a pottah, with a jumma of 
rupees 9, on the 9tli of Kartikli 1255 B. S., from Rammohun Naik 
and others, maliks, and having er«cted a factory out of the old and 
new bricks he is in possession as the Act IV. suit proves. The case 
hinges on the pottah, and plaintiffs show that they have none, and 
tlie evidence of their witnesses cannot be trusted. The payment of 
rupees 40, in advance for rent, is false, and is not supported by clakhil- 
as ; and it is not usual to pay away money without taking a receipt. 
There is no truth in plaintiftTs statement that they made the bricks ; 
that coals for burning them, &c. came from their Mungulpoor con- 
cern, and that tlieir accounts prove these facts. His (defendant’s) bro- 
ther, Triluknath Roy, never rendered any account as stated, and his 
enemies Seeboo Mundle and Bisshurabhur Singh have leagued with 
plaintiffs and instituted this action against him. Plaintiffs have 
no right to the bricks and tank. His (Gunganarain’s) brother 
Coilashnauth Roy holds a share in the Mungulpoor concern, so 
that plaintiffs cannot call the coals theirs. Plaintiffs ought to 
have sued all the parties mentioned in the Act IV. case, and 
they have undervalued the tank, &c., and though any expressions 
may have been used conveying a kyasee’’ opinion in the pro- 
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ceedings of the deputy magistrate or the sessions judge, still they 
cannot affect him (defendant) In mouzah Allumpoor much of the 
land has become covered with sand, and in 1251 B. S. defend- 
ant prepared two brick kilns for a factory ; but, on consulting with 
plaintiffs and at their instigation, they ceased building but took care 
of the bricks. He (Gunganarain Roy) is not plaintiffs’ servant, but 
he and his brothers are ^areholders in several factories and have 
accounts with plaintiff's, and defendant having been anxious to settle 
them ; plaintiffs have been greatly'- annoyed, particularly as he 
(Gunganarain) has been building new factories, and they have been 
bringing cases against him every where. Plaintiffs hold no talook 
“ beenamee” in his (defendant’s) name, &c. 

Mahanund Naik, defendant, replied by petition on the 1st of 
March 1850, denying that plaintiffs had received any pottah in Sep- 
tember 1843, he was never paid rupees 40 as rent in advance, but 
was then a minor; he then supports Gunganarain defendant, and 
upholds the pottah said to have been granted to him on the 9th of 
Kartikh 1255 B. S. 

PiaintifTs rejoinder was filed on the 28tli August 1849, to the effect 
that there was no necessity to enter into particulars in the Act IV. 
case, as it was only simply regarding possession, still they stated 
therein that they had received a pottah through Gunganerain Roy, 
defendant, and as he (defendant) has made away with the said pottali, 
plaintiffs are unable to give the precise date. Plaintiff's are respect- 
able gentlemen and are not in the habit of fabricating accounts and 
books : these are all kept up regularly, and their statements can be 
verified therefrom. Defendant says he burnt the bricks in 1251 B. S., 
so that their alleged pottah of the 9th of Kartikh 1255 must be a 
forgery : defendant has kept out of the way the 40 rupees dakhillas, 
in like manner as he has the pottali of September 1843. Defendant 
never commenced a factory and stopped the works at their instiga- 
tion ; they took the land and tank at Allumpoor to avoid the trouble 
and difficulty of carrying their indigo over the river Damoodur to 
their Selumpoor factory, and they had intended to build a factory 
thereupon. 

Gunganerain Roy, defendant, in his reply to the rejoinder, states 
that ho can prove by plaintiffs’ chits, &c. in his possession, what lie 
has advanced : he denies having made away with the didrhillas : 
this was never alluded to in the Act IV. case, &c. 

Rammohun Roy, defendant, filed a vakalutnamah, but never 
replied. 

On the 30th August 1849, a roobukaree was written, and an 
ishtehar issued under Section 12, Regulation XXVI. 1814. 

On the 10th September 1849 the case was heard and defendant’s 
vakeels were asked about the plea of imder-valuation, and why 
they had not stateil what the proper value was? they could give no 
reply. This plea was overruled. . Various siiecified documents were 



ZULAR WEST BDRDWAR. 


175 


called for from both parties on a variety of subjects, and ten days 
in excess of the Dusserah vacation were allowed for their produc- 
tion, and eventually the case was decreed in plaintifts' favor. 

Gnnganarain Roy, defendant, appeals, and respondents, api)earing 
without summons, request that the case may be specially taken out 
of its turn as it is the indigo season, &c. 

I proceeded so far with this cose on the 11th instant, but I find it 
is unnecessary to go into its details, as the principal sndder ameen’s 
decision, owing to the loose and irregular mode in which his proceed- 
ings have been prepared, must be reversed. His first proceeding is 
under Section 12, Regulalion XXVL 1814, and yet the issue 
between the parties were not drawn up previously under Section 10, 
Regulation XXVI. 1814, nor was there any proceeding held, ae 
prescribed by law, recording the point or points to be established 
respectively by the plaintifis and defendants : on the contrary speci- 
fic documents were named and required to bo produced in direct 
opposition to the Circular Orders, dated 13th September 1843, and 
13th October 1848, No. 55. I consequently have no alternative but 
to decree the appeal, and to remand it for trial de novo and accord- 
ing to law. Ordered, therefore, that the appeal be decreed, and, 
as there is a sadder aineen recently appointed, that the case be 
remanded to him for trial de novo. Value of stampt paper to be 
refunded in the usual way. 

The 20th June 1850. 

Suit No. 87 of 1850. 

Appeal from the decision of Baboo MohunloU Pandeh, Koonsiff of 
Butjorak, dated t^e 2(ith June 1848 . 

Ram Naik, Plaintiff, 
versus 

Manik Rukhif^ Defendant. 

Suit to obtain a possession on 2 cottahs and 2 cowrees of land, 
value of earth removed, and probable expenses for filling up the 
hollow : altogether laid at rupees 21-8. 

Plaintiff states that he held two parcels of land in mouzah Bur- 
jorah, he resides on one and the other was used for the Thakoor 
Ealee. The poojah was discontinued for some time and the parcel 
remained waste. Manik defendant’s house adjoins this latter^par- 
cel of land ; he is the jujman, and when he (plaintiff) was at mouaah 
Beersingah, in chowkee Radhanagore, defendant, in the month of 
Assin 1251 B. S., destroyed the Kalee Mundul, made use of the 
earth, and built up two walls, one on the west and the other on the 
east side. Plaintiff having heard of this came home and rem(Hi- 
strated with defendant, whereupon the villagers coUected and 
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defendant exchanged tliis parcel of 2^ cottahs for 1 bee^h of rice land 
called Oopurbund in mouzah Btirjorah. Plaintiff cultivated by lyots 
during the years 1252 to 1255 B. S. inclusive, and received his share 
of the crops. Early in Bysakh 1256 B. S., Harradhun Roy and 
Bhoyrub Roy, plaintiffs ryots, went to cultivate and plough the land, 
but defendant prevented them, saying that he did not want th« 
2^ cottahs of nastoo land, that plaintiff might have it back as he 
(defendant) had got the 1 beegah again. Defendant had gulled 
down his two sheds and dug a large hollow, and though he (plaintiff) 
wished to build up a couple of walls, defendant, on the 25th 
Aughun 1256 B. S., would not let liim do so, but dispossessed him. 
Plaintiff says he has given up the 1 beegah, and now sues to get 
back his 2^ cottahs of bastoo land, &c. 

Defendant denies that any exchange as alleged was ever made, 
had sucli 'been the case plaintiff would have produced some written 
instniment in suppoi't of it. Defendant is and has been always in 
possession of the 1 beegah of rice land, and the so-called 2^ cottahs 
of lakhiraj land is in reality 3 cottahs, yielding a jumma per 
annum of 4 annas, agreeably to a pottah, dated the 9th Phalgoon 
1242 B. S. which he (defendant) holds from plaintiff. He has built 
two cow sheds thereupon, has paid his rent to plaintiff, and been 
in possession for fourteen years, &c. 

Plaintiff, in his jowaub-ool-jowaub, denies ever having granted a 
pottah to defendant 

The raoonsiff considers that the following points require to be set- 
tled: first, whether defendant did or did not give to plaintiff 1 beegah 
of land in lieu of that which is at issue? Secondly,* whether plaintiff 
can be put in possession of the contested land, defendant not having 
made over to him the 1 beegah which was exchanged ? Thirdly, 
wdiethcr defendant’s pica that he<iiolds the bastoo land by a pottah 
obtained from plaintiff is true? 

The plaintiff produced seven witnesses in support of his claim, 
and they prove that defendant gave up to plaintiff) in exchange of 
his 2^ cottahs of bastoo land, 1 beegah appertaining to Oopurbund. 
In the early part of 1256 B. S., defendant prevented plaintiff’s ryots 
from cultivating it, and defendant still retained possession. He told 
plaintiff to take back his 2^ cottahs of bastoo land, whereupon 
plaintiff was about building a wall, and defendant resisted and taking 
advantage of plaintiff’s absence he encroached upon the said land 
and built a wall thereon. Plaintiff, on his return, effected an 
exchange, as set forth, in the presence of respectable people. 

Defendant filed a pottah on plain paper, dated 9th Phalgoon 1242, 
B. S., several dakhillas, and a list of seventeen witnesses, four of 
whom appeared and were examined, but in the opinion of the moon- 
siff, for reasons assigned, their evidence does not support defendant’s 
*plea : the moonsiff also proceeded to the spot and after instituting 
some enquiries he thinks that the pottah med by defendant is in 
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appearance very suspicions, and he cannot believe it was written 
fourteen ^ears ago : ho is of opinion tiiat defendant in collusion 
with Nudiarchand prepared the document for the occasion, and that 
defendant’s witnesses gave false depositions at defendant’s instiga- 
tion. 

The moonsiif, having condemned the pottah, says it is unnecessary 
to say any thing regaro^ing the dakliillas, wliich are forgeries, there 
being a (uscrepancy apparent in plaintiffs signature ; and deeming 
defendant’s pleas to be entirely 4false, he decrees the case in plaintiff’s 
favor, with costs, &c., and commits defendant and his witnesses 
(excepting Buddun Doy) to the joint magistrate of Bancoorab, the 
former to take his trial for forgery and the latter for perjury. 

Defendant appeals, urging that the plaintiff affirms that the 
exchange of cottahs for^ 1 boegah was only under a verbal agree- 
ment: and that he cultivated it for four years, after which he was 
ousted by defendant, whereas it has been clearly proved by his own 
as well as by plaintiff’s witnesses that he (defendant) appellant, has 
been in possession for 7 or 8 years, and not only from 1251 B. S., 
as stated by plaintiff. It is true that five of plaintiff’s witnesses sup- 
port him, but they are plaintiff’s dependants, and their evidence is 
only hearsay, unsupported by any documentary proofs. He objects 
to the testimony of Kartick Mookerjea having been accepted by the 
moonsiff, and defendant only named him as a witness, as he was pre- 
sent when the pottah was drawn up, and he (defendant) had pointed 
out that this case had been got up by the said Kartick. The contra- 
dictions in the deposition of his (defendant’s) witnesses have not been 
specifically pointed out by the moonsiff; and though he may have 
gone to the spot, examined witnesses, and instituted enquiries, they 
are nevertheless void and non-judicial as oaths were not administer- 
ed to any one. To convict parties# and to condemn documents on 
such evidence is quite unaccountable. Plaintiff’s case was barred by 
the statute of limitations, as his (defendant’s) possession dates from 
1242 B. S., and upwards of 12 years have elapsed, &c. 

The appeal was talcen out of its turn owing to the forgery and 
perjury cases connected with it being under enquiry, and' it was 
admitted on the 15th of May 1850. 

Respondent has not replied, though he has been served with the 
usual notice. 

Judgment. 

This is, in my opinion, a fraudulent proceeding on the part of 
plaintiff, and his suit cannot be sustained : it entirely rests on haar- 
say evidence, and on two alleged verbal agreements, one whereby 
plaintiff and defendant exchanged some land in 1251 B. S., and 
the other by which the said exchange was cancelled in 1256 B. S., 
both of these alleged agreements having been repudiated by defen- 
dant; I see no reason to doubt ^e genuineness of the pottah and 

10 
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(kkliillas filed by defendant, the former dated so far back as the 
9 th of Phalgoon 1242 B. S., and the latter of various dates. De> 
fendant’s possession is clearly established antecedent to 1251 B. S., 
during which year plaintiff states defendant exchanged with him the 
2^ cottaha for 1 beegah in another locality. No instrument was 
ever executed in proof of this exchange, though plaintiff states he 
cultivated the 1 be^ah and received his rents therefrom from the 
ryots named for four years, after which defendant ousted him in 
1256 B.S., telling him (plaintiff) te take back the old parcel of 
2^ cottahs; and resting his case on these verbal agreements, and 
because he was dipossessed from this 1 beegah, plaintiff sues for 
possession of the 2^^ cottahs, which cannot be. 1 do not believe one 
word of plaintiff’s statement or his witnesses : and as the evidence 
of Kartick Chunder Mookerjee and otlier witnesses was not taken 
on oath under Act No. V. 1840, the moonsiflf’s enquiries are invalid, 
and the opinion founded thereupon good for nothing ; further, the 
contradictions pointed out by the moonsiff in the evidence of some 
of the witnesses are not fatal to defendant, or at all corroborative of 
plaintiff’s case; and as plaintiffhos in no way proved his case by either 
documents or trustworthy evidence, I cannot upheld the decree of 
the lower court, and I hereby reverse it, dismissing plaintiff’s case. 
Costs to fall upon plaintift (respondent,) and as the original decree has 
been now reversed, the moonsif}‘’s proceedings in regard to the 
forgery and perjury must as a consequence be equally reversed. 

The 27th June 1850. 

Suit No. 286 of 1848. 

Appeal from the decision of liaboo Mohunloll Panday, Moonsiff of 
Butjorah, dated ilh July 1848 . 

Saduck Mundul, Plaintiff, 
versus 

Kishen Doss and others. Defendants. 

Gnnganarain and others. Objectors. 

Suit to obtain possession of beegahs 2-8 of jumyc land, laid at 
rupees 15. 

Plaintiff states that there is a parcel of land in mouzah Bhyrub- 
poor, pergunnah Shahurjoorah, called “ Janeerbund,” it comprised 
2^ beegahs, and was partly cultivated with rice and partly fallow ; 
in the same village there was another parcel of beegahs 1-5, belong- 
ing to an absconded I'yot by name Kooraram Bowree, altogether 
be^ahs 3-15, bearing a mocurruree jumma of 1 rupee, and for 
this land plaintiff states he obtained a pottah on the 12th Jyte 
1253 B. S. In the smaller parcel plaintiff planted sugarcane and 
was in possession, and at some expense he brought the 2^ bee- 
gahl into cultivation, growing rice and making a thoroughfare on 
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tlie west side, but defendants otlief than the Rajah Slmnkernerain, 
dis[iosscssed him. He consequently sues for possession with tusur- 
rudaut. 

Kislicndoss and three otlier defendants deny that the "Janeeiv 
bund” belongs to the rajah’s zomindaree, and urge that it pertains to 
lot Bukshee, mehal Dehypara, hooda Bamnndoe, and that the lands 
of mouzah Goolturra are irrigated from its water ; Qunganarain is 
the talookdar ; all the land situated to the east side of the bund be- 
longs to Goolturra; on the west side there is a thoroughfare for 
bullocks, &C., and beyond it lies the zemindareo of the rajah ; rice was 
never cultivated there. 

In liis jowaub-ool-jowaub, plaintiff states that the talookdar of the 
Bukshcc mehal would have laid claim to the “ Janeerbund” if it had 
been his : he asserts that the “ bund” has partially tilled up and has 
been brought into cultivation. 

Rajah Shunkemerain supports plaintiff. 

Gunganaroin Roy, objector, claims tlie lands as belonging to his 
lot, but urges that it does not belong either to plaintiff or the 
defendants. 

The moonsiff appears to have gone to the spot, to have prepared 
a map of the disputed land, and to have held local enquiries there: 
he considers that there was a pool of water about 5 or 6 cottahs in 
extent in the centre of the “ bund,” and that defendants had establish- 
ed the fact of their having always used the water for the purpose of 
irrigating their Goolturra lands, and that the other portion of the 
land was " oftadeh,” still plaintiff had proved by witnesses that de- 
fendants had destroyed his rice and had ousted him, and he does not 
think that the disputed land can bo called a “bund:” he therefore 
decreed possession of the land to plaintiff, and retained defendants in 
the right to the water, disallowing" tusurruffaut.” 

Plaintiff appeals, objecting to the right to the water having been 
given to defendants, and to his demand for wassilat havmg been 
rejected : defendants have failed to prove that the disputed land is 
a “ bund,” and as it is not so, how can they have tlie water, &c. 

Giinganerain tiles a petition, and this appeal was admitted on the 
20th of May 1850, and though respondents have received notice 
thereof, none have appeared. 

Judgment. 

I consider this is a trick got up by the rajah zemindar of pergun- 
nah Shahurjoorah to get possession of a bund or reservoir called 
“ Janeerbund,” which from one cause or another has ^adually filled 
up, thereby leaving a portion of the land on its sides fit for cultivation. 
Plaintiff calls the disputed land Jamerbund, which clearly shows 
that it is a bund^ and this is proved by the moonsiff*s enquiries, which 
go to establish the right of defendants to the water which collects in 
the bund, and which they use and have used for times past, for irri- 
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gating their fields. I do not consider ^^laintiflf has proved his pottah^ 
or his occupancy of the land from which he claims compensation ; 
his pottah is dated the 12th Jyte 1253 B. S., and on the 17tli of 
Sawun following, or in less than two months, he was dispossessed ; 
but no proof has been tendered by any party showing that the bund 
previously, or in 1253 B. S., belonged to the rajah, or that he had 
an^ right to it, or power to grant the nominal pottah to plaintiff, 
which has given rise to this action. This appeal and the other. 
No. 315, connected with this case, have been heard together; and as 
plaintifl’s case has been dismissed, and the decision of the lower 
court reversed by suit No. 315, this appeal is, as a matter of course, 
dismissed. Costs to fall upon appellants. 


The 27Tn June 1850. 

Appeal No- 315 of 1848. 

Apjpeal from the decision of Baboo Mohunloll Pandeh, Moonsiff of 
Burjorahy dated 8th July 1848. 

Saduck Mundle, Plaintiff, 
versus 

Kishen Doss and others. Defendants. 

Gunganarain Roy, Objector. 

This and the preceding suit are the same, the appellants in this 
instance being the defendants in suit No. 286 : they allude to having 
had the use of the water in the Janeerbund, that plaintiff admits it to 
be a bund, calling it by that name, &c. &c. 

My judgment in appeal No. 286, just now decided, is sufficient 
for this case. Ordered, therefore, that plaintiff’s case be dismissed, and 
the decision of the lower court rc^rersed. Costs of suit throughout 
to fall on plaintiff (respondent.) 
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Pkesent : A. SCONCE, Esq., Officiating Judge. 

The 4th June 1850. 

No. 65 of 1850. 

Appeal from the decree of Mr, Finney^ Sudder Mooneiff) dated 2nd 

January 1859. 

Punchanund Dutt^ (Defendant,) Appellant, 
versus 

Janoo Beoparee, (Plaintiff,) Respondent. 

The plaintiff sued to recover a small portion of land (g. I-0-1-4,) 
which, as he alleged, the defendant, Punchanund Dutt, had forcibly 
taken from his premises within the town of Chittagong and added 
to his own. 

The moonsiff found that, both by witnesses and by the investiga- 
tion of an ameen, not only the defendant had dispossessed plaintiff of 
1 krant, 2 dunts, and 12 renoos, which he had long held (tho wit- 
nesses say at least 16 or 18 years,) but that the same land had already, 
by a decision under Act IV. 1840, been declared to be in the pos- 
session of the plaintiff, and that subsequent to this order, that is, five 
years afterwards, defendant had ousted him. In support of his 
own right to hold the land, defendlnt (appellant) offered no evidence, 
and 1 find no reason to interfere with the facts determined by the 
lower court : even the justification that the appellant offers for his 
failure to adduce any proof of his counter claim, namely, that the 
moonsiff passed no order to that effect, is against the record. 

The decree of the lower court is therefore affirmed. 

The 6th June 1850. 

No. 163 of 1849. 

Appeal from the decree of Moulvee Feratoollah^ Moonsiff of Bhqjpore^ 
dated I6th February 1849- 

Akbur Allee and Asgur Allee, (Defendants,) Appellants, 

vermis 

Mohsun Allee and others, (Plaintiffs,) Respondents. 

I POSTPONED this case that the respondents’ vakeel might give 
more explanation of tho circumstances and object of the plaintiffs’ insti- 
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tuting the suit; but iie is still unable to assign any intolligiblo 
causes for the step taken by the plaintiffs. They sued to quash 
a roobukareo recorded in a summary suit by a deputy collector and 
nothing more. They claim nothing. In that summary suit two of 
the plaintiffs sought to recover the value of 21 head of cattle, which, 
they alleged, had been irregularly distrained : their claim was dis- 
missed : they seek now to quash that verbal order of dismissal. But 
it happens that the plaintiffs instituted several regular suits to 
recover the value of the cattle in questien ; these suits, moreover, have 
been decreed in their favor ; but not content witli these steps, they 
superfluously instituted a separate action to reverse the verbal order 
of the revenue court I need hardly say that in the regular suits 
for the recovery of the value of the distrhined cattle, tlie matter 
really at issue in the summary suit was, in fact, disposed of. The 
moonsiff, in decreeing this action, throw the plaintiffs’ costs upon tho 
defendants : but as the suit was obviously unjustifiable, tlic (plain- 
tiffs) respondents must bear their own and the appellants’ costs in both 
courts. I so decree, dismissing the original suit 


The 6xn June 1850. 

No. 249 of 1849. 

Appeal from the deciaion of the Moonsiff of JBhojpore, Moulvee Ferat' 
^ oollah, dated 6th April 1849. 

Akbur Alice, (Defendant,) Appellant, 
versus 

Ilyder Alice and others, (Plaintiffs,) Respondents. 

I HAVE to consider in this appeal whether or no the plaintiffs 
(respondents) made good their claiaa to recover possession of a noabad 
talook, which, to the extent of d. 1-7, had been sold, in execution of 
a decree, to the appellant, Akbur Allee, as the rights and interests 
of one Gour Mohun. 

The moonsiff found the talook to be proved to have belbnged to 
the plaintifls, and 1 uphold his order. Neitlier the decree-holder’s 
representation nor tlie purchaser of the talook, this appellant, have 
proved the land to be the property of Gour Mol^. Not the 
shadow of evidence to that effect is offered. On the ^er hand, the 
respondents, by witnesses and by the production of the revenue 
settlement made by them, on tlie 25th July 1839, with Government, 
have, fully substantiated their allegation that land possessed by 
themselves was sold as the property of Gour Mohun. This set- 
tlement itself must be taken to show that at its date the respon- 
dents were the noabad talookdars in possession of the land : and I 
haye nothing but the mere execution sme, which occnxred in Septem- 
ber 1844, to show that any pretension of possession either before or 
after the settlement was set up on the part of Gour Mohun. In the 
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proceedings connected with the execution of tlie decree, we have 
nothing to show upon what grounds the pi'esumed property of Gour 
Mohun was leased. 

The appellants would have it inferred that a plaint instituted by 
the respondents in October 1840, wherein they sought to compel 
Gour Mohun to reduce the jnmraa of a talook held by them under 
his lakhiraj land, shows that they had admitted Gour Mohun to be 
the superior proprietor of the land in their occupancy. The land so 
sued for, amounted to d. 1-6-14, and though it was obvious from 
the proceedings taken in execution that d. 1-6 lakhiraj land had 
been attached independent of this disputed land, I called uppii 
the appellant as well as the respondents if they thought fit to 
show tliat the lakhiraj land of the suit of 1840 was identical with 
the noabad land of the present action. To, justify his assertion in 
this matter appellant has brought forward no evidence : and besides, 
it is clear that it is against all probability that the respondents 
should sue the zemindar in 1840, for a reduction of the rent of land 
which the year preceding they had themselves engaged separately 
for with Government as noabad talookdars. 

The moonsifils decree is therefore affirmed ; the costs of appeal 
must be paid by appellant. 

The 8Tn June - 1850. 

No. 67 of 1850. 

Appeal from the decision of Mr. Finney, Sudder Moonsiff, dated \Alh 
. January 1850 . 

Sanchce Soudagur and Mcyan Jan, (Defendants,) Appellants, 

versts 

Bhola Ghazee and others, (Plaintiffs,) Respondents. 

Biiola Ghazee, the plaintiff in this action, sued to recover 1 gun- 
dah 2 cowries of laud, which he averred Sanchee and otliers had 
dispossessed him of, and it was the answer of Sanchee and Meyan 
Jan that plaintiff' allowed them so much land to make a road, by 
which both their dwellings might be approached ; one party giving 
the land, the o^er being at the expense of raising the road. 

The moonsiff decided fairly enough that the appellants had failed 
wholly to prove the defence set up by them. It may or may not 
be a convenience to them and even to the plaintiff' to have the land 
appropriated to a pathway; but as the proceedings stand 1 must 
conclude that they have forcibly assumed the disposal of land, which 
tliey admitted was in the possession of Bhola Ghazee. In appeal, 
indeed, they insist that they now hold a superior interest in the land 
settled with Bhola Ghazee, having become noabad talookdars of that 
portion which is noabad, and having got a talookce pottah for that 
portion which is turuf ; but this higher tenure gives them no title 
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to dispoascss the plaintiff os itmamdar. Finding then, in agreement 
with the moonsift^ that the appellants failed to prove the plea set 
forth in their answer, I must uphold the order of the lower court. 


The 12T^ June 1830. 

No. 4 of 1850. 

Appeal from the decree of Pundit Sreenoth, Principal Sudder Ameen, 
dated \Ath January 1830. 

Ahsunoollah Ohowdree, (Plaintifli) Appellant, 
versus 

Shuroofoonissa, (Defendant,) Respondent. 

This suit was instituted to recover 1200 arees of mustard seed, 
which the plaintiff' averred that the defendant (respondent) Shuroof- 
oonissa, by a bond, dated 10th Phalgoon 1208, in consideration of an 
advance of rupees 400 in cash, had agreed to deliver to him in the 
month of Sawun following. 

Defendant (respondent) denied that the advance was ever made 
to her, and she denied the bond itself: adding that the plaintilPs 
daughter had married her son, Asgur Alee, and that, on the death 
of 4he latter, plaintiff quarrelled with her on the subject of his 
daughter’s dower ; but that his claim on that head had been adjusted, 
and the deed of dower released. i, 

I have had little difficulty in agreeing with the principal sudder 
ameen that the primary cause of the plaintiff’s action, namely, the 
payment by him of rupees 400 cash to the defendant, was not prov- 
ed. On the contrary, it is proved to my entire satisfaction that this 
sum in cash was not paid by the plaintiff, now appellant. But the 
difficulty which presented itself tamy mind, and which I have taken 
time to consider, was this, whether on a review of the transaction 
that did occur between the parties, the defendant (respondent) 
Shurufoonissa, having voluntarily entered into the obligation pre- 
ferred, should be legally bound to fulfil the terms of the bond ; and 
more especially whether she should not be bound hy the bond, if it 
were proved that she had executed it in return for some valuable 
consideration. 

All the witnesses examined, for the plaintiff or for the defendant, 
or for both jointly, show that, at the time the bond now sued upon 
was executed, the dower of the plaintiff’s daughter, gool mehr, was 
adjusted. Rupees 1200 was the sum admitted to oe due bv the 
respondent Shurufoonissa, on account of her deceased son, Asgur 
Alee : and it is proved that, in discharging this debt, the deed of 
dower was restored to her and a receipt in full granted. 

, As regards the facts at issue, the only doubt that is raised from 
tlie evidence of the witnesses is, whether, to make up the dower to 
the sum of rupees 1200, Shurufoonissa received from the appellant 
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the amonnt entered in the litigated bond, or having touchy some 
money handed to her by tlie appellant as a s^bol of receipt, she 
by the bond virtually became Ahsunoollah’s debtor for that amount. 
Two of plaintiff’s witnesses, llamdoss and Kumer Alee, and perhaps 
a third, Seyed Hossen, speak to a cash payment of rupees 400, by 
Ahsunoollah : but Asgur Alee, a fourth witness, as well as Abdool 
Alee, Kalachand, and Amjud Alee, who were examined for both 
plaintiff and defendant, unequivocally show that Shurufoonissa 
accepted the nominal tender of %ome silver as the equivalent of a cash 
payment, and that the lady put her name to the bond voluntarily 
making herself a debtor on the terms specified. To the same effeet 
speak the defendant’s witnesses, Kamdoss and Afazutoollah: the* last 
indeed is the defendant, respondent’s brother ; and though he might 
be supposed to have an interest in not giving impartial evidence, 
which should bear against bis sister, he no less than the others 
admits that the transaction occurred in the manner now stated. 

Let it be observed that the defendant has not pleaded that the 
bond was got from her through fraud or undue influence; her 
answer to the claim is that the bond was not granted by her. Now 
it is abundantly evident from the statement of the defendant’s own 
witnesses that the bond is genuine, and tliat it was deliberately 
signed and issued by her. 

There appears to be a loaning in our courts, in trying the vali- 
dity of instruments of this nature, to require proof not only of tjje 
execution of the bond, but of the consideration for which it was 
granted. This is more than the law dictates. Section 15, Regula- 
tion III. 1793, directs simply that a bond must be proved to have 
been executed in the presence of two credible witnesses ; or if that 
execution be not proved, that proof should be given of the receipt 
by the grantor of some valuable qpnsideration. By the law then 
proof of the delivery, or the appropriation, of a valuable consi- 
deration is required as a substitute for proof of the execution 
of the instrument by which the other party is bouncL And perhaps 
it merits critical discussion whether in a case in ’which tlicre has 
been no underhand dealing, in which there is no allegation of fraud, 
surprise, or undue influence, the transfer of a valuable consideration 
is not to be presumed from the deliberate execution of the bond 
itself. 

As regards the suit before me, however, I cannot doubt that the 
defendant (respondent) had received what she conceived to be full 
consideration for the bond executed by her. The deed of do^er 
granted by her deceased son was returned to her, and at the same 
time a discharge in full of all claims rmder that marriage settlement. 
So far it might become a question in what manner a bond to 
Ahsunoollah Ghowdhree, the appellant, perfected, or was the means 
of perfecting, the payment of the dower due to his daughter. This 
point, though not unconnected with, is extraneous to the obligation 

U 
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incurred by Sliurufoonissa in executing the bond ; and it appears to 
me that a decree, which should declare that the validity of the 
bond is not binding upon Shurufoonissa, would seem to justify her 
in the fraud which she seeks to perpetrate, by withholding her 
liability in a quasi contract, from the performance of which she 
would thus gain every thing and give nothing. 

My conclusion is then that the suit must be decreed in favor of 
the plaintiff (appellant,) only he has given no evidence by which I 
can estimate the value of the 1200 j^ees spoken of in the bond : 
in this deed the value was assumed to be at 3 arees per rupee ; in 
tbje plaint he assumes the price to bo aree. Upon the whole I 
think the justice of the claim will bo met by decreeing the princi- 
pal sum, rupees 400, with interest from the date of suit. Costs 
in both courts in proportion to the principal now decreed will be 
charged against the respondent. 


The 13th June 1850. 

No. 198 of 1850. 

Jj)peal from the decision of Moulvee Anwar Alee, Moonsiff of Sundeep, 
dated 26th March 1850. 

Lushker Alee and Ahmudoollah Chowdree, (Defendants,) 
Appellants, 

versus 

Mahomed Bukhtawur, (Plaintiff,) Respondent. 

t 

This suit was instituted by the plaintiff, as howladar of the 
defendants, who are talookdars of chur Siddhee, to recover from 
them excess rent levied from hiyd for 1254, in execution of a sum- 
mary decree : and the claim was based on the decree passed by 
principal sudder ameen, Pundit Srecnath, who held the plaintifti 
Mahomed Bukhtawur, to be entitled to have his rent reduced to the 
amount of rupees' 228-12-9-2 per annum. 

The moonsiff, Moulvee Anwar Alee, following the principal sud- 
der ameen’s decree, ordered the refund claimed, ft happens, however, 
that on the 30th ultimo I reversed the principal sudder ameen’s 
decree, and have held that Mahomed Bukhtawur’s claim to a reduc- 
tion of rent was not tenable. Under these circumstances this claim 
falls to the ground: the moonsiff ’s order is accordingly reversed, 
an4 all costs will be charged to the respondent. 
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The 20th June 1850. 

No. 19 of 1849. 

Appeal from the deeuion of Pundit Sreenath Bidyahagith, Principal Sud^ 
der Ameen, dated 6tA November 1849. 

Ram Mohan Byd, (Plaintiff,) Appellant, 
versus 

Terahee Ram and others, (Defendants,) Respondents. 

Following the precedent of the Sadder Court, as conveyed in 
their decree of the 5th March last, upon the appeal of Kooer Rood- 
ranund Singh, I must remand this case for a more complete investi- 
gation. The provision of Section 10, Regulation XXVI. 1814 
has been ostensibly complied with by Pundit Opindcr Chunder 
Nyarutun, (at that time principal sadder ameen of this district,) in a 
proceeding, dated 14th July 1848; but this proceeding makes no 
attempt whatever to set forth the pleas at issue between the parties, 
and on the face of it shows that Pandit Opinder Chunder had not 
himself considered the issues he had to try. The costs of this 
appeal must follow the eventual judgment 


The 21st June 1850. . 

No. 3 of 1850. 

Appeal from the decree of Pundit Sreenath Bidyabagish, Principal Sad- 
der Ameen, dated \Zth December 1849. 

Ramguttee Sen, (P^pintiff,) Appellant, 
versus 

Debeedass Sen and Bessumber Sen, (Defendants,) Respondents. 

This is a claim founded on a khata, or book debt, which, it is 
alleged, the defendant, Debeedass Sen, acknowledged tho correctness 
of on the 15th Maugh 1248, and which he desired Ills son, Bessumber 
Sen, to put his name to. The sum so alleged to have been accepted 
was rupees 755-3-3, and to that is added subsequent interest 

1 entirely agree with the principal sadder ameen that the plain- 
tiff’s claim is falsely got up. The acknowledgment of Debeedass 
Sen and the signature of his son are proved by three witnesses;, but 
the evidence of these men is upon the face of it incredible, ^ne 
man, Ramchurn, says he was formerly in the plaintiff’s service ; that 
he went to demand some arrears of wages due to him, and then 
plaintiff took him to Debeedass’ house. A second, Taranee Chum, 
who lived one puhur, say twelve miles off, said he came into town 
to buy tobacco and goor ; that the modee would not give him these 



64 


ZI1,1.AH CBITTAflOMO. 


articles ■without money ; that he went to the plaintiff to borrow 
rupees 2 , and then hearing he had gone to Debeedass’ house, he fol- 
lowed him there. And such is the statement of the third witness ; 
one Mohes Ohunder Dutt, he says, sent him to call plaintiff, and 
hearing he had gone to the defendant’s house, he went to him there. 

Further, it is to be obserred that, on tlie very date on which the 
alleged balance was struck, there is entered a disbursement made 
by the plaintiff to the amount of rupees 600, but of this payment 
we have no proof, nor, in fact, any explanation of the payment. And 
furtlier it tells against the claim that Debeedass did not sign the 
khata himself. The witnesses say that, after testing the account, he 
went to prayers and told his son to sign for him. 

The defendant (respondent) Debeedass does not deny that he has 
had dealings with the plaintiff (appellant.) He also admits that, on 
two occasions subsequent to the 15th Maugh 1248, he remitted 
rupees 275 to the appellant, on account of some transaction of theirs 
in gold and silver ornament ; this sum the appellant places to the 
payment of interest due on his alleged debt ; but there is no reason 
to believe that Debeedass Sen has bound himself to the appropria- 
tion of the money in that form. The principal party through whom 
the remittance was made, Ramsuntosh cannot specify the particu- 
lar of the accounts in connection with which the money was paid by 
him : and after him it seems the money passed through the hands of 
one Grees Chunder ; and he again professes to have paid the money 
to*the defendant’s mookhtar, liamsoouder. So that altogether the 
manner in wliich this money reached the plamtiff is very inexpli- 
citly stated. 

But be that as it may, I consider that the genuineness of the 
original debt is unproved, and I must uphold the principal sudder 
amcen’s decree. All costs will b,e charged to appellant. 

The 28th June 1850. 

No. 141 of 1849. 

Appeal from the decree of Mr. Finney, Moontiff of the Town of Chitta- 
gong, dated 6th February 1849. 

Mahomed Eamil, (Defendant,) Appellant, 
versue 

Ram Ruttun and others, (Plaintiffs,) Respondent. 

I'liAVE to consider here whether, with this defendant (appellant,) 
or with the plamtiff8(respondents)rests the superior right of occupancy 
of a small patch of about 6 gundahs of land, which is represented in 
the measurement papers of the district by dagh 8263. The plaintiffs 
call it noabad lan^ and as such they say it belongs to tdook 
Bindabun Bholanatb, while Mahomed Kamil states it belongs 
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to an under talook of the khass turruff Ferhad Hjder. Now the 
point, which the moonsiff has held to be proved, appears to me not 
proved. It is true in the measurement chittahs the occupancy of 
the plaintiff is recorded, but that does not of itself prove possession ; 
and that the disputed land was settled with the plaintiff by Govern'- 
ment, is not proved, — ^it is not even asserted. Moreover, as to the 
mere fact of possession, the evidence of witnesses tells more in favor 
of the respondent It was because he held possession of the land, 
as the plaintifis say, for 1 207, « and built a vessel on it, that rent is 
claimed : but we have no evidence that plaintiffs ever received 
rent on account of the land, or that at any time it was even formally 
recognized as their property. Two witnesses say that for the years 
1204 and 1205 certain parties gave the plaintiSs kobooleuts 
for the land ; but neither are the kobooleuts filed, nor is the 
amount of rent stated, nor, in fact, are any particulars given from 
which alone credibility can spring. The moonsiff took trouble 
with the case ; he deputed anameen to hold a local enquiry, in addi- 
tion to the evidence received in his own court : but it would seem 
as if he was guided by the ameen’s report and not by the evidence 
of the witnesses submitted b^ him. The witnesses examined fur 
the plaintiff say nothing of what they themselves knew, but of 
what the plaintiffs told them of their alleged claim. I must 
therefore reverse the moonsilfs decree, and dismiss the suit. 

The 29Tn June 1850. 

No. 76 of 1450. 

Appeal from the decree of Cazee Guda Iloasein, dated \Ath January 1850. 

Dewan Beebee, (Plaintiff,) Appellant, 
vefhts 

Prankishen Chuckerbuttce and others, (Defendants,) Kespondents. 

I HAVE endeavoured as much as possible to avoid remanding this 
case, but the moonsiff has transmitted the proceedings in so incom- 
plete a form, and he has taken so little trouble to enter into tho 
merits of tho points at issue between the parties, tliat no choice is 
left to me. Tlio moonsiff dismissed tho claim, thereby deciding in 
favor of the defendants ; but, in his decree, he has stated no more 
than the defendants stated in their answer; he simply says the land 
is theirs: and what casts a still greater defect upon his judgment is 
that he virtually devolved the decision of the suit upon two atneens, 
adopting tho conclusions to which they came without giving his 
reasons for doing so. 

Further, I have to observe that the plaintilTs suit related to two 
distinct patches of land represented by daghs 174 and 3805 ; and 
that imperfect as the moonsifi^s judgment is, it related to only the 
dagh 174. 
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And further^ the moonsiff has not permitted the plaintiff the 
opportunity sought by her to summon twowitnesses, one a moonsiff of 
this district, and the other a prisoner in jail : and besides, it is by no 
means apparent from the decree why plaintiff did not take the 
opportunity of procuring the attendance of other witnesses, on 
which point she specially petitioned the moonsiff. 

I must therefore return the case for further investigation. Bulky 
as the bundle of papers is, there is absolutely nothing to deter the 
moonsiff from going through it: and above all it is necessary that 
the moonsiff should, with reference to the facts pleaded by the 
parties, give his reasons for adopting the pleas of the one party, and 
rejecting those of the other. 

The value of the' stamp of the appeal will be refunded. 

The 29th June 1850. 

No. 77 of 1850. 

Appeal from the decree of Casee Guda Hossein^ Town, Moonsiff^ dated 
\Ath January 1850. 

Adur Beebee, (Plaintiff,) Appellant, 
verme 

Dewan Beebee and others, (Defendants,) Respendents. 

This case is intimately connected with the appeal No. 76, which 
I have this day remanded ; the plaintiff, Adur Beebee, having com- 
plained of being dispossessed of 1 gundah, 3 cowries, 2 krants of land, 
which formed part of the 5 gundahs 1 cowrie, sued for in the sepa- 
rate suit of Dewan Beebee : in fact Adur Beebee professes to be 
Dewan Beebee’s tenant: and the moonsiff has decided that the land 
does not belong to the turruff ASsud Alice of which Dewan Beebee 
is the proprietor. As the fact of Dewan Beebee’s right of pro- 
perty and possession is at issue in the suit now remanded, I must 
return this case also. 

The value of the appeal stamp will be refunded. 
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Present : S. BOWRING, Esq., Offioutino Judge. 

The 3rd June 1850. 

No. 21 of 1849. 

Regular Jppeal from the decision of Mr, J. Reily, Officiating Additional 
Principal Sudder Jmeen, dated 22nd November 1819. 

Sadeg Ali, Mahominud Shuffee, Shahamut Ali, and Jaffer Ali, 
(Defendants,) Appollants, 
versus 

Rammohun Sirdar, (Plsuntiff,) Respondent. 

Suit instituted on the 27th January 1849, for the delh-ery by 
defendants of 1126 arees of mustard seed, value Company’s 
rupees 750-10-8. 

The plaint set, forth that the defendants, Sadeg Ali, Mahomed 
Shufl'ce, and Jebun AH, (deceased,) and Mahomed Ami, (deceased,) 
contracted on the 15th Maugh 1198 M. to deliver to plaintiff the 
above mustard seed, for which they at the time received an advance 
of Sicca rupees 250 ; that at two payments they had repaid to plain- 
tiff ruiiees 62 in cash, but had not mlfilled the contract 
The defendants admitted the contract and the repayment of 
62 rupees, but stated the balance had also been paid, and produeed 
a receipt for the same stating that the original tnmussook had 
been burnt when plaintiffs house had been destroyed by fire. 

The plaintiff uejoined that when his house was burnt, his papers 
were saved. 

The officiating additional principal sudder ameen observed that 
the only point for decision was, whether the receipt produced by 
defendants was genuine ; he considered it was not, for tlie following 
reasons : 

First. — ^That the bond is in existence, and it is improbable that 
defendants would have paid without seeing it destroyed or cancelled. 

Second. — ^Plaintiffs house was burnt in 1209 M., and the receipt 
is dated a year earlier. 

Third. — There are five witnesses to the receipt, tliree of these 
were charged bv plaintiff as incendiaries, and a fourth is a relative 
of defendants, tne evidence of four therefore open to suspicion. 

Fourth. — ^The writing of the receipt is stifti unusually so, for so 
simple a document . 

Plaintiff is asserted to have written the receipt himself; 
his handwriting in presence of the court is very different 

Sixih. — On the receipt are the words bekulm khood, an 
unusual expression. 

Seventh. — ^The witnesses say the plaintiff took the stamp on 
which the receipt is written out of his box. The plaintiff is a 
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Hindoo, and the stamp was purchased thirty-four days previously 
by Jan Malioined, a Musselman. 

Eighth . — Mahomed Ali, a witness, who professes to have com- 
mercial transactions and to keep accounts, says he lent the defen- 
dants money to discharge their debt to plaintidj but has destroyed 
the tumussook they then gave him, and has no record in his 
books of the transaction with defendant Mahomed Ali is connected 
by marriage with defendants. 

The officiating additional prandial sudder decreed therefore for 
the plaintiff, but as this last person had already accepted money 
compensation in part payment, he considered the transaction as a 
debt, and awarded Sicca rupees 250, less the sum repaid by defen- 
dant, with interest 

The defendants appealed, asserted their case proved, and explain- 
ed the objections raised by Mr. Reily to the receipt, as follows : 

First . — The tumussook had been destroyed by fire previous to 
the date of the receipt and could not be cancelled: 

Second. — Plaintifi‘’s house had been burnt several times, and as 
much is admitted by plaintiS himself. 

71iird . — ^Tlie witnesses to the receipt are very respectable, and 
the release fully proved. 

Fourth . — ^The release is properly written, no remarks are neces- 
sary*. 

iFifth . — ^Tho plaintiff is known as a litigious man, he must have 
written before the court in a feigned hand. 

Sixth . — ^The words bekulm khood are not unusual. 

Seventh . — Hindoos buy stamps for Musselmans, and Musselmans 
for Hindoos. The fact noted by the principal sudder amecn is not 
e;ctraordinary. 

Eighth . — Mahomed Ali lent d^endants the money to discharge 
the debt He deposed distinctly to the fact. 

The plaintiff also petitioned that tlio mustard seed might be 
awarded to him. 

Judgment. 

The defendants have not, in my opinion, satisfactorily replied 
to the doubts expressed by the principal sadder amecn. The plain- 
tiff merely states that when his house was burnt, the bonds were 
saved, but this is not legal proof of the house having been destroyed 
by fire more tljan once, though such may have been the case. The 
other objections recorded by the principal sadder ameen are 
weighty, especially that relating to Mahomed Ali, a material 
witness, who states that he keeps books, employs mohurers, and 
yet has no record of the transaction with defendants, the niece of 
one of whom he married. I do not consider the plaintff entitled 
to recover more than the money advanced, with interest. The 
, suit was instituted just within 12 years of the date of contract, and 
for aught that appears on the record, the value of mustard seed 
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may now be manifold wbat it then was ; an award for fulfilment 
of the contract might be a grant of excessive damages, while plain- 
tiff has already, of his own accord, accepted money as a partial ful- 
filment of their cdfitract by defendants. The appeal is dismissed. 

The 10th June 1850. 

No. 5 of 1850. 

Regular Appeal firom the deeitionof Moulbee Athruff Alee Khan, Principal 
Sadder Ameen, dated 7th December 1849. 

Ramchunder Dey, (Plaintifi,) Appellant, 
vereue 

Ramsoonder, Ramkant, Muheshchonder, the Collector of Chittagong, 
and others, (Defendants,) Respondents. 

Suit instituted on the 26th September 1845, for possession of 
1 droon 8 kanees of land, with wasilat and interest, value for stamp 
rupees 779-7. 

The plaint sets forth that, on the 10th Assar 1195, Ramjye pur- 
chased at the collector’s sale turuf Munnohur Rae, (share of 
Doorga Kripa not included,) and sold an 8 annas share of the same 
to the plaintiff, both took possession; that {^person named Brogoram 
had previously in 1137 M. S. purchased sundry lands, in all 5 d. 
7 k. .3-1, in the estate, and that the same had been made into a 
separate turuf ; that besides this turuf, Brogoram, and his descen- 
dants, after his death, held certun lands as ryots, and paid rent for 
the same to the former zemindars ; when the estate was lately mea- 
sured by the collector, they obtained possession of the whole of the 
land, amounting to 7 d. 7 k. 11 g. as turuf, noabad, and lakhiraj, of 
which 3 droons are in plaintifP’s and his partner’s share, but this last 
person refusing to be made a party to the suit, plaintiff now sues for 
his own share 1 d. 8 k., as will be shown by the chittas of 1126 M. S. 

The defendants, Ramsoonder and Ramkant, deny the right of the 
plaintiff to sue. The estate was purchased by Ramjye, who, by not 
suing, admits he lias no claim for rent on defendants, and, having 
none, could convey no right to the plaintiff; that defendants have 
held possession for many more than 12 years, and have never paid 
rent for the land in question. The defendants give details of the 
various acquisitions of land by Brogoram. 

Muhesbchunder and .Hurreesoondree, defendants, heirs of a for- 
mer proprietor, state that the other defendants never paid rent for 
the land held by them. 

Hurreedass Rae, def^dant, heir of a former zemindar, states, in 
his reply that, prevbus to 1153 M. S. (1791,) Brogoram paid rent 
to his ancestors, and that in the above year the land was transfer* 
red to Ruggoonundun, another proprietor. 


12 
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The collector, in his defence, detdled the land measured as turuf, 
noabad, and lakhiraj, to the descendants of Brogoram, and sabse> 
quently filed a report, showing the extent with particulars of 
lakhiraj land in the mouzah. 

The principal sudder ameen dismissed the suit, observing that 
Brogoram and his descendants had held possession of the land for 
many years, and that he had no confidence in the statement of plain- 
tiff’s witnesses, that rent had ever been paid by the defendants ; 
that the collector’s report shows the lakhiraj and noabad land, 
which are not therefore a part of the turuf, and that Ramjye, the 
auction purchaser, had not sued. 

The plaintiff appeals, says that the chittas of 1126 clearly show 
the land to be bis, and repeats generally his former statements. 

Judgment. 

The issues raised in bar of hearing of this suit were : 

First — Whether the plaintiff possessed any proprietary right in 
the estate 

Second . — Whether in consequence of the defendants having been 
in possession of the property upwards of 12 years, the suit was not 
liable to be dismissed, on the ground of limitation under Section 14, 
Regulation IIL 1793? 

The first issue was fully answered by the plaintiff, who filed the 
dped of sale under which he held possession. 

The proof tendered by plaintiff that, within 12 years previous to 
the institution of the suit, the defendants had paid rent as r 3 ruts, to 
the former zemindars, was the evidence of 4 witnesses to the fact. 
Of these 4 witnesses, 2 were the plaintiff’s own ryuts, and 2 inha- 
bitants of the village. They deposed generally that the defendants 
had paid rent, but not to any, particular payment The plmntiff 
farther quoted the reply of Hurrec Dass Rae, as corroborative of 
the payment, but this pai’ty only asserts that such payments were 
made previous to 1153 M.,(1791 A. D.,) and the heir of the person 
who succeeded in that year to the turuf denies that such payments 
were made to Ids predecessor. The plaintiff admits that no rent had 
been paid for upwards of 1 1 years and 1 1 raontljs for tlie land, 
and that had he delayed to bring this suit one day only, it would 
have been barred under Section 14, Regulation III. 1793. His 
partner Ramjye, who has an equal interest with himself in enforc- 
ing any claims against the defendants, declines to become a party 
tathe suit, and it does not appear that, during the long period of 
nearly 12 years, the plaintiff ever took any steps whatever to enforce 
the payment of rent by defendants, or to provide himself with any 
substantial proof that they held any part of their land as ryuts. 
There is no proof that plaintiff objected to the measurement of the 
, 'land by the deputy ciffleotors in 1839, and he himself asserts that 
he did so to the deputy collector only, not evepi having petitioned 
the collector or the commissioner. 
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The defendants have brought witnesses to the fact of their having 
always held the land they now occupy as proprietors, but the testi- 
mony of these witnesses is open to the same objection as tliat of the 
witnesses for the plaintiff ; they are more or less dependants of the 
parties. 

I cannot, under all the circumstances, consider the testimony of 
4 partial witnesses sufficient proof that the defendants paid, at any 
time within 12 years previous to the institution of this suit, rent 
for any portion of the land tfjey now occupy. I therefore dismiss 
the appeal, without entering further into the merits of the case. 

■ The IOth June 1850. 

No. 9 of 1850. 

Regular Appeal from the decision of Moulete Ashruff Alee Khan, Principal 
Sudder Ameen, dated \Ath December 1849. 

Ram Hurry, (Defendant,) Appellant, 
versus 

Mitthun Jae and Rammonee, (Plaintiffs,) and Musst. Saugundee, 
the Collector of Chittagong, and others, (Defendants,) 
Respondents.. 

Suit instituted on the 18th March 1847, for rupees 697-2-7, 
balance of proceeds of sale of an estate, with interest thereon. 

The plaint set forth that the father of the plaintifts, Ramkant 
Podar, had purchased under two separate kubalas, dated the 
3rd Bysakh 1195, and 6th Phalgoon 1200 M. S., 2 d., 7 k., 10 gs., 
of land, turuf Neshun Muzkooree, of Kaleechurn ; that the entire 
estate was put up to sale by the collector, and sold on the 3rd May 
1842, for rupees 601 ; that after deduction of the Government 
demand, rupees 576, 8 annas, 2 pie, remained in deposit, of which 
plaintiff’s father claimed rupees 442, 2 pie; but that owing to the 
existence of other claims, the collector refused payment' Ramkant 
Podar died in 1205, and his heirs, the present plaintiffs, bring the 
action. 

The defendant. Ram Hurry, who first complained that he had 
been wrongly described as the son of Juggemath, whereas his 
fatlier’s name was Mooktaram Sein, admitted the circumstances of 
the sale, but stated that he had purchased 2 d., 1 k., 12 of the share 
of Kaleechurn in the turuf, and that rupees 215-9, of the money 
deposit, belonged to him. 

Trayer Ram claimed a half share in the purcliase of Kaleechurn, 
by Ramkant, stating he was the brother and half partner of the 
deceased. 

Rammanik Buddhya, for self andRamchum, claimed ope-third of 
the proceeds, his father having been owner of so much of the turuf. 
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Musst Saugundee stated that her deceased husband paid a 
jumina of rupees 6-8 for part of the estate^ and claimed her share of 
the proceeds. 

The collector admitted that the surplus proceeds of the sale, 
amounted to rupees 576-8-2, but that he had paid rupees 80-8, to 
Mahomed Tukkee, on a kyfeeut, but for the pa 3 rment no satis- 
factory reason was given. 

The principal sudder ameen disallowed all interest, as the pay- 
ment had been refused hj the collector in consequence of the dis- 
putes of the claimants. He disallowed the claim of Ram Hurry, 
allowed the payment to Mahomed Tukkee, and distributed tfie 
balance in the collector’s hands, rupees 496-2, among the other 
claimants. 

Ram Hurree defendant appealed, stating that he had purchased 
a portion of Kaleechurn’s share in the estate prior to the sale by 
that person to plaintiff’s father, and repeating his other allegations. 

Judgment. 

The principal sudder ameen does not appear to have sufficiently 
inquired into the several claims of the plaintiffs and defendants. 
The proof tendered by Rammanik of his rights to one-third share 
as representative of his father Juggernath is very weak ; and by the 
taidad filed with the case, the share of J uggernath consists of k. 3-16, 
paying a jumma of rupees 4-9-17 only. If one claimant, Musst. 
Saugundee, paying rupees 6-8, is to share according to the 
jumma paid by her, all ought to do so. No authentic record of the 
area, or of the jumma of the estate is to be found with the missil. 
The collector has given no reason for the payment of rupees 
80-8 to Mahomed Tukkee, and it appears that many claimants 
objected to that payment. I reverse the order of the principal sud- 
der ameen, and remand the Jase for further inquiry into the 
share of the net proceeds, 576-8-2, which each shareholder is 
entitled to receive. 


The 14th June 1850. 

No. 10 of 1850. 

Regular Appeal from a decUion of Moulvee Ashruff Alee Khau^ Principal 

Sudder Ameen. 

Mitthun Jae and Rammonee, (Plaintiffs,) Appellants, 

• versus 

Ram Hurry, the Collector of Chittagong, and others, (Defendants,) 

Respondents. 

The same case as the foregoing and the same order. 



ZILLAH CHITTAGONO. 


/.< 


The 14th JtfNE 1850. 

No, 11 of 1849. 

Reffular Appeal from the deeUion of Monlvee Aehruff Alee Khan, Princi- 
pal Sudder Ameen, dated the 28M Auffutt 1849. 

Mahomed Reza, (Plaintiff^) Appellant, 
vereus 

Deena Monee, Musst. Joonstfe, Dataram, Ramlochun, Futteh All, 
and others, (Defendants,) Respondents. 

Suit instituted on the 24th June 1848, for possession of d. 3 
k. 12 of land, with mesne profits, value for stamp rupees 634. . 

The plaint set forth that Mahomed Reza was the proprietor of an 
hereditary talook, consisting of 1-9-18-3, gunjaesh, not included 
in turruf Noichunna. That on the 11th Chyte 1188 M. S., 
Brijnath and Deena Monee had given to plaintiff and his uncle 
Renoo, an acknowledgment binding themselves to cause 2 tumus- 
sooks fijr rupees 500 to be cancelled, in return for which they were 
to receive 18 kanees of land, or should they fail in cancelling the 
bonds, that the sale of the land was to be considered cancelled. 
That plaintiff himself and his uncle, subsequently cancelled the 
tumussooks, having raised the money by sale of property, and that 
now the defendants in concert with plaintiff’s uncle, claim possession 
of laud under the following kuballas : * 

1 dated 17th Aughun 1188 for 12 kanees. 

1 „ 6th Maugh 1188 „ 6 

1 » * « « 1190 „ 7 18 3 

That defendants have now sued plaintiff and his rynts for rent 
under these kuballas. Plaintiff further quotes orders of the courts 
considered to be proof in his favor. 

The defendants claim the land, under the kuballas quoted by 
plaintifi^ as their own, and state that the case was disposed of on 
the 25th May 1842, on a suit brought by plaintiffs 

The plaintiff rejoined that the 3 kuballas had been pronounced 
false by the court. 

The principal sudder ameen dismissed the suit, quoting the 
several dates on which the questions now raised by plaintiff had 
previously been disposed of. 

The plaintiff appeals, explaining how the former suits were dispos- 
ed of, and alleging that all the evidence had not been taken, and 
that former decrees had not determined plaintiff’s right. * 

Judgment. 

Plaintiff sued formerly that the 3 kuballas of 27th Aughun and 
6th Maugh 1188 and 1190, for 1-9-18-3, might be declared false 
and forged ; but on the 25th May 1842, the ^rmcipal sudder ameen 
declared the kuballas valid, thus disposing of plaintiff’s right to the 
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land of which defendants have now possession, under these docu- 
ments. No evidence was tendered by plaintiff which was not taken, 
and the present seeiniS' a mere attempt to disturb the former deci- 
sions of the court. I quite agree with the principal sudder ameen 
in the propriety of dismissing the plaint under Section 16, Regula- 
tion III. 1793, and only regret that a fine for having instituted a 
frivolous and vexatious suit was not inflicted by the lower court. 

The 20th June 1850. 

No. 12 of 1850. 

Regular Appeal from the decision of Moulvee Ashruff Alee Khan, Princi- 
pal Sudder Ameen, dated 2\et December 1849. 

Burmoo Mohee, (Plaintiff,) Appellant, 
versus 

Fusl Ali Khan, Munnoo, Mogul Chand, Oomed Ali, Kajachand, 

Aman Ali, Lodhee, and the Collector of Chittagong, (Defendants,) 

Respondents. 

Suit instituted on the 12th November 1847, for cancelment of 
tlie settldhient of 2 d., 12 k., 2 gds., 2 c. of land with Fusl Ali 
Kl^an, and settlement of the same with plaintiff ; value for stamp 
rupees 456-1 1. 

The plaint set forth that plaintiff’s husband (deceased) had purchas- 
ed, in the name of his servant, Muddun Mohun, a talook called Sadut 
Oollah, in chur Bricthiillee, consisting of d. 12 6-5, at a sudder 
jumma of rupees 23-5-6. That the land was on tlie tank of the 
Sungkateenullah, and increased 3 ftearly by silt. That an ameen sent 
by the moonsiff found the incremental increase in possession of the 
defendants to be 2 d., 1 2., k. 3 gds. 2. That a suit was brought 
under tlie name of Muddun Mohun, and the principal sudder ameen 
ordered his name to be registered as proprietor. That on appeal to 
the judge, that officer directed the ryuts to pay rent to the nominal 
plaintiff Muddun Mohun, and the plaintiff to settle for the jumma 
with the collector. That plaintifTs husband died in 1198 M. S., 
and that Muddun Mohun had given an acknowledgment, or ikrar, 
that he had no right to the land and had relinquished tlie manage- 
ment of it, but that notwithstanding the judge’s order the deputy 
collector on the 4th August 1837, settled the land with Fusl Ali 
Khan, calling it a part of Busharut Nugger. That plaintiff in vain 
applied to the collector and commissioner, and now sues that the 
former order of the court may be enforced. 

The defendant, Fusl Ali B!!^han, claimed the land as belonging to 
Busharut Nugger, and denied the right of plaintiff, or that she, her 
husband, or Muddun Mohun ever had possession. 
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The other defendants replied to the same effect, and observed 
that plaintiff claimed under the court’s order of 23rd October 1835, 

The principal sudder ameen dismissed the suit, observing that 
from the 23rd October 1835 to 12th November 1847, was 12 years 
and 20 days, and that the suit was barred under Section 14, 
Regulation III. 1793. That plaintiff’s husband had formerly sued 
benamee, contrary to the Circular Order of 29th July 1849, and that 
Muddun Mohun, who was at one time made a defendant, could not 
be found. • 

The plaintiff appealed, stating that the 23rd October 1849 fell 
during the Dussei^ah vacation, and that if this be taken into account 
she brought the suit within 12 years, as it was filed on the day the 
court opened. That Muddun Mohun’s residence was wrongly 
designated, and that the 12 years should be reckoned from the date 
of the settlement, not from that of the judge’s decree. 

Judgment. 

The first point for consideration is whether the suit is barred 
under Section 14, Regulation III. 1793. 

The judge’s order is dated 23rd October 1835, and as the plain- 
tiff was on that day fully aware of her rights it is from tliat date, not 
from the date of settlement, that the 12 years must be taken. 
The court was open on tlie llth November 1847, and as the 
suit was filed on tlio following day (the 12 th) the peripd of 12 
years wavS, after allowing for the vacation, exceeded. No reason 
has been assigned for the delay, and I therefore dismiss the appeal. 


The 20th June 1850. 

No. 13 of 1850. 

Regular Appeal from the decision of Moulvee Aahruff Alee Khan, Principal 
Sudder Ameen, dated 2Ath December 1849. 

Eunjeetram and Rarnkant, (Defendants,) Appellants, 
versus 

Kamsoondcr, (Plaintiffj) Respondent 

Suit instituted on the 30th May 1848, for possession of d. 3-1-9 
of land, with mesne profits ; value upees 1282-11-6. 

The plaint set forth that plaintifi was the hereditary proprietor 
of d. 5-3-2-3 c., of burmoothur land called Beestoram Saduntha. 
That the late proprietor had granted as a talook to Hurree!* Ram 
Muhajun 3d. Ik. of the said land. That on the death of Hurree 
Ram, Runjeetram and three other sons succeeded to the talook. 
These three are now dead, having been succeeded by Mitthun Jae, 
also deceased, and Ramkant, who and Runjeetram are the present 
representatives of Hurree Ram. That hy the present measurement 
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the land was found to consist of d. 3-1-9, and was measured as the 
property of plaintiff, but as the etmam of the defendants. That 
Kunjeetram and Mitthun Jae both, in a petition to the collector, 
admitted payment of the rent of the land to plaintiff. The defendants 
subsequently endeavoured to obtain possession as owners; but that 
after repeated applications to the revenue authorities the possession 
and right of plaintiff were fully ttstablished, and the land setUed 
with him. That since 1200 M. S., the defendants have reftised 
payment of all rent, for which plaintiff now sues. 

The defendants denied any right in the^plaintiff, they affimed 
the land to have been obtained by purchase, but stated that the 
kuballa had been burnt That the chittas of measurement are 
wrong. That they had paid the jumma assessed on the land, but 
had never paid rent to the plaintiff, whom they have sued in the 
moonsiff’s court The principal sudder ameen decreed for the 
plaintiff, on the ground that the land was measured as his burmoo- 
tur, and was settled with him as proprietor- by the collector. 
That though the defendants plead the purchase and possession for 
more than 12 years, there is no proof either of the purchase or of 
the proprietaiy right for 12 years. That in 1834 and 1838 the 
then owners of the taJook, admitted in a petition to the collector 
that they paid rent to the plaintiff’s father. As however the plain- 
tiff admitted that the defendants were talookdars, he allowed wasi- 
lat aft the rate of 1 rupee per kanee only. 

The defendants appealed, repeating their assertions, and stating 
that as they had been upwards of 12 years in possession the plain- 
tiff’s suit was barred under Section 14, Regulation I,IL 1793. 

Judgment. 


The land, the subject of the present action, was the property of 
the plaintiff. It was measured to him by the collector, and when 
resumed a settlement made. The defendants in this action were then 
recognised as inferior talookdars. They themselves admitted in 
petitions to the collector that they paid rent to the plaintiffs father, 
and have not been able to adduce any proof of right beyond that of 
occupancy. They have certainly held possession for more than 12 
years, but Runjeetram’s durkhast, dated 16th Chyte 1242, (1838 
A. D.,) is filed with the case, proving that at that time he paid rent 
to the plaintiff. I can only dismiss the appeal 
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The 20th June 1850. 

No. 14 of 1850. 

Regular Appeal from the deeition of Moulvee Aehruff Alee Khan, Princi- 
pal Sadder Ameen, dated 26th December 1849. 

Runjeet and Ramkant, ^Plaintiffs,) Appellants, 
vereue 

Ramsoonder and the Collector of Chittagong, (Defendants,) 
Respondents. 

Suit instituted on the 18th November 1848, to cancel the settle- 
ment, dated 30th June 1846, and the orders of the collector and 
commissioner in regard to d. 1-14-16-2, lakhiraj bazaftee land, the 
correction of the chittas, and settlement of the same with plaintiffs. 
Value for stamp, rupees 47. 

The plaintiffs claimed the land and settlement for reasons set 
forth in their reply to the plaintiffs (defendants in this suit) in the 
foregoing case No. 13, which having been given against the pre- 
sent plaintiffs, the suit can only be dismissed. 


The 20th June 1850. 

No. 15 of 1850. 

Regular Appeal from the deeition of Moulvee Aehruff Alee Khan, Prin- 
cipal Sgdder Ameen, dated 26th December 1849 . 

The same plaintiffs bring a similar suit for the settlement of 
1-2-12-3, settled with defendants on the 12th February 1846. 

Tlie same order was passed. * 


The 20Tn June 1850. 

No. 93 of 1850. 

Regular Appeal from the decitian of Moulvee Abdool Jubbur, Moonmff 
of Itapore, dated January 1850. 

Ariff Shaha, (Defendant,) Appellant, 
vereue 

Jan Ali, (Plaintiff,) and 

Beerbharuthee Zemindar, (Defendant,) Respondents. 

Suit instituted on tlie 7th April 1849, for possession of one 
kanee of land and wasilat, for the value of 22 jack trees and one 
house, total value 64 rupees. 


13 
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The plaintiff stated that his father, Mahomed Moonshce, had suc- 
ceeded to an hereditary talook under the mohunts and zemindar ; 
but that at the time of his death one kanee only, held at a rent of 
10 annas, still remained in Mahomed Moonshee’s possession ; that 
Mahomed Moonsbee died in 1199 M. S., leaving the plaintiff a 
minor, and a widow, Sukeena Beebee; that in 1203, the defendant 
Ariff Shah obtained possession of the land, cut down the trees, and 
destroyed the house; that plaintiff came of age in 1210, and now 
sues to recover his ancestral property. 

The defendant Ariff Shah stated that he took the talook of the 
zemindar on the 10th Bpakh 1203, at 4 rupees nuzzerana and a year- 
ly rent of 10 anQas; that he was shortly afterwards sued by Soya 
Beebee, calling herself the widow of Mahomed Moonshee, for 9 gun- 
dahs as her dower, but that the suit did not come to trial ; that he 
(defendant) had built a house on the land, but denies that he dispos- 
sessed any party whatever. 

Bcerbharutliee Mohunt stated that for 5 years previous to his 
death, Mahomed Moonshee had paid no rent for the land ; that 
tlie land being waste, and no rent paid for 8 years, he let it to Ariff 
Shah; that the land is wrongly described, it consists of 14 g. 2 c. 
and a separate patch of 4 g. 2 c., total 19 gundahs. 

The moonsiff decreed for the plaintiff, whom he considered 
entitled to his ancestral talook according to the custom of the country : 
he^ reduced the estimated value of the trees, and allowed rupees 
19-8-10, with rent to date of possession. 

The defendant appealed, repeating his former allegations, and 
asserting that for five years previous to his death plaintiff’s father 
paid no rent, that on his death the land was waste for three years 
until cultivated by defendant. 

Plaintiff replied that on his fitther’s death the rent of the land 
was paid by the widow. 

Judgment. 

The plaintiff’s wu’tnesses, the only proof he has, partially 
admit that the land was waste and neglected previously even to 
the father’s death, there is no proof of the payment of jfent for the 
years previous to 1203, the date of the defendant’s lease. The 
plaintiff has offered no proof of any hereditary right but that of 
occupancy, which by non-payment of the rent and allowing the 
land to be waste his family has forfeited. I cannot admit it to be 
incumbent on the zemindar to let the land lie idle on the chance that, 
when he comes of age, the minor son of the late occupant may claim 
it, but consider in this case that the owner only acted properly 
in leasing it to another party. I decree the case to the appellants, 
with costs in both courts. 
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The 20th June 1850. 

No. 8 of 1850. 

Regular Appeal from the decition of Moulvee Ashruff Alee Khan, Principal 
Sadder Ameen, dated \Mh December 1849 . 

Abdool Ali, and Mussts. Shuruitil Nessa, Sufsal Ncssa and Bud- 
deeui Ncssa, (Plaintids,) Appellants, 
vertut 

Musst Harec Beebec, Mahomed Daoim, Noorjchan Begum, the Col- 
lector of Chittagong, and others, (Defendants,) Respondents. 

Suit, instituted on the 20th February 1846, to cancel the sale 
by the collector, also the roobakaree and khuthean, and that 'the 
defendants be deprived of the settlement, and the settlement made 
with plaintifis of d. 2-2-11-2 of noabad land, value rupees 363-8-6. 

The plaintiffs stated that they held a portion of d. 9 k. 5-3-2 of 
lakhiraj bazaftee, jungIeboorco,and noabad land in mouzah Gourdun- 
dee. That a settlement was effected by the collector, who trans- 
ferred d. 2 k. 1 1-2, of their noabad land to the lakhiraj held by 
Ilaree Beebee, and entered into engagement with her for payment of 
revenue on d. 4 k. 3. That by changing the numbers of the dags, 
tho deputy collector concealed the fact of plaintiffs possession, and 
that ho, the deputy collector, falsely reported, on the 29th December 
1844, that the quarrels in the village had been settled. That 
Haree Beebee, with whom the d. 4 k. 3 had been settled, allowed the 
land purposely to fall into arrear, and that, though plaintiffs peti- 
tioned the collector on the subject on the 19th November 1845, 
tho collector, on the 26th of the same month, sold the tenure for 
arrears of revenue, and that Mahomed Daeim became tho pur- 
chaser at 501 rupees. The plaintiffs therefore sue, that the whole 
of the proceedings of the revenue authorities be reversed, and that 
they put in possession of the land. 

The defendant, Mahomed Daeim, replied that he bought the land 
at a sale by tho collector, that the parties did not appeal to the 
commissioner, and that therefore, under Section 24, Act L, 1845, 
the sale was valid. 

Haree Beebee, defendant, replied that the land forms a part of 4-3, 
settled with her and sold. That if plaintiffs were desirous of 
reversing tlio sale, they should have laid the value at rupees 501, 
the amount of the proceeds. That when the estate was advertised 
for sale, the plaintiffs, if they had claims to tho land, should ];iave 
deposited the balance witli the collector. 

Noorjehan Begum, defendant, said she had transferred some land 
to Noorjchan, mother of Haree Beebee, to which plaintiffs had 
claim. 

The collector stated, in defence, that the land consisted of d. 3 
k. 2-0-1, Keirath Maliomcd Sugecr, and 6-3-3-1, noabad. That 
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the plai ntiffs had engaged for 1 d. k. 5 gs. of lakhiraj bazaftee 
and 2-3-1-lj as noab^, besides k. 8-1 SjSttled separatelj, and that 
the remainder d. 59-16-1, was settled with Kooijehan Begum and 
Haree Beebee. When called on to explain farther the tenure of 
4 d. 3 k., sold for arrears, the collector stated that two settlements 
of the d. 5.9-16-1 had been made with Haree Beebee, viz., one set- 
tlement for 4 d. k 3., and the remainder included in a larger tenure 
of d. 17-8-19-1. The collector further stated that the plaintiffs 
had not appealed against the sale to the commissioner. 

The plaintiffs rejoined that they did appeal to the commissioner, 
and repeated their allegations. 

The principal judder ameen decided that the plaintiffs had not 
appealed the sale to the commissioner in the regular form, and also 
that the plaintiffs had a right to the settlement of we land in question ; 
but that the estate having in the meantime been legally sold by 
the collector, it could not be given back to plaintiffs. He gave 
the land to plaintiffs as talookdars under the purchaser, at rent 
of 1 rupee per kanee, leaving each party to pay his own costs. 

The plaintiffs appealed, claiming the land as their own property, 
repeating their assertions, and claiming costs. 

The defendant, Mahomed Daeim, also petitioned the court He 
stated that the land was held for 8 years by Haree Beebee as lakhi- 
raj bazaftee ; that the grant of the talook tenure by the principal 
sadder ameen was contrary to Construction No. 1272, as the rent for 
one year was not fixed : he further prayed that under Construction 
No. 868 the whole judgment of the lower court might be reviewed. 

JoDGMENT. 

This suit when originally brought was dismissed by the principal 
sadder ameen, but, on appeal to the additional judge, that officer re- 
manded it for re-trial on the 12th June 1849, (see Mofussil Decisions 
for that month, page 155,) on the ground that the whole of tlie col- 
lector’s proceedings were irregular, and directed tliat the suit should 
be decided as if no sale of the lands had taken place. 

The first issue in law is whether the plaintiffs did or did not 
appeal the sale by the collector to the commissioner. .The petition of 
appeal was sent to the commissioner by dfik, and rejected. The 
Suddor Court has decided that such a petition is not an appeal, (see 
Decisions for 1847, page 348 ;) but the additional judge having order- 
ed the case to bo ^iod as if the sale had not taken place, I do not 
consider myself competent to dismiss the suit without entering into 
the merits of the case. 

The second issue is whether the value is correctly laid. The 
estate was sold for rupees 501, and the suit is bought for 363-8-6. 
This last valuation is according to Construction No. 1143, and as the 
sale of the estate for 501 may have been owing to competition alone, 
,and the value laid is strictly in accordance with the rule, 1 decide 
the point in favor of pliuntiffs. 
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The material issue of fact is whether the collector did, or did not 
sell the property of the plaintiffs for a balance of revenue due by 
the defendant Haree Becbee, The chittahs of measurement show 
the land to be turuf Haree Beebee, talook Shadoo, occupant Osmut- 
oollah, the predecessor of plaintiffs, but without specification of pro- 
prietary right It appears from the collector’s proceedings, and 
from the admission of the parties, that several settlements were made 
of the land resumed or declared noabad in the mehal on the 25th 
April 1838. With the plaintiffs two settlements were made, one 
for d. 3-3-6-2 and another for 8 k. 1 g., the rest of the land being 
settled with Haree Beebee or Noorjehan Begum. In making these 
arrangements, the collector appears to have acted"under Section 14, 
Regulation VII. 1822, extended to the Lower Provinces by Re- 
gulation IX. 1825, and to have decided the rights of the various 
holders of the noabad and lakhisaj land in mouzah Gourdundee. If 
he exorcised this power in an arbitrary or unjust manner, and his 
proceedings are not free from objection, the plaintifls should have 
sued him, but instead of doing so, they acquiesced in the settlement 
from April 1838 until the sale of the estate in November 1845. 

If, under the regulation above quoted, the collector had power to 
assess the estate or estates, it necessarily follows that he had autho- 
rity to collect the revenue from the zemindars, and to enforce pay- 
ment in any way sanctioned by the regulations or acts. He did so, 
and sold the estate of Haree Beebee. 

The plaintiffs urge that d. 2-2-1 1-2 were separated from tlieir 
talook and transferred to Haree Beebee. It is not clear that any 
such transfer wag made, or when. The roobakaree of the deputy 
collector, dated 29th December 1844, merely stated that he had 
settled the disputes in Gourdundee, and gives the quantity of land in 
possession of several owners. If ^ny land was transferred it cer- 
tainly was not that which had been settled with plaintiffs, but must 
have been some to which their right had not been acknowledged by 
the collector. Plaintiffs admit that they have even now possession 
of the tenures settled with them. If they had a right to ’hold more 
as owners, they should have disputed the collector’s proceedings at 
the time of settlement. Objections to the settlement cannot be 
pleaded in bar of a sale for arrears of revenue under Act I. 1845. 
The collector has not, I consider, sufficiently detailed the reasons 
which induced him to make the several settlements in mouzah 
Gourdundee, or the object in deputing a deputy collector to the vil- 
lage for the settlement of disputes, of the existence or natqre of 
which there is no record; but he has not exceeded the power 
entrusted to him by Regulation VII. 1822, and the plaintiffs have 
to show that they took the proper steps to secure the settlement of 
the land with themselves during a period of nearly eight years 
previously to the sale. 

The order of the principal sudder amcen in the case is objection- 
able. He has given the plaintiffs a right which they did not claim. 
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viz., tliat of dependent talookdars, while they sue to become sudder 
paalgoozars. He does not reverse the sale, but if this is legal, the 
de^ndent talook becomes a ryuttee tenure only. 

1 reverse the orders of the principal sudder ameen, and dismiss 
the suit both original and in appeal. The plaintiffs will pay all 
costs in the lower court and their own, incurred in the judge’s 
court The defendant who appeared unsummoned will pay his own 
costs before the judge. 

The 26th June 1850. 

No. 162 of 1849. 

Begular Appeal from the decision of Mr. Hutchinson, Moonsiff of Put- 
teeah, dated lOtA February 1849. 

Musst Chundrareeka and Hur Dass, (Defendants,) Appellants, 

versus 

Ram Churn Purohit, (PlaintiflF,) Respondent’ 

Suit instituted on tlie 5th May 1848 for possession of 1 kanee of 


lakhiraj land, value 42 12 

and wasilat for one year, 2 6 


Total,... 45 2 

The plaintiff stated that on the 19th Bysakh 1206 he purchased 
of Chundrareeka one kanee of lakhiraj land for 21 rupees, that 
he received a kuballa and amuldaud chittee on which he obtained 
possession of the land, but that in 1209 M. he was forcibly dis- 
possessed by Bocha Ghazee, a defendant in the original suit before the 
moonsiff. „ 

The defendants (appellants) denied that they had sold the land to 
plaintiff. It formed a part of the lakhiraj tenure formerly the pro- 
perty of the husband of Chundrareeka and father of Hur Dass, 
who has succeeded to it Hur Dass is 37 years of age and ma- 
nages the land. Chundrareeka, his mother, has no power to sell her 
son’s property. The shasters will not allow of her doing so. There 
is an old quarrel with plaintiff, who refused to perform the funeral 
rites over defendant’s sister. 

Bocha Ghazeq stated that he held the land of the defendants, that 
plaintiff had attached his property for rent, and that the case was 
undetermined. 

Tlie moonsiff decreed for the plaintiff, considering that the land 
had been sold by the defendants (appellants,) who now, under pre- 
tence that the sale was contrary to the shasters, wish to evade their 
engagement. 

In appeal, the defendants repeat their allegations, deny any power 
In Chundrareeka to sell the land, and state that Hur Dass was absent 
from the country when the kuballa is said to have been signed. 
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Judgment! 

The kuballa is signed Chundrareeka, bu-kulm Hur Dass^ and is no 
doubt genuine. Hur Dass appeared in court and made several state- 
ments quite contradictory one of the other. The land is evidently 
the property of Hur Dass, since the death of his father, and he was 
a consenting party to the sale by his mother. It appears tliat Hur 
Dass has always managed the land while his mother remained nomi- 
nal owner. I cannot allow him to profit by his own fraud by annull- 
ing the sale. • 

Several witnesses were summoned to this court, and it appears 
that some considered the deed to be one of mortgage, not of absolute 
sale. As both parties agree to the arrangement, I will modify the 
order of the moonsiflF, and allow Hur Dass and Chundrareeka one 
month from the date of this decree either to pay 21 rupees, with legal 
interest to date of payment to ifce plaintiff, from the date he was 
dispossessed of the land, or to give up possession of the same and 
account for the mesne profits. 

All costs in both courts to be paid by defendants (appellants.) 

The 27th June 1850. 

No. 103 of 1850. 

Regular Appeal from the decision of Moulvee Ahdool Futtah^ Moonsijf of 
Deeang, dated 22nd January 1 850 . * 

Kistookaunt Dutt, (Defendant,) Appellant, 
versus 

Obcedoollah Khan, (Plaintiff,) Dowlut Beebee, and Mahomed 
Noazish, (Defendants,) Respondents. 

Suit instituted 20th Januaryifor possession of 3 k. 19, 3 c., 
of land, with wasilat and interest, rupees 136-2-7. 

The plaintiff stated that he, the zemindar of a share 3^ annas of 
turuf Zuberdust Khan, had succeeded, on default of the proprietor 
Gholam Hosein, to the possession of talook Ashruff. That the 
actual occupants of the above land k. 3, gs. 19-3, Dewan Ali and 
Mahomed Noazish, had subsequently allowed it to be sold in execu- 
tion of a decree of court. That it was purchased by Kistokaunt 
Dutt, the defendant and appellant, who had refused payment of 
rent since 1204. 

The defendant, Kistokaunt Dutt, admitted the purchase by him 
of the property of Dewan Ali, (deceased, husband of Dewlut 
Beebee,) and Mahomed Noazish also that plaintiff was a shareholder 
in the estate of the extent of 3^, but denied that he was entitled 
to rent previous to 1209, and asserted that plaintiff had reused 
to receive payment of his due, through enmity to him, the 
purchaser. 
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Golab Bccbce^ Mehr-ul-nissa, and SufTee-ul-nissa^ defendants in 
the original suit, stated that they purchased the talook Ashruii, 
on default of the proprietor, that it was subsequently let to Maug- 
hun Dass, talookdar. 

Plaintiff rejoined that the land was never let to Maughun Dass. 

The moonsiff decided that the defendant Kistokaunt Dutt, as 
successor to Mahomed Noazish and Dewan Ali, was liable to a rent 
of Sicca rupees 10, of which rupees 4-5-2 were due to plaintiff 
as owner of 3^ annas share, and ths balance to the proprietors of 
the 5 annas share, that the rent was payable from the date Dewan 
Ali w'as dispossessed : he therefore decreed the case, including 
interest for 32-12-5, with costs. 

The defendant, Kistokaunt Dutt, appealed, repeating his asser- 
tions, denying that rent was due previous to 1209, and, quoting the 
precedent of Deyal Singh versus Bii|i;tawur Panday, 13th July 1847, 
denied that he was liable for the whole of the costs. 

Judgment. 

The defendant (appellant) is evidently liable for the rent from the 
date on which he obtained possession, which has been shown to have 
been from the date of the ejectment of Dewan Ali. The moonsiff 
should not have decreed the whole of the costs, but only in propor- 
tion to the verdict, and I therefore modify the decree so far, and 
dirept that the costs be levied from defendant and appellant, with 
reference to the amount awarded to plaintiff. Each party will pay 
his own costs of appeal. 
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Pbesent: M. S. QrILMOEE, Esq., Judge. 

The 3iid June 1850. 

No. 1 of 1850. 

Appeal from the decision of Moomhee Cfureeboollah, Sudder Ameen of 
Balasore, dated I4M February 1850. 

Baboo Dhunardhun Misser, (Plaintiff,) Appellant, 
versus 

Gopeenath Bearah and Punchoo Bearah, (Defendants,) 
llespondents. 

Claim, rupees 200, principal, and rupees 147-6-4-16, interest, 
of a bond, dated 17th Assar 1250 U. Suit instituted 14tli August 
1849. 

The plaint sets forth that, on the date in question, the defendants 
borrowed from Poornanund Mungraj Mahapatnr, tuhveeldar of the 
plaintiff, the sum of rupees 200, and promised to repay it in the 
month of Bechar or Aughun following, and executed the bond ; but 
th^ had failed to pay it, and he in consequence sued them. 

The defendants denied borrowing the money or executing the 
bond, and stated that the plaintiff had been instigated by his uncle, 
Chowdry Lokenath Nessunk Maha^atur, to institute the present 
false suit, with the view to get possession of their property, mouzah 
Simleah, which is recorded in the collectorale in the name of their 
eldest brother, Doolye Bearah, deceased ; he, the said Chowdry, hav- 
ing previously attempted to get possession of it, on the plea of its 
having been sold to him by Birpo Bearah, the minor son of Doolye 
Bearah, for the sum of rupees 1600, and his claim thereto having 
been rejected by the deputy collector, on the mozahim of the defen- 
dants and other joint shareholders, when he applied to have his 
name recorded as proprietor in lieu of that of Doolye Bearah. 

The plaintiff replied that, although he and Chowdry Lokenath 
Nessunk Mahapatur resided together, no co-partnership existed 
between them. 

The moonsiff was of opinion that the suit was false and had been 
instituted by the plaintiff in collusion with Chowdry Lokenath 
Nessunk Mahapatur, who was at enmity with tlie defendants — 
Poornanund Mungraj, through whom, the plaintiff alleges, he lent 
the money, being the servant of the said Chowdry Lokenath 

14 
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Ncssunk Milliapatur ; and distrusting the evidence of the other 
witnesses, who deposed to the execution of the bond bj the defen- 
dants, because they resided at a distance from the plaintiff’s house, 
he dismissed the claim. 

Judgment. 

As all the witnesses to the bond are dependants, or ryuts of 
Chowdry Lokenath Nessnnk Mahapatur, and the plaintiff, who is his 
nephew, resides witli him, I cannot place implicit reliance on theii' 
testimony ; for it appears from the eSpy of the deputy collectm‘’s 
roobakaree of the 25th March 1845, filed by the defendants, that 
the said ChoAvdry Lokenath Nessunk Mahapatur previously fabri- 
cated a huballa purporting that the whole of mouzah Simleah had 
been sold to him by Birpo Bearah, the son of Doolye Bearah, when 
there were numerous other joint proprietors ; and tliat, on his 
applying to have his name recorded in the collectorate records, the 
huballa or deed of sale, was set aside, in consequence of the opposi- 
tion of the defendants and the other shareholders ; there is therefore 
strong grounds for believing that, as alleged by the defendants, Loke- 
nath Chowdry has fabricated the Uimvsook, and instituted the present 
suit through his nephew, with the view to bring the defendants’ 
rights and interests in the property to sale, in order that ho might 
purchase them himself ; for if the bond had really been executed 
at the time alleged, viz., 17th Assin 1250, corresponding with the 
2dth June 1843, he would doubtless have sued the defendants 
immediately after they had opposed the registration of the property 
in his name and procured the dismissal of his application by the 
deputy collector on tlic 25th March 1845, and not have delayed 
to do so until four years afterwards. I therefore see no reason to 
interfere with the decision of the sudder ameen, and consequently 
dismiss the appeal. The appellant will pay both his own and 
respondent’s costs. 


The 3rd June 1850. 

No. 28 of 1850. 

Appeal from the decision of Mokeshchunder Boy, Moonsiff of Dkam- 
nitgur, dated Ist March 1850. 

Gopenath Debta, (Defendant,) Appellant, 

' versus 

Neclkanth Debta, (Plaintiff,) Respondent 

Mahababooa/zasFakocrDcbta and Radhabullub Debta, Defendants, 

absent in appeal. 

Claim, Sicca rupees 27-1, with interest to the same amount, 
total Sicca rupees 54-2, or Company’s rupees 57-11-8-16, on a 
. dakhilla, dated 22nd Kortikh 1245 U. Suit instituted 17th August 
1849, corresponding with the 3rd Bhadoon 1256 U. 
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The pliiintift* states that Kishcn Debta borrowed from liim the 
sum of Sicca rupees 20, and died before he had repaid it, leaving 
Gopcenath Debta and Mahababoo alias Fakeer Debta, his sons 
by his first wife, and Chintainony Debta, Bhiigwan Debta, (both 
of whom have since deceased,) and Radhabullub Debta, sons by 
his second wife, his heirs; and that, on his demanding payment 
from tliem, Gopecnath Debta, the eldest, with the consent of his 
brothers, executed a dakhilla on a talpatroy or palm leaf, promising 
to pay him Sicca rui)ees 27 ;• but he afterwards neglected to fulfil 
his engagement, and he in consequence sued him and the other heirs 
of Kishen Debta, 

Gopcenath Debta, defendant, states that he was absent from home 
at the time the dakhilla is alleged to have been written, and that 
his father was in easy circumstances and not indebted to any person, 
and the plaintiff had not the means of lending money. He also 
points that it is only customary to excecute dahhillas when one 
person becomes security, or engages to pay the debt of another 
within very limited periods, whereas the dakhilla filed by the plaintilF 
is represented to have been written eleven years, nine months, and 
twenty-one days prior to the institution of the suit ; and tire plaintiff 
had omitted to show why he alone executed the dakliillas though, 
according to his statement, his brothers were equally liable for 
the sum claimed. 

Mahababoo alias Fakeer Debta and Radhabullub Debta, defend- 
ants, filed an answer to the same effect as the above. 

The rnoonsiff was of opinion that the execution of the dakhilla 
on the part of Gopcenath Debta was proved by the evidence of 
two attesting witnesses, and two other persons, who deposed tliat 
they wore present at the time of the adjustment, or when he pro- 
mised to pay the money. And •mistrusting the evidence of tlie 
witnesses cited by Gopcenath Debta, who deposed to his having 
been at Balason? wlien the document was written, he decreed the 
plaintiff ’s claim against all the defendants, on the grounds that none 
of tliem claimed exemption, in consequence of the dakhilla having 
been executed by Gopcenath alone. 

In appeal, the defendant, Gopeenath Debta, in addition to tlie 
plcus set forth in liis answer, filed before the lower court, urges 
that tlie plaintiff did not assert that any document, to prove tliat 
his father had borrowed the money, was adduced at tlie time the 
dakhilla is alleged to have been executed by him ; and that 
altlioiigli he stated, in reply to tlie inoonsiff‘’s question, that he did 
not exactly know when his lather had borrowed it, be said that he 
did so 8 or 9 years before his death, when he, the plaintiff’, was only 
12 years of age, and that the dakhilla was not written till 8 or 9 
years after lie died, thereby admitting that a period of upwards of 
29 years elapsed between the alleged contraction of the debt, and* 
the iiistitiitioii of the suit And these circumstances, coupled with. 
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the fact of the dakhUla being written on a palm leaf instead of on 
stampt paper, cast great doubts on the genuineness of the dakhUkif 
and 1 uo not consider the evidence of the witnesses, who have 
deposed to its execution by the appellant trustworthy. And it is in 
consequence ordered, that the appeal be decreed, and the decision of 
the lower court reversed. The respondent will pay the appellant’s 
costs in both courts, with interest to the date of payment. 


The 7th June 1850. 

No. 29 of 1850. 

Appeal from the demion of Moonshee Gureeboollak, Moonsiff of Balasore, 
dated 6th March 1850 . 

Sistidhnr Rai Mohasoy, (Plaintiff,) Appellant, 
vertus 

Bajkishore Dey, Chaitun Mhaintee, and Abhecmath, (Defendants,) 

Respondents. 

Claim, rupees 193>6-11, viss., rupees 122-1-5, the value of 122 
poutees, 1 goon, 15 biswas pf dhan, at 1 rupee per poutee, and 
rupees 71-5-6, interest from the 5th Phalgoon 1251 to 19th Poos 
1256 y. 

The plaintiff states that he first borrowed the sum of rupees 100 
fron;^ Rajkishore Dey, defendant, for which he executed a bond, and 
some time afterwards, his ryut, Abhcemath Cutooah, also borrow- 
ed from him a similar sum on his security, which was to be repaid 
in dhan at the rate of 1 poutee, 2 goons, 8 biswas per rupee; and 
that Rajkishore Dey, at the same time, told him (the plaintiff) that if 
he would deliver a quantity of dhan at his granary at Nulteegheer, 
equivalent to the sum due by hinr, at the rate of I poutee, 2 goons, 
8 biswas per rupee, he would return the bond executed by him ; 
that he accordingly delivered 122 poutees, 1 goon, 15 biswas of 
d/tan through Abheemath, and got 18 receipts for the same ; but 
that, on his demanding the bond from Rajkishore Dey, he denied 
having received the money or the dhan, and the case was referred 
to arbitration, when Chaitun Mhaintee, the gomashta of Rajkishore 
Dey, acknowledged the receipts with the exception of one or two, 
regarding which he said he could give no answer until he had con- 
sulted Abheemath. And when he afterwards produced his accounts 
before the arbitrators, it appeared that he, in collusion with Abh6er- 
nath, had appropriated rupees 50, belonging to his master, Rajkishore 
Dey, mid credited dhan to the same value, which had been deliver- 
ed to him by the plaintiff, through Abheemath, in lieu thereof; thus 
making it appear that a balance to that amount was due from him, 
and the arbitrators being unable to adjust the quarrel, Rajkishore 
Dey instituted a suit Na 288 against him in the moonsilTs court 
for the amount of his bond, and, on his pleading the delivery of the 
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ditan in payment thereof, the moonsiff decreed his claim, as the 
bond contained no mention of the arrangement regarding the dhan, 
and informed him that if he thought fit he could sue for the value 
of the dhan, and he had accordingly instituted the present action 
against him. 

Rajkishore Dey, defendant, pleaded that as the receipts for the 
dhan had been filed in court, and rejected in the suit No. 288 insti- 
tuted by him against the plaintiff, ror the amount of his bond, for 
which he, the defendant, obtained a decree, which was not appealed 
from, the plaintiff should be nonsuited under Section 12, Regula- 
tion 111. 1793. For although the moonsifl* in the former case 
gave the plaintiff permission to sue Abheernath and Chaitun Mhain- 
tee, for the value of the dhan, he had said nothing about hi's 
suing him. 

Chaitun hlhaintce, defendant, denied collecting any dhan from the 
plaintifi, and stated that the receipts granted by him to Abheernath, 
were for dhan on account of the rupees 100 borrowed by him from 
Rajkishore Dey, and the further sum of rupees 50, which he had 
advanced to him out of his master’s funds. Also that six of tlie 
receipts filed by the plaintiff had been forged by him in collusion 
with Abheernath, who is his ryut 

Abheematli, defendant, pleaded right of exemption from the plain- 
tiff’s claim, on the grounds that he delivered the dhan to Rajkishore 
Dey, and made over to the plaintiff his receipts for the same. , 

The moonsiff, for reasons stated in his decree, was of opinion that 
the plaintiff had failed to prove his claim, and accormngly dis- 
missed it • 

Judgment. 

Although from the evidence of the witnesses and tlie general cir- 
cumstances of the case, it is inferrible that an arrangement of the 
nature alleged by the plaintiff, for tlie payment of the sum of 
rupees 100, borrowed by him in the month of Assin 1250, was sub- 
sequently entered into between himself and Rajkishore Dey ; there 
is no direct or trustworthy proof of the fact. And as it appears 
from the copy of the decision in case No. 288, instituted by Raj- 
kishore Dey against Sistidhnr Rai, (the former being the defendant, 
and the latter the plaintifiF in the present suit,) for the recovery of 
the amount of the bond executed by Sistidhur Rai, in Assin 1250, 
it was distinctly stipulated tliat all payments made in liquidation 
were to be recorded on the back of fne bond, and no allusion what* 
ever was made to the amount being repaid in dhan ; whether the 
layments were made in kind or money, it was requisite they should 
! lave been recorded on the back of the bond, or the plaintiff should, 
lave caused Rajkishore Dey to execute a fresh writing, detailing 
the altered conditions of the loan. And as the plaintiff asserts that 
the dhan, for the value of which he now sues, was paid in liquida- 
tion of that debt, and the different deliveries were hot recorded on 
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tlie back of the bond, his claim is, in my opinion, untenable. Mo’o- 
over, I agree with the moonsiff that the delivery of the dhan on the 
part of tlie plaintiff is not established ; for notwithstanding certain 
witnesses have deposed that they were requested to arbitrate a dis- 
pute between the plaintiff and llajkishore Dey, and their respective 
agents, Abheernath and Chaitun Mhaintee, regarding the delivery 
and receipt of some dhariy they stated that no adjustment took place ; 
and Chaitun Mhaintee, on the part of Rajkishore Dey, entirely 
repudiates the receipt for the 77 poutees of dhan filed by the plaintiff, 
and states that the receipts for the other 45 poutees of dhan were 
granted by him to Abheernath, for dhan delivered on his own 
account; and not only do the documents themselves purport such to 
be the case, but the plaintiff has adduced no trustworthy evidence 
to prove that they relate to dhan delivered by him. I therefore see 
no reason to interfere with the decision of the lower court, which is 
hereby affirmed, and the appeal dismissed, without serving notice on 
the respondent. 


The 14tii June 1850. 

No. 9 of 1850. 

Appcgl from the decision of Tarakaunth Bidya Sayitr, Principal S udder 
Ameen of Cuttack^ dated the 2oth March 18.50. 

C\iaitunchurn Deer Mahapatur, Kooshal Singh, and Kirpasindhoo 
Bearah Mahapatur, for himself and minor son, Chowdry Dytarry 
Bearah Mahapatur, (Defendants,) Appellants, 

versus 

Chowdry Soodersun Mahapatur, (Plaintiff,) Respondent. 

This suit was instituted by tiie plaintiff for delivery to liim of 
the sum of rupees 1800, the surplus proceeds of the sale of an 8 annas 
share of talook Nahorpore, pergunnah Oolas, which w^as sold on 
account of arrears of Government revenue, he having purchased an 
8 annas share of the said property from Kirpasindhoo Bearah 
Mahapatur, and MussL Jussoodah Dey, the fatlier'and mother of 
Dytarry Bearah Mahapatur, for the sum of rupees 1650, under a 
kuballa, dated 23]’d Augliun 1254 U., corresponding with the 
5th December 1846, wliich "was duly registered, — the revenue 
authorities having rejected his application to have his name regis- 
tered as the proprietor in lieu of that of Dytarry Bearah Mahapatur, 
in consequence of the canoongoe’s having reported that he was not 
in jyossession. 

Chaitunchurn Door Mahapatur, Kooshal Singh, and Gopeenaih 
Mhaintee were made defendants under a supplementary plaint, in 
consequence of their having attached portions of the proceeds of the 
'^ale in execution of decrees held by them against Kirpasindhoo 
Bearah Mahapatur, 
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Kirpasindhoo Bearah Maliapatur, as well as the decreeholders, 
the other defendants, generally denied the sale of the 8 annas of 
talook Nahorpore to the plaintiff, and urged that as Kirpasindhoo 
Bearah was confined in jail at the requisition of the collector, at the 
time the kuballa is said to have been executed, he could not have 
executed it without application being first made to the magistrate to 
allow him to execute it, whereas no such application had been made. 

The principal sudder amecn held that it was proved beyond 
doubt by the evidence of five •witnesses named by the plaintiff, that 
Kirpasindhoo Bearah and Mnsst Jussoodah Dey had attested the 
kuballa and received the sum of rupees 1650, the purchase money 
therein mentioned. And although Kirpasindhoo Bearah was con- 
fined in jail at the time the kuballa was executed, he was daily ih 
attendance at the collector’s cutcherry for the purpose of making 
over his accounts, and it was there that the kuballa had been proved 
to have been written ; and notwithstanding Arut Bearah and Dam 
Das, two of the witnesses to the kuballa, denied all knowledge of the 
document, their evidence was not to be credited, as they were ryuts 
of Chaitunchurn Deer. And as the defendants had filed no proof 
of their claim, except two perwannahs directing the commitment and 
release of Kirpasindhoo Bearah to and from jail, and the two before 
named witnesses were adduced by Kirpasindhoo Bearah on the 
15th December 1849, after having stated on the Ist November that 
ho would rest his defence on the proofs adduced by the other de|en- . 
dants ; he decreed the sum of rupees 1335-10-1, the amount in the 
collectorate, which had been attached by order of the court, in 
favor of the plaintiffj and directed the defendants generally to pay 
his costs, with interest to the date of payment. 

The appellants aver that the plaintiff’s claim is not proved as 
stated by the principal sudder ameen, and in other respects urge the 
same pleas as before the lower court, regarding Kirpasindhoo Bca- 
rah’s having been confined in jail at the time he is alleged to have 
executed the kuballa, and refer also to the depositions of Arut 
Bearah and Dam Das. They likewise object that the mooktear- 
namahs presented on behalf of Kirpasindhoo Bearah and Jussoodah 
Dey at the time the kuballa was registered, were attested by parties 
in the power of the plaintiff, and were dated nearly two months 
prior to tlio registry. Therefore the only point to be ascertained is 
simply whether the plaintiff’s claim is proved or not. 

Judgment. 

After referring to the records of the case I find that all tlie four 
witnesses to the kuballa, who were present when it was written 
at Cuttack, as well as the individual who wrote it, deposed to its 
having been executed by Kirpasindhoo Bearah at the collector’s 
cutcherry, where his attendance was caused daily during his con- 
finement in jail, for the purpose of making over his accounts. And 
Dusscrut Putnaik Canoongoo, in whose charge the kuballa, as well 
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as tlio purchase money was placed until the kuballa was signed by 
Jussoodah Dey, likewise deposed that Jussoodah Dey attested the 
document in his presence, and that he delivered to her the purchase 
money, minus rupees 200, previously paid to Deenbundoo Bearah, 
the bother of Kirpasindhoo. I consemiently concur with the prin- 
cipal sudder ameen in considering the denial of all knowledge of the 
kuballa on the part of Arut Bearah and Damoo Das, who were 
merely witnesses to its attestation by Jussoodah Dey, (who has 
omitted altogether to defend the 8nit,)'unworthy of credit; and more 
especially so, because the said witnesses were brought forward by 
Kirpasindhoo Bearah after he had stated that he had no proofs or 
evidence to adduce in support of his defence, and that he was con- 
tent to rest his denial of the sale on such documents as might be 
bronght forward by the other defendants, who had nothing whatever 
to do with the sale or purchase, but who had merely caused the 
proceeds of the sale held in realization of the Government revenue 
to be attached in execution of their respective decrees ; and with 
regard to the exception now taken by the appellants to tlie mook- 
tearnamahs under which the kuballa was registered, it is only 
necessary to remark that no objection was raised against them 
before the lower court. I therefore consider the whole of the 
appellants’ objections to be unfounded and inadmissible, and dismiss 
the appeal, and confirm the decision of the principal sudder ameen, 
without serving notice on the respondent 


The 18th June 1850. 

No. 25 of 1850. 

Appeal from the dedeion of Moonshee Gureeboollah, Moonsif of Balasore, 
dated February 1850. 

Koosalee Chowdry, (Defendant,) Appellant, 
versus 

Gobind Mohun Taldee, (Plaintiff,) Respondent 

This suit was instituted to recover the sum of nipees 26, the 
value of various descriptions of cloth, purchased by the defendant 
as per the plaintiff’s katta hkuee, on the 6 th and 16th Srabun 1245, 
and rupees 26, interest thereon for eleven years and twelve days. 

The defendant denied the claim, and argued that if he had pur- 
chased the cloth the plaintiff would not have so long delayed to en- 
force payment: he also remarked that the circumstance of the plain- 
tifTs having first quoted the amount in Company’s rupees and after- 
wards converted it into Sicca rupees, cast suspicion on his claim ; 
and that the plaintiff was not of age at the time the cloth is alleg- 
ed to have been sold by liim, ana that his father, Nain Taldee, at 
that time kept the shop. 
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The moonsKf held that the plaintiff^s claim was fully proved 
by the hatta hhuee^ and the evidence of three witnesses; and tliat 
the amount in Company’s rupees claimed by the plaintiff was 
correct, though he had, in addition, quoted its corresponding value 
in Sicca rupees ; and as the defendant had adduced no evidence to 
prove that the plaintiff was a minor, or that his father transacted 
business in 1245 U., he decreed the principal, viz., rupees 26, in 
favor of the plaintiff, together with his costs, but disallowed his claim 
for interest, as he held no writing of the defendant’s engaging to pay 
tlie same. 

In appeal, the defendant set up the same pleas as before the lower 
court. 

Judgment. 

Since after calling for, and inspecting the original hatta hliuers for 
1245 and 1246,1 see no reason for distrusting their genuineness, and 
they present every appearance of having been written at the period 
represented ; and, in the former, the items on account of which the 
plaintiff sues are distinctly recorded in the name of the defendant, 
without any confusion or irregularity regarding the conversion of 
Company’s rupees into Sicca rupees, the account having been kept 
in Siccas, and afterwards converted into Company’s rupees ; the 
fact of the plaintiff’s having first quoted the .amount in Siccas and 
afterwards in Company’s rupees in his petition of plaint, is of no con- 
sequence wliatever. And as the plaintiff’s claim 'was preferred with- 
in tlie time allowed by law'', and has been proved by three witnesses, 
I see no reason for disturbing the decision of the inoonsiff, which 
is liereby affirmed, and the appeal dismissed, with costs. 


The 18th June 1850. 

No. 20 of 1850. 

Appeal from the decision of Mahomed Arshud^ Moonsiff of Kendraparak^ 
dated ZOth January 1850 . 

JuggooPurreraand Kartikh Purrera, (Defendants,) Appellants, 

versus 

' Bhujnanund Das, (Plaintiff,) Respondent. 

Claim, rupees 50, principal, and rupees 8-2-7, interest on a 
tuinussook, dated 21st Piialgoon 1255 17. « 

The plaintiff stated that the appellants and their two brothers, 
Sreedhur Purrera and Rughoo Purrera, who were also defendants 
in the original suit, conjointly borrowed from him the sum of 
rupees 50, on the date stated, and executed the bond, promising to 
repay the same in two months. 


15 
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TIio defendants all denied borrowing the money, and stated that 
they were all in Calcutta, where they were in service at the time 
the bond is alleged to have been executed by them; and their 
masters as well as their neighbours would prove that such was. 
the case. ^ 

The moonsiff, as far as is ascertainable from his fysUluh, which is 
not very intelligibly drawn up, on the grounds tliat three witnesses 
on the part of the plaintiff had deposed to the execution of the bond, 
and that the defendants had filed no 'proof that tliey were in Cal- 
cutta, with the exception of an English letter accompanied by a trans- 
lation in the vernacular, in which a person of the name of Scessee 
Purrea (in the original “ Shrew Puradha”) was alluded to, but 
in which there was no mention of any of the defendants, decreed Uie 
plaintiff’s claim. 

Judgment. 

It is clearly established by the evidence of three witnesses examin- 
ed before this court, that all four defendants ^ain their livelihood as 
bearers in Calcutta, and this circumstance alone affords strong pre- 
sumptive grounds for concluding that they could nut all have been 
at their homes at the same time, and have conjointly executed the 
tumussook under which the plaintiff has sued them ; but the fact of 
their not having done so, is, in my pinion, satisfactorily proved by 
the evidence of Baboo Ram Gopal Ghose, taken at the requisition 
of .this court before the commissioner of tlie court of requests, who 
deposed that Sreedlmr alias Sree Purrera, was in his service, and 
was in regular attendance on him as sirdar bearer from the 24th 
September 1846 to the Idth October 1848, both inclusive. It, 
moreover, appears that altliough the plaintiff represented in his 
petition of plaint that the bond was executed on the 21st of Phalgoon 
1255, that subsequently filed by him is dated the 1st of Phalgoon. 
It is therefore ordered, that tlie appeal be decreed, and that the deci- 
sion of the moonsiff be reversed. The appellants’ costs in both courts 
will be paid by tlie respondent, with interest to the date of payment. 


The 20th June 1850. 

No. 31 of 1850. 

Appeal from thededmn of Moonshee Gureehoollah, Moonsiff of Balasore, 
dated 6tA AprU 185U. 

'■ J'iggoo Dass, (Plaintiff,) Appellant, 
versus 

Chaitun Barick, Bhunj Barick, and Musst. Mooktee Bewa, (Defen- 
dants,) Respondents. 

CuaiM, rupees 26-13-12, principal and interest of a ra/mn 
iumussooh, dated the 13th Kartikh 1254 Umlee. 
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Tlic plaintiff stated that on the abovementioned date Musst Roopo 
borrowed from him the stun of rupees 21, and executed the bond, 
pledging her house as security for its re-payment; and as she died 
without paying the debt, and the defendants, representing themselves 
to be her heirs, laid claim to her house as well as her other goods 
and chattels, which the magistrate attached as lawaris and forward- 
ed to the court, he had in consequence sued them for the amount 
of the bond with interest 

Chaitun Barick admitted that his sister, Musst Roopo Bewa, bor- 
rowed the sum of rupees 21, and pledged her house to the plaintiff ; 
but stated that as he had filed no mozahim either before the police 
or the magistrate, the ])laintiff’s claim against him was untenable. 

Bhunj Barick stated that he and Musst Mooktee Bewa had claim- 
ed the property of their deceased connexion, Musst Roopo Bew'a *, 
but they did not obtain possession of it, and that it was under attach- 
ment by the civil court He also denied tliat Musst Roopo was 
indebted to the plaintiff, and stated that he had forged the bond in 
order to get possession.of her ghurbarree land which adjoined his 
own. 

Musst Mooktee did not enter appearance. 

The moonsiff held that the execution of the bond on the part of 
hlusst Roopo had not been established, for whereas there were five 
signatures attached to it, the plaintiff stated one had died, another 
had colluded with the defendants, and a third he was unable to 
point out to the peadah ; and although the other two, Purikh^et 
Dutt and Nitye Chund, gave evidence in favor of the plaintiff, they 
were ignorant people who could neither write their names nor iden- 
tify the bond ; ana though they stated that their names as well as that 
of Kishen Das were written by Ram Das, the person who wrote 
the bond, it was manifest, from an^inspection of the document, that 
tlie names of Nitye Chund and Kishen Das were written by one 
l)erson, and that of Purikhyet Dutt by another ; and for these and 
other reasons detailed in his decision, he mistrusted the justness of 
the plaintiff’s claim, and dismissed it accordingly. 

The plaintiff, in appeal, complains that the moonsiff had dismissed 
his claim, notwithstanding the execution of the bond had been proved 
by the evidence of two witnesses ; and otherwise questions the 
inferences drawn by him regarding the general circumstances of the 
case. It is therefore necessary to enquire whether the appellant’s 
statement, or the view taken by the moonsiff of the case, is correct 

Judgment. 

Since suspicion attaches to the evidence of Purikhyet Dutt, one 
of the two witnesses w'ho have deposed to the execution of the 
tnmussooh on the part of Musst Roopo Bewa, in consequence of his 
name having evidently been written either by a different person 
from the one who wrote the document and the names of Nitye 
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Chund and Kishcn Das, or has been added subsequently to the date 
of the bond, (the pen and ink used in writing being at all events 
different ;) and the plaintiff failed to cause the attendance either 
of the writer of the bond, or of Nurhurry Naik, in whose presence, 
it is asserted, it was written, and whose name it bears ; I do npt 
consider the evidence of the said Purikhyet Dutt and Nitye 
Chund, who are both ignorant people and unable either to write 
their names or identify the bond, sufficient to prove the plaintiftV 
claim. And I consequently see no^ reason to interfere with the 
moonsiff’s decision, which is hereby affirmed, and the appeal dis- 
missed, without serving notice nn the respondents. 
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Present; C. TOTTENHAM, Esq., Oppiciating Judge. 

The 6th June 1850. 

No. 290 of 1848. 

Appeal from the decition of Kaleekinker Sein, late Moonsiff of Narain- 

gunge. 

Radhakaunt Bose, (Plaintiff,) Appellant, 
versue 

Bongo Cliunder Sha, (Defendant,) Respondent. 

Vakeels of Appellants — Moulvee Ameerooddeen and Moonshee Gholam 
' Abas, 

Vakeel of Respondent — Hurry Kishore Roy. 

Suit to recover the price of bricks, &c., supplied to defendant, 
rupees 78-1, with interest 

This suit was first instituted in the court of Moulvee AhdooHa, 
moonsiff of Dacca, who decreed the whole amount to plaintiff on the 
5th November 1846; a^nst which Bungo Chunder defendant 
appealed ; and the*judge, by whom the appeal was tried on the 16th 
August 1848, set aside the moonsiff ’s decision, and transferred the 
suit for rc-investi^tion de novo to the moonsiff of Narraingun^. 

The moonsiff of Naraingunge dflimissed the plaintiff’s claim for 
tlie following reasons: 

First — Plaintiff states that on a settlement of accounts, whicli took 
place after eight years in presence of both parties, there appeared a 
balance of rupees 44*10 due to him by defendant, and produces, in 
proof of this, an account unsigned by defendant, and 17 slips of paper 
called rokas (or receipts for the bricks delivered) signed by him ; 
but it is contrary to custom that on a mutual settlement of accounts 
being made after so long a period, the account should not have 
received the signature of the defendant, and the rokas should remain 
in plaintiff’s possession. 

Second . — According to the Hindoo custom the year is written at 
the top of every page under the name of the Deity ; and the year 
1244, which is thus written at the top of the above account, is in 
different ink and writing, and must therefore have been written 
subsequently. 

Third . — ^The number of bricks delivered is stated in only 10 of 
the rokas, and by comparing the other 7 with the account, the 
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number delivered appears to be 19,400, Irom ivhich 3750 have been 
deducted on account of bhata, &c., leaving 15,650. An account of • 
this sort could not have been settled without the agreement of both 
parties, and if it had been so settled, it would have been signed' 
the defendant, and the rokas returned to him. 

Fourth, — The khata-buhee, containing the account, has the year 
1245 at the commencement and on all other pages, except those two 
which relate to the defendant’s account, in which it has evidently 
been altered to 1244. It cannot therefore be depended upon. 

Fifth. — ^The witnesses produced by the plaintiff are unworthy of 
belief, because their evidence differs from some of the statements in 
the plsunt, rejoinder, &c. Three of them are men of low caste, who 
depose to having been togetlier in the boats when an account of the 
bricks was taken, and declare that they can distinctly remember all 
the circumstances of the account, viz., time, place, and number of 
bricks, after a lapse of eight years, which is very improbable. The 
fourth witness, Nund Laul, said to bo the writer of the account, 
was not named as a witness by tlie plaintiff in the former suit 

In the appeal to this court, the plaintiff gives no satisfactory 
answers to the objections raised by the moonsiff* to the documentary 
and oral evidence produced in support of the claim, and has urged 
nothing new in proof of it I have examined the khata-buhoe and 
the rokas, and fully concur in the reasons given by the moonsiff for 
rejecting the evidence and dismissing the claim, and therefore con- 
firm his decision, and dismiss the appeal, with costs against the appel- 
lant both in this and the former suit 


The 10th June 1850. 

No. 292 of 1848. 

Appeal against the decision of Moulvee Imdad Allee, Moonsiff of 

Poragaeha. 

Kumlakaunt Sein, and Mssamuut Burmomoee, widow of 
Chunderkaunt Sein, deceased, (Defendants,) Appellants, 

versus 

Lucklieekaunt Paul and Ram Lochun Paul, (Plaintiffs,) Respondents. 
V akeel tf Appellants — Hurry Kishore Roy. 

V akeels of ELespondent — Bamlochun and Puddumlochun. 

. The other plaxndff has not appeared. 

Suit for Company’s rupees 130-13-4, for value of provisions 
supplied. 

rlaintiiTs statement is that he kept a moodhee’s shop in a bazar, 
called Dhumo^nge, from which he supplied Kmnlakaunt and his 
father, Eishen Doss, the father-in-law of Burmomoee, with rice, dhall, 
&&, daily entering it in their names in bis books. On 31st Jyte 
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1240^ a balanco was struck, when there appeared Sicca rupees 
138-10-10 due to plaintiffs, upon which Kishen Doss directed his 
gomashta Ramkinker to write the amount in words (mublugbundee) 
under the balance. • 

In Phalgoon 1242, Kishen Doss paid 16 rupees in two instalments, 
which were credited in the account, and he directed his gomashta 
Ramkinker to write the balance that then remained, and to sign the 
account for him, and promisedLto pay it by degrees within a year ; 
but he died without having paid any part of it, and therefore this 
action is brought against the defendants, who are his heirs. 

Kumlakaunt defendant denies the debt, and says that his father 
never could have authorized the gomashta to sign the account for 
him as he was well able to write for himself, and that he was absent 
from home when he is said to have done so. 

The moonsiflf considers the debt proved by the account books 
and the eviden4^of the witnesses, and as the defendants have brought 
no proof of their allegations, he decrees the amount. 

The appellant, in his petition to this court, repeats the substance of 
his answer to the plaint, and adds that the moonsifP did not summon 
his witnesses or take his proof. 

On examining the records of the case, I find that the moonsiff 
did summon the witnesses named by the defendants, and gave ample 
time for their appearance, and for the production of defendants’ 
proofs ; and as I consider the plaintiffs claim fully established by tihe 
account books and evidence of the witnesses, I confirm the moonsiff’s 
decision, and dismiss the appeal, with costs. 

The 12Tn June 1850. 

No. 223 of 1848. 

Appeal from the decision of Kaleekinker Sein, late Moomiff of 
NaraingungCy 

Ramdyal Surma, (PlaintiflF,) Appellant, 
verms 

Radhamadhub Surma, Bungo Chunder Surma, Mulies Chiinder 

Surma, and Taruck Chunder Surma, (Defendants,) Respondents. 

Vakeel of Appellant — Gour Chunder. 

Vakeels of Respondents — Bungo Chunder^ Muhes Chunder, and 
Birda Kinker. 

The other two Sespondents have not a^ppeared. 

Suit for arrears of rent, amounting with interest to rupees 
281-3-6-10. 

The moonsiff first decreed rupees 16-8 to plaintiff, on the 18th 
February 1846; which the principal sudder ameen, on appeal, 
reversed, on the 31st January 1848, and ordered a re-investigation 
on certain points. The moonsiff then decreed rupees 40-5-2, and 
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dismissed the remainder of the plaintiff’s claim; against which 
decision the present appeal is brought by the plaintiff. 

The plaintiff states that he is part proprietor of a talook called 
R&mjeeban4Burmkar, kismut Dodally, belonging to the renamed 
Nowab Jagiieer, tlie jumma of which was formerly Sicca 
rupees 21-12. The shares of this talook were divided as follows: 

A 4 annas share belonged to Sheeb Chunder Burmkar. 


4 ditto ditto, Puddumlochun Burmkar. 

4 ditto ditto, Ramlochun Burmkar. 

4 ditto ditto, ; To plaintiff and KishenChunder, 

in equal proportions. 


In 1232, the talook was measured by an ameen, and a jumma- 
bundee prepared, by wliich the jumma amounted to Sicca rupees 106, 
9 annas, 16 gundans. A settlement was made in 1242, previous 
to which Ram Mohun, the proprietor of a 4 annas share, and Kishen 
Chunder, plaintiflPs partner, presented petitions to theibllector, stating 
that they had sold portions of their shares to the defendants and 
others, and relinquished all claim to the settlement The settlement 
was consequently made with the remaining shareholders, namely, 
plaintiffj Sheeb Chunder, and Puddumlochun’s brother and cousin. 
The sudder jumma was fixed at Company’s rupees 79-8-10, allow- 
ing a deduction of 30 per cent for malikana and expenses from 
the rental calculated in the jummabnndee ; and the settlement was 
to« continue in force for ten years from 1242 to 1251. The set- 
tlement was made collectively with the above persons ; but by 
mutual arrangement, the talook was subsequently divided amongst 
themselves into three parts, by which the plaintiff 'got one-third of tlie 
share relinquished by Rammohun, and the whole of his co-sharer 
Kishen Chunder’s share, for which he has ever since paid the 
Government revenue. ' 

The rent of the land belonging to his share in the occupation of the 
defendants, amounts, according to the jummabnndee, to Company’s 
rupees 18-8-9-1 1 krants per annum, of which they have only paid 9 
rupees. Arbitrators were appointed to settle the rent; but the 
defendants did not appear before them, and nothing was done. He 
therefore sues for the balance of rent (with interest) at the above rate. 

The defendants reply that they purchased the land from the for- 
mer proprietors at a fixed rent amounting to Sicca rupees 5-2-8-1, 
and that they are entitled to proprietaiw rights ; that the plaintiff 
has overstated the quantity of land held by them ; that amr the 
conclusion of the Government settlement, the other partners made 
a settlement with them at rupees 7-8 for their shares ; and at the 
same rate the rent of the land in plaintiff’s share would amount 
to rupees 5-4 ; but plaintiff having been absent from the country at 
the time the above settlement was made, his mother received the 
rent for him at that rate up to 1249, and, on the whole, there now 
remains due only 16 rupees, 8 annas, which they are willing to pay, 

&C. 
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The moonsifF, in his first decision, gave a decree for rupees 16-8, 
disallowing the plaintifi*’s claim to rent according to the jumma- 
bundee, and recognizing the defendants’ right to malikana or 
proprietary profits, in consideration of their having pur<^ased their 
from the mrmer proprietors. 

This decision was considered unsatisfactory by the principal sud- 
der ameen, who was of opinion that if the defendants were in pos- 
session of the land, they should pay rent for it according to the 
jummabundee : ho therefore re\^rsed the decree, and recommended 
that the case should be sent back to the moonsiff^ that he might 
enquire whether the lands were in defendants’ possession, and what 
w^as the rent fixed upon them according to the chittahs and jumma- 
bundee. 

The moonsiff, in his decision on the re-hearing of the case, remarks 
with reference to the points to which his enquiries had been direct- 
ed by the principal sudder ameen — 1st. That both parties agree as 
to the possession, and it is proved by the witnesses ; therefore it is 
unnecessary to enquire into that point — 2nd. That he adheres to 
his former opinion respecting the rights of the defendants to pro- 
fits, and therefore he does not consider it proper to assess them 
according to the jummabundee — 3rd. With reference to the extent 
of the land, the plaintiff being unable to point out the defendants’ 
land in the chittahs, he has, with his consent, estimated the quantity 
partly from the kuballas and partly from plaintiff’s own statement. 
And lastly, with reference to the amount due, he passes over the 
years up to 1249, for which he considers the rent to have been paid, 
for the reasons stated in his first decision ; he therefore confines his 
enquiries to the rents for the remaining two years, 1250 and 
1251, for which years he fixes the rents at Company’s rupees 
16-14-4 per annum, from which he deducts 20 per cent, on account 
of malikana and expenses, leaving rupees 13-8-4 per annum as 
the net rent due to plaintiff, which for two years amounts to rupees 
27-0-8, which, with interest from 1251, amounting together to 
rupees 40-5-2, he decrees to plaintiff. 

To this the appellant objects that the enquiry ordered on the for- 
mer appeal has not been made; that defendants Iiavc no proprie- 
tary rights ; that the quantity of land has not been fairly estimated; 
and that, though the moonsiff has fixed the rent of tlie last two years 
at rupees 13-8-4 per annum, and the defendants themselves admit 
having only paid at Jhe rate of rupees 5-4 for the preceding years, 
he declares the rent to have been fully paid up to 1249, — ^with odier 
matters which it is unnecessary to repeat. 

Judgment. 

The moonsifTs decision is manifestly erroneous, and the investi- 
gation incomplete ; and in all the previous decisions of this case the 
real questions at issue, namely, the right of the plaintiff to enhance 

23 
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the rent has been overlooked. The points for consideration are, 
1st. Whether the defendants are proprietors, or entitled to hold 
their lands at fixed rent If they are, what the amount of that rent 
is, and to whom payable. 2nd. Whether (if the defendants are not 
entitled to a fixed rent) the proper steps were taken by the settling 
officer, or by the plaintiff himself, to enable him legally to enhance 
the rent According to the decision of these questions the amount 
of rent due to plaintiff must be determined, either according to the 
rent previously paid by defendants/' or according to the jumma> 
bundee. 

Both parties admit that the talook belongs to the Nawab Jaghecr 
resumed by Government ; that it was measured, and a jumma- 
bnndee prepared in 1832, and settled on the basis of that jnmmabun- 
dee in 1242 with plaintiff and two of the original proprietors or 
their heirs, the other two proprietorshaving voluntarily relinquished 
their right to participate in the settlement. The defendants pur> 
chased at different times several small parcels of land, to be held 
at low fixed rents without reference to the quantity of the land, 
from the two proprietors whose interest in the talook has ceased. 
The plaintiff and the others who accepted the settlement, entered 
into engagement for the payment of the Government revenue of the 
huid held by the retired proprietors as well as their own ; and by 
mutual arrangement certain portions of the talook were assigned 
to'hacli, by which the plaintiff succeeded to the proprietary rights of 
the greater portion of the land which had belonged to the retired 
proprietors. The kuballas filed by the defendants make no mention 
of a transfer of proprietary interests, which were, evidently reserved 
by the venders, as the land was sold subject to rent ; they are 
nearly all dated subsequently to 1232, and therefore after the 
resumption. No claim for proprietary rights or fixed rents appears 
to have been made by the defendants at the settlement 

The rights of the proprietors might have been transferred by 
sale, though they do not appear to have been so in this instance ; but 
the proprietors had no power to confer on their under-tenants, by 
sale or otherwise, a right to hold lands permanently at a fixed rent 
below their value, when the Government had acquired the right, by 
resumption, of assessing tliose lands at their full value. Moreover, 
the defendants admit that they entered into engagements with the 
other proprietors after the settlement at higher rents than they had 
previously paid; — thereby showing that they neither considered 
themselves entitled to proprietary rights nor to the right of holding 
at fixed rates. 

I am therefore of opinion that the defendants were liable to be 
assessed at the same rates as those which were fixed at the settle- 
ment upon the lands held by other tenants, and that the plaintiff is 
fairly entitled to recover at that rate, if the notice required by the 
law preparatory to an enhancement of rents was duly served on the 
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defendants. No enquiry has been made on this latter point; nor 
has it been determined what the rent of the land for which plaintiff 
sues, was previous to the settlement, or what it became by the jum- 
mabundee. I therefore reverse the moonsifi’s decision, and remand 
the case for re-investigation with reference to the foregoing remarks. 
The value of the stamp of the petition of appeal to be refunded, and 
the other costs provided for in the forthcoming award. 

The 14th June 1850. 

No. 291 of 1848. 

Appeal against the decision of Chunderkishore Roy, Acting Moonsiff of 

Manickgunge. 

Juggonath Sha, (Defendant,) Appellant, 
versus 

Surroopchunder Shai and Chundermonec, widow’ of Neemaee Sha, 
(Plaintiffs,) Respondents. 

Vakeels of Appellant — Pudumlochun Ghose and Mouhee Ameeroodeen. 

Vakeels ofSurroop Chunder Ska, Respondent — Rammonee Bose and Jug- 

gemath Biswas, 

Chundermonee Respondent did not appear. 

Suit for Company’s rupees 172-6-5, balance of account for gdor, 
cheenee, &c. 

Plaintiffs state that Jnggcmatli defendant came to their gola in 
Augootcea Bazar; at Manickgunge, introduced Jeebun as his 
gomashta, and proposed trading v/ith them through his agency, pro- 
mising to be responsible for him. Accordingly, on the 10th Poos 
1240, Jeebun began to purchase chbenee, &c., at their gola, putting 
Juggemath’s name in the account, and at the end of that year there 
was a balance against him of Sicca rupees 11-10-3-1, which was 
carried on to the next year’s account, and entered in the names of 
Juggernath and Jeebun. In this manner Jeebun continued to deal 
with them until the 3rd Bysakh 1243, when the accounts being com- 
pared and a balance struck, there appeared Sicca rupees 161-9-16-2 
against him; upon which he told plaintiffs to go to Juggernath after 
15 days ; and he would pay the amount Accordingly Surroop went 
wilh other persons belonging to his gola to Juggemath’s house on 
the 20th Bysakh, where Juggernath and Jeebun having compared 
the hathchittas with the account book, the former admitted the 
correctness of the balance against him and promised to pay it with- 
in a month. He however has not paid any part of it 

The defendant Juggernath, in reply, declares that he has never 
traded in goor, cheenee, &c., at all; that he never went to 
plaintiffs’ gola ; that Jeebun was not his gomashta; and, in short. 
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denies every part of plaintiffs’ statement, and says tliat Jecbnn 
through enmity towards him has colluded with the plaintiffs to 
bring this false claim. The other defendant, Jeebun, did not appear. 

The plaintiffs produced their account books for the years in which 
the transaction took place, and proved, by the evidence of three of 
their gomashtas, that Juggernath came to the gola in 1240 and 
introduced Jeebun as his gomashta, undertaking to be responsible 
for his dealings, and subsequently in 1243 admitted tlie correctness 
of the account and promised to pay t|^e balance. 

In the rejoinder the plaintiffs stated that Juggernath had a gola 
of his own at Nowabgunge, and that he used to trade in several 
things. The moonsiff therefore appointed an ameen to enquire into 
this, and directed the defendant Juggernath to give proof of tho 
canso of the other defendant Jeebun’s alleged ciunity towards him. 

The ameen ascertained that Juggernath had a gola at Nawab- 
gunge which was closed eight or nine years ago ; that Jeebun had 
been his gomashta, and that ho had traded in .goor, cheenee, &c., 
at Manickgunge and other places. Juggernath brought no proof 
of his counter-statements. The moonsiff therefore considered the 
claim proved, and decreed it accordingly. 

In appealing to this court the defendant Juggernath repeats his 
denial of all knowledge of the transaction, and dwells particularly 
on the fact of the plaintiffs not having produced any thing bearing 
his signature, to show his connection with Jeebun and acknowledg- 
ment of the debt, though he is said to have introduced him personal- 
ly, and to have personally examined and admitted the correctness 
of the account. Jeebun did not appeal. 

Judgment. 

This case is very similar to the case of Gour Chunder versus 
Iloolassee, decided by the Sudder Dewanny Adawlnt on the 27th 
April 1848, in which the principle is laid down that " tho principals 
in a trading concern are bound by the acts of their agents, thougli no 
written authority had been granted by tho former formally accredit- 
ing the latter to the parties with whom they traded, in consequence 
of strong evidence connecting the principals and agents and in 
this case the plaintiffs’ claim is supported by his account Wks for 
several years, in which the account is carried on in the defendants’ 
names from year to year with perfect regularity and apparent cor- 
rectness, and all tho statements made by plaintiffs respecting Jugger- 
nath’s share ih the transaction are supported by the evidence of 
theii* gomashtas ; while, on the other hand, the defendant (appellant) 
has brought no proof whatever of his counter-statements, and the 
enquiry made by the ameen proves that some of his assertions are 
untrue. I therefore consider the appellant liable for the amount of 
plaintiff’s claim, and accordingly confirm the moonsifl‘’8 decision, and 
dismiss the appeal, with costs. 
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The 14th JuN^i 1850. 

No. 299 of 1848. 

Appeal from the decision of Kalee Kinker Sein, late Moonsiff of 
Naraingmge. 

Mussamut Ruttun Malla Debea and Kasseeprecah Debea, widows 
of Kantnauth Banoorjea, deceased, (Defendants,) Appellants, 

versus 

Rajceblocliun Sein, (Plaintiff,) Respondent 

There were several other Defendants who have not appealed. 

Vakeel of Appellants — Gmr Chunder Boss. 

Respondent has not appeared. 

Suit to recover possession of 6 gundahs of land, valued at rupees 12. 

Plaintiff states that the father of Gooroopershad, one of the 
defendants, possessed a piece of land in talook Ellahihux, pergunnah 
Bickrampore, which he had obtained in an exchange for otiier lands, 
and in 1248 he gave plaintiff an hereditary pottah for 6 gundahs of 
it at 4 annas rent, according to which he had possession until 125.3, 
when the talook Ellahihux having been sold by auction, and pur- 
chased by Brijomohan Roy, deceased, and others, they gave a pot- 
tah for the land in plauitifl'’s possession to other persons, and re-turn- 
cd him out. 

Ruttun Mallah Debea and the other defendants, who purchased 
the talook, deny having ousted plaintiff, and state that neither he tior 
Gooroopershad’s father ever had possession of any part of talook 
Ellahihux. Gooroopershad Sein states that his fatW obtained a 
piece of land in talook Ellahihux from Nusseerooddecn Chowdry, in 
exchange for an equal quantity of land in another talook, and that 
he gave plaintiff a pottah for a part of it as related by him. 

The moonsiff gave a decree in fhis case, on the ground that he 
had previously decided the point at issue in another case, in which 
an action was brought by Gopeenath Doss, against the same defend- 
ants, for another piece of the land in the same talook, obtained by 
Gkwroopershad’s father in exchange, in which he had given the 
plaintiff a decree. 

The decree upon which the moonsiff. grounds his decision in this 
case, was however reversed in appeal by the principal sudder ameen, 
who directed the plaintiff to be nonsuited, on the ground that he 
had omitted to mention in the plaint any particulars of the land 
said to have been given in exchange by Gooroogershad’s father, or 
to offer any proof of that transaction upon which his title mainly 
depended ; and as this case is exactly similar, the plaintiff in it must 
be nonsuited also. 

The appeal is therefore decreed with costs, and the plaintiff non- 
suited, and the moonsiffs decision reversed. 




ZIIXAH DINAGEPORE. 


PfiBSENT : JAMEl? GRANT, Esq., Judge. 

The 20th June 1850. 

No. 16 of 1849. 

Appeal from the decision of Moulvee Gholnm Asghvr, Principal Sadder 
Ameen of Dinagepore, dated the 23rd Mag 1819. 

Gungapcrsliad Das and Goracliand Das, (Defendants,) Appellants, 

versm 

Serajooddecn and Ryazooddeen, (Plaintiffs,) and Aga Kassini Ally, 
guardian of Kumranissa Rcgnm and Kh^'ranissa Begum, 

zemindars, (Defendants,) Respondents. 

Claim, reversal of the order of the collector of Dinagepore, dated 
tlio 1 ] th January 1847, giving possession of tope Mohindergong 
Rawot Nuggur to the defendants as farmers from 1253 to 1269, 
at a- jumma of rupees 2425, under an umilnamab, signed and 
scaled by Aga Kassim Ally, dated the 6th Chyto 1252. The 
defendants (as plaintihs in the collector’s court) stated that they 
were in possession from the commencement of 1253 until tho 
month of Assar, when they were ousted by the plaintiffs. It 
appears from the collector’s decision that Aga Kassim Ally allowed 
that he had given the umilnamah, but pleaded that it had not been 
signed or sealed by the other sharer, " Khyranissa Begum,” and 
that no kubooleut or security had been given or money paid. The 
collector held that possession had been given, that no objection had 
been made by the other partners, and that the zemindars had a, 
right to demand a kubooleut, security, &c., but not to oust tho 
farmer. The plaintiffs state that, on tlie 23rd of Jyte 1253, they 
gave a kubooleut and security, and obtained a pottah for the farm of 
Mohindergong and another estate, and pray that the collector’s order 
giving possession of Mohindergong to Gungaper^had Das and- 
Gorachand Das, as farmers, may be reversed. 

Aga Kassim Ally (defendant) states that Gungapershad and 
Gorachand had Mohindergong in farm up to the end of 1252, and 
wished to take it from, 1253 to 1269 $ that he at their request gayo 
them an “ umilnamah)” to enable them to make arrangements for 
the cultivation pf the estate ; but that in, consequence of the sharer. 
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Kliyranissa Begum, objecting to their having the farm he gave it 
to the plaintiffs. 

Khyranissa’s answer is to the same purport. 

The defendants; Gorachand and Gungapershad, state that they 
twice before had the farm ; that an umilnainah signed by Aga Kassim 
Ally \ras the only document given on each occasion, and that the 
plea of the want of Khyranissa Begum’s signature is humbug. 

The principal sudder arneen decreed the case, on the ground that 
the plaintifis’ pottah must be held good against the " umilnamah,” 
on the strength of which the collectors order was passed, the former 
being perfect in respect to the signatures or seals of both the sharers, 
&c., and the other quite the contrary, and because the collector had 
no jurisdiction in the case, it being one of dispute between two 
farmers. 

I do not think it necessary to enter into any detail, as it is clear that 
Gungapershad and Gorachand did not obtain a pottah, and did not 
give either kubooleut or security. The " umilnamah” was merely 
an intimation to the ryots that the zemindar had agreed to tlie 
terms of the would-be-farmer, who was afterwards to have a j)ot- 
tah” according to custom, i. on his furnishing security and giving 
a kubooleut, and w'us evidently given less for the benefit of the zemin- 
dar than for the accommodation of the other party. The plaintiffs 
arc entitled to possession under their " pottah,” whatever may have 
been' the cause of the other party failing to obtain one. I therefore 
dismiss the appeal, with costs. 

The 20th June 1850. 

No. 16 of 1849. 

Appeal from the dechion of Moulvee Gholam Asphur^ Principal Sudder 
Arneen of Dinagepore, dated the 23rrf of May 1849. 

Kassim Ally, guardian of Kumranissa Begum, (Defendant,) 

Appellant, 

versus 

Gungapershad Das and Gorachand Das, (Defendants,) and Seraj- 
ooddeen and Kyazooddeen, (Plaintiffs,) Respondents. 

This appeal is against the principal sudder ameen’s order in 
case No. 15 of 1849, in respect to the appellant’s costs, with which 
he taxed the appellant as the causer of all the misunderstanding in 
having first given an “ umilnamah” to one party and subsequently 
a pottah” to another. 

The appellant claims remission from the payment of the plaintiffs’ 
costs and reimbursement of his costs by the defendants, Gunga- 
perslvad and Gorachand Das, as he was not responsible for their 
Quarrels. 
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I do not SCO why any mulct should bo imposed on the appellant 
On tlie 6th of Chyte 1252 he gave an “ umilnamnh” to the fiirmers, 
who wished for a renewal of their lease apparently as an accom- 
modation and probably because they w’ere not then prepared with 
security. On the 23rd of Jyte (upwards of two months after) he 
gave the farm to another party, and the inference is that the late 
farmers had up to that time failed in furnishing security. It is also 
possible enough that the appellants’ assertion that his partner 
objected to the renewal of tha lease may be true. I consider the 
appellant and plaintiffs entitled to their costs from the defendants, 
Gungapershad Das and Gorachand Das, and amend the principal 
sudder ameen’s decision accordingly, and decree the appeal, 
with costs. 


The 20th June 1850. . 

No. 21 of 1849. 

Appeal from the decuion of. Moulvee Gholam Aeghur, Principal Sudder 
Ameen of Dinagepore, dated the 2‘Srd of May 1849 . 

Khyranissa Begum, (Defendant,) Appellant, 
venue 

Gungapershad Das and Gorachand Das, (Defendants,) and Seraj- 
ooddecn and llyazooddeen, (Plaintiffs,) Respondents. 

This appeal is also against the principal sudder ameen’s order in 
case No. 15 of 1849, in respect to the ajjpellant’s costs with wKich 
she was taxed. I consider the appellant entitled to her costs from 
the defendants, Gungapershad Das and Gorachand Das, w'hose 
groundless claim in the collector’s court to the farm of the estate led 
to her being included among the defendants in this case, though she 
is in no way concerned in the plaiQtiffs being ousted from the farm 
which she had granted them. 

I accordingly amend the principal sudder amcen’s decision to that 
extent, and decree the appeal, with costs. 

The 27th June 1850. 

No. 56 of 1848. 

Appeal fi’om the decieion of Abdool Mujeed, Mooneiff of Beergunge, dated 
the Wth of February 1848 . 

Tcekaram Dass, (Defendant,) Appellant, 
venue 

Bhamin Dass and others, (Plaintiffs,) Respondents. * 
Claim, rupees 288-10-5, rent due from 1246 to 1251, with 
interest 

The defendant pleads that he only held the land for which 
rent is claimed for three years, 1247 to 1249, that he paid the rent in 
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full as per 4 ‘eceip|Si gare up the land iU the end of 1249^ and Inti- 
tnated his having done so in a petUidn to the collector, that he paid 
the lent of a jdte in hifhretiier EapooraiU’s name for 1246, to the 
^brm'e^ Jzemihdajj^ and rnp^s 129, oq account of it, from 1247 to 
1249, to the pl^tif!s,that inr 1250 he took another jote (Ramkissen) 
and paid cmi.&ccoitiht of it mid the former one (Kanooram’s) rupees 117 
to the.phtintlfif^, in that and -the following year, leaving a balance of 
C^mpai:^!8 rup^s 13-10 due* 

The moonsilf decreed rupees 226>45-7^,‘ -taking the jnmma of 
.1246 at rupees 40 accordllhg to a fbrmer decree, and reckoning a 
qumter of it due to the plaintiffs, and the jnmma. from 1247 tp 1249 
at rupees -72-3-5, according to a knbooleut, and that of 1 250 and 1^1 ' 
at rupees 98-8-11-3, according to a notice said to have been secVe’d^ 
on the defendant 'The moonslff held that the defendant had only 
one jote, (as stated in the plaintiffs’ reply,) disallowed his receipts for 
the rent of the three jotes, and considered that his having given up 
the jote on account oi which the plaintiff sued ^as not proved by 
the copy of his petition to the collector and the evidence of one 
witness. 

Tlie appellant states that in execution of tliis decree 421 rupees’ 
worth of his property was attached, and it appears from the record that 
it sold for rapee8-104, including the land held by him, which, though 
valued in the list furnished by the plaintiffs at rupees 121, only 
brought rupees 3 in the moonsiflrs cutcherry. The plaintiffs purchased 
tlie*estate on the 23rd Phalgoon 1246, or very nearly the end of the 
year, yet sued for the rent of the whole year at a jumraa of rupees 
96-7-3-1, said to have bpen, ascertained from the former zemindar’s 
papers, though the mobnsiff was satisfied from the copy of a sum- 
mary decree against the defendant that liis jumtna was only Sicca 
rupees 40. The defendant’s petition to the collector touching his 
having in the end of 1249 given ' up the land for which he had 
given a kuhooleut for three years (1247 to 1249,) supported by the 
evidence of one witness and the circumstance mentioned below, 1 see 
no reason to doubt ; and the notice said to have been served upon the 
defendant for the subsequent years I consider fictitious. The follow- 
ing is an abstract of the respective assertions as to demands and 
payments. 

Jnmma and payments according to plaintiffs. 

1246, Rupees 96-7-3-1. Rupees 42 as per fi)rmer putwarec’s papers. 
1247 to 1 Rupees 216-9-15. Rupees 216-9-15, as per kuhooleut, 
1249, J (Rupees 72-3-5,) &c. 

1250‘to 1 Rupees 197-1-3-2. Rupees 19-1-3-2, as per notice under 
1251, J Regulation V. 1812, &C. 

Jumma and payments according to defendant. 

1246, Rupees 45. Rupees 45 paid to former zemindar fur jote, Sicca 
Rupees 40. 
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1247 to) Rupees 216-9-15. Rupees 216-9-15»a8 per receipts, or 

1249, f memo, of accounts filed. . 

l)a to Do. 135. Rupees 129, as per receiptrfiled. 

1251 ^ PPf *«««>?<» 

The defendant asserts fiwt the three years’ kubooleut (1247 to 
1249,) for 96 beegahs lef-cottahs, jumma rupees was for 

waste land, exclusive of the jote in Kanooram^snyme, Jumma rupees 
45, which he held (dl the six yemrs, and the one in “ Ram Kisseu’s” 
name, jumma rupees 21-4, which he held in 1250 and 1251. 

In support of the payment of the kubooleut jumma (from 1247 to 
1249,) he hah filed a memo, for each year, in which he is credited 
with 30 rupees pay as d&k mohurer, an appointment not denied by 
tlm plaintiff, the balance being cash payment In support of the 
payments on account of the separate jotM (Kanooram’s and ^m 
Kisscn’s) he has filed receipts in which the said jotes are speci^d. 
The plaintiffs asserts that the defendant held only the land specified 
in the kubooleut and notice, and deny the authenticity of the receipts 
on account of the separate jotes, though they give him credit for 
payments to a much larger amount. The plaintifis managed to 
get the defendant’s property sold in execution of the decree appar- 
ently much imder its value, especially his land, which brought only 
3 rupees in the moonsifTs cutcherry, where it was up at the request 
of the plaintiffs, on tlie ground that the sum bid (or it in tlio motus- 
was much under its value, and though it was advertised accoid- 
iiig to the kubooleut, or rather the notice jumma, yet it is very clear 
from the detail that the Kanooram and Ram Kissen jotes wep dis- 
])()scd ot^ and the fictitious advertisement pcounts for there being no 
bidders except the creatures of the plaintiffs. The defendant also 
states that wlien seized in execution of the decree he was bringing 
200 rupees to deposit in court, and was plundered by the people ot 
tl»e plaintiffs, who subsequently made away with a large quantity 
of his property while he was in jail. I cannot in this case assist the 
defendant in respect to the sacrifice of his property or plunder of liib 
property, which I believe in, though not exactly to, the eitent ho 
asserts, but I am perfectly satisfied from the documents, evidence, 
and circumstances abovementioned, that the moonsiff s decision 
should be reversed, and I therefore decree the appeal, with costs, 
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The 28th June 1860. 

No. 11 of 1848. 

Jppeal from the decision of Movlvee Golam Asghur, Principal Sudder 
Ameen of Binagepore^ dated the ^th of June 1848. 

Kishen Koomar Nundy and Mahaburut Nundy, (Plaintiffs,) 
Appellants, 
versus 

Anund Chunder Chowdry, guardian of Kalikoomar Banerjea, 
(Defendant,) Respondent 

Claim, rupees 978-2, due on a bond for rupees 1000, dated the 
24th Assin 1261. 

The defendant denies the authenticity of the bond, and urges sun- 
dry circumstances against the probability of the money having been 
borrowed as asserted by Mooktakassy, the aunt of Kalikoomar. 

The principal sudder ameen dismissed the case, on the grounds 
that the sum said to have been borrowed was large with reference 
to the circumstances of the borrower ; that the asserted payment 
(125 rupees) before any thing was due by the terms of the bond w^as 
small and unusual ; that the witnesses were not of the respectable 
class to be looked for in such a document; that Nuffur Cliund 
(formerly a servant of the borrower,) in whose name a deed of 
gift had been produced before, and disallowed by the collector, now 
a^, a defendant denied it ; and that the money said to have been 
borrowed and paid was not entered in the accounts of Mookta- 
kassy, which were kept by the said Nuffur Chund. It appears that 
on the death of Mooktakassy, Rasmony, her sister-in-law and 
mother of Kalikoomar, applied to the collector to have her name 
entered as Mooktakassy’s heir, and that Nuffur Chund claimed her 
estate under a deed of gift, which was disallowed by the collector on 
the 1st of Assin 1252. On the 4th of that month this case was insti- 
tuted against Rasmony as the recorded heir of Mooktakassy, and 
Nuffur Chund as he was in possession of the estate to which the 
plaintiffs looked for their money. Mooktakassy, who went on a 
pilgrimage to the west in Maugh and died in Chyte 1251, is said to 
have borrowed the 1000 rupees on the 24th Assin and to have paid 
back 125 rupees on the 29th of Poos of that year though not due 
until Sawun 1252. Such payment, a month before starting on a pil- 
grimage and some six months before it was due, is most improbal)lc, 
and the omission in the plaint of any mention of the i)erson through 
whom the money was obtained for Mooktakassy, or the place in 
which it was paid, added to the grounds for dismissal detailed by the 
principal sudder ameen, satisfy me that the claim is fictitious. I 
therefore dismiss the appeal, with costs. 
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Tuk 28th June. 1850. 

No. 18 of 1849. 

Appeal from the decision of Moulvee Gholam Asghur, Principal Sadder 
Ameen of Dinayepore, dated the 26#A of May 1849. 

Nundaram Pcrtaub Mul, (Defendant,) Appellant, 
versus 

Setabchund, (Plaintiff,) Respondent. 

Claih, rupees 522-8, duefon account of a hoondee for 500 
rupees, dated the 3rd Kartikh 1254, drawn by the appellant on 
Torul Mul Golabchund, who accepted it, but did not pay, and_,have 
not filed any answer in tills case. 

The appellants allow that they gave the hoondee and received tlie 
money, but plead that the hoondee, which was payable within 15 
days, having been accepted, and the plaintiff, not having informed 
them for four months of the non-payment, cannot recover the 
amount from them. 

The principal sudder ameen decreed the case, with a proviso that 
the amount was to be recovered firom Torul Mul Golabchund, and 
failing that from the appellants. 

I think the principal sudder ameen’s decision a very proper one, 
and therefore dismiss the appeal, with costs. 

The 29th June 1850. • 

No. 19 of 1850. 

Appeal from the decision of Manickehund Shome, Additional Moonsiff 
of Rajarampore, ^c., dated the l5tA of December 1849. 

Diirpanarain Dass, (Defendant,) Appellant, 
versus 

Maharaj Tarakaunth Rai, (Plaintiff,) Respondent 

Claim, rupees 145-10-9, due for two instalments of a kistbundee 
for rupees 169-13-1, dated the 13th Assin 1255. The case was 
decreed exparte, and the appellant now pleads that he went on a 
pilgrimage before tlie case was instituted, and that it was decided 
before his return. It is not usual to go to Gya on a pilgrimage in 
July (13th Sawun) nor to be some five months in getting back again. 

I’he plaintiff states that the kistbundee was given for the 
balance due by the defendant’s son as ))utwarree, and the defendant, 
as his surety, after the son’s death. The defendant denies hhving 
given the kistbundee, and enters into a long detail, making out 
that the balance due by his son was something under rupees 20, 
without any allusion to his having been or not having been surety 
for his son. Under such circumstances, I see no ground for 
supposing that the kistbundee is a forgery, or for admitting the 
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pilgrimage plea. I tlierefore confirm the additional moonsifF’s 
decision^ and dismiss the appeal. 

The 29th June 1850. 

No. 173 of 1848. 

Appeal from the decision of Khadim Hossein, Moonsiff of Putneetullah, 
dated the \^th of June 1848. 

Deanutoollah Chowdhry, (Plaintiff*,) Appellant, 

, versus 

Onoopoorna Debya, (Defendant,) Respondent. 

Claim, rupees 276-3-10, due on a kistbundee for rupees 291, 
dated the 4th Bliadoon 1242. 

Defendant denies the authenticity of the kistbundee, and urges 
that her husband, who is said to have paid 169 rupees principal, with 
40 rupees interest in 1247, died in 1246, also that the plaintifTs 
servants failing to pay rent for some of her burmooter land she 
obtained it by complaining to another zemindar, and that the object 
of this suit is to deprive her unjustly of her land. 

The moonsiff* dismissed the case, on the grounds of discrepan- 
cies in the evidence, the suspicious appearance of the plaintiff'^s 
document, and an overcharge in interest. The witnesses to the 
kistbundee know nothing of the asserted payment in 1247, which 
is not proved and apparently merely asserted to evade the law of 
limitation. 

I see no reason for interfering with the moonsiff’s decision, and 
therefore dismiss the appeal, with costs. 
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Present : F. W. RUSSELL, Esq., Jdpqe. 

The 10th June 1850. 

Case No. 105 of 1850. 

Appeal from the decision of Baboo Nobinchunder Mitter, Moonsiff'of 
Bajapore, dated the 18^/t day of March 1850. 

Gooroodass Paul, (Plaintiff,) Appellant, 
versus 

Takooranee Dassee and Jodoonath Sein, (Defendants,) Respondents. 

CuaiM, for the recovery of rupees thirty-two, being the amount 
of a sum of money advanced on loan on a bond including interest 
It appears that the appellant preferred this appeal on the 29th 
day of April 1850, stating he would subsequently file his detailed 
grounds, and reasons for appealing: be has failed to do so, that is 
to say, he has failed to file his detailed grounds of appeal fpr a 
period of more than six weeks: therefore I dismiss this appeal, with 
costs, under the provisions of Act XXIX. 1841. 


The 10th June 1850. 

Case No. 205 of 1848. 

Appeal from the decision of Pundit Sreeram Turkolunkar, head 
Moonsiff' of HoogMy, dated the 29th day of July 1848. 

Sheikh Ghasee, (Defendant,) Appellant, 
versus 

Sheikh Kureembuksh, (Plaintiff,) Respondent 

Claim, for the recovery of the sum of rupees fifteen, annas five, 
gundahs seventeen, being the amount of cash advanced on loan on 
a bond including interest 

It appears from the papers of this case that, on the 5th day of 
April 1850, the vakeel for the appellant intimated the death of 
his client, in consequence of whicn the usual proclamation was 
issued for the appearance and attendance of the heirs of the deceas- 
ed, however: no person has appeared before this court as the heir 
up to this day, in consequence I order this appeal to be struck off 
the file. 
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The 10th June 1850. 

Case No. 304 of 1848. 

Appeal from the decision of Baboo Taruckchunder Ghose, Moonsiff 
ofMahanund^ dated the I Ith day of August 1848. 

Sumbhoochunder GliOvSaul, (Defendant,) Appellant, 
versus 

Rajeeblochun Banerjee, (Plaintiff,) Respondent. 

Claim, for possession of one beegah and two cottabs of purchas- 
ed lakliira.] briniottur (rent-free) land, with mesne profits, calculated 
at rupees fifty-two, annas four, (Company’s rupees 52-4.) 

The papers of this case show that the plaintiff, on the strength 
of a kuballa, bili of sale, dated the 23rd day of Srabun 1238 B. S., 
instituted this suit 

The defendant, in his answer, denies in toto having given the 
bill of sale aforesaid, and avers that he has not sold the land in dis- 
pute to the plaintiff 

The moonsiff having decreed the case, the appellant has prefer- 
red this appeal. 

In this case, the moonsiff has not conformed to the rule laid 
down in Section 3, Act XIL 1843, which requires that the moon- 
siff should record the points to be decided, the decision, and the 
reasons for the decision.^ The moonsiff has merely recorded the 
reasons for his decision. Hence this decision of the moonsiff is not 
in accordance with the spirit of the aforesaid Act, that is to say, with 
the spirit of Section 3, Act XIL 1843. P therefore decree this 
appeal, and reverse the decision passed by the moonsiff on the 11th 
day of August 1848, and I direct this case be ’remanded to the 
moonsiff, with instructions to restore the case to its original number 
on his file, and record a new decision on the case, supplying the 
defects noticed in this decree. • 

Costs to be paid for the present by each party respectively, and 
ultimately by the losing party. 

The value of the stamp upon the petition of appeal is to be 
refunded to the appellant 

The 10th June 1850. 

Case No 307 of 1848. 

Appeal from the decision of Baboo Jugbundoo Banerjee, Moonsiff of 
Byedbattee, dated the Wth day of August 1848. 

‘ Ranee Kattyanee, (Defendant,) Appellant, 

versus 

Sheikh Shumsooddeen, (Plaintiff,) Respondent 

Claim, for the reversal of a sale effected under Regulation V. 
1812, and to recover the value of the paddy and straw, laid at rupees 
fifty-six, annas eight 
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It is stated in the plaint that the plaintiff does not hold any 
maul (rent-paying) land, notmthstanding this fact, the managers 
of the estate of the defendant, on the pretence of claiming the 
arrears of rent due, enforced the provisions of Act V. 1812 against 
the plaiiftiffi thereby causing a loss of paddy and strafv, the produce 
of his pceruttur land. 

The defendant, in her answer, contends that there was a jumma 
of inipees twenty-four, annas eight, gundahs eleven, in the name of tho 
plaintiff and one J^eenooddee* ; that in consequence of their, that is 
to say, the plaintiff and Eyeenooddeen, having failed to pay the rent 
due up to the month of Poos 1254 B. S., the defendant caused 
a sale, according to law, of the paddy and the straw cultivated by 
them, that is to say, the plantiff and Eyeenooddeen. 

The moonsiff having decreed the case, the appellant has preferred 
this appeal , 

In this case, the moonsiff has not conformed to the rule laid down . 
in Section 3, Act XII. 1843, which requires that he should record 
*'the points to be decided, the decision thereon, and tlie reasons 
for the decision;” the moonsiff has merely recorded the reasons 
for his decision. Hence this decision of the moonsiff is not in accord- 
ance with the spirit of tho aforesaid Act, that is to say, with tho 
spirit of Section 3, Act XII. 1843. I therefore decree this appeal, 
and reverse the decision passed by tho moonsiff, on tho 1 1th clay of 
August 1848, and I order tho case be remanded to the moonsiff, • 
with instructions to restore the case to its original number on his* file, 
and record a new decision on this case, supplying the defects noticed 
in this decree. , 

Costs to be paid by each party respectively for the present, and 
ultimately by the losing party. 

Tho value of the stamp upoi\ the petition of appeal is to bo 
refunded to the appellant. 


The 12th June 1850. 

Case No. 308 of 1848. 

Appeal from the decision of Baboo Jugbundoo Banetyee, Moonsiff of 
Byedbattee, dated the 29lh day of August [ 848 . 

Bishonauth Sarbhoom Bhuttacharge, Jodoonauth Banerjec, Nundo 
Kishore Bose, and Govind Chnnder Bose, (Defendants,) Appellants, 

versus 

Radhamohun Nundeo, Rajnarayn Nundee, Sreedhur Nundee, and 
Nundokoomar Nundee, (Plaintiffs,) Respondents. 

Claim, for the reversal of an order passed under Regulation V. 
1812, and for a refund of the money deposited with interest, laid 
at Company’s rupees sixty-foui*, annas fourteen, gundahs ten, (Com- 
pany’s rupees 64-14-10.) 
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It is set forth in the plaint that the plaintiff holds a jumma of 
rupees ninety-eight, annas ten, and although they, the plaintiffs, had 
paid the rent for the year 1253 B. S. to the managers of the estate 
belonging to the defendants, they, the defendants, umiecessarily 
enforced the provisions of Regulation Y. 1812 against them, in con- 
sequence of which the plaintiffs de])osited the sunt' of rupees fifty- 
four, anna one, gundahs ten, in the office (ff the collector, and sub- 
sequently instituted this suit 

With the exception of Rajnarayn Nundee, the other defendants, 
in their answer, state that ' the plaintifis hold a jumma of 
rupees ninety-nine, annas six, gundahs five, and foiling to pay the 
rent due for 1253 B. S., they, the defendants, enforced the pro- 
visions of Regulation Y. 1812, and realized the same, that is to say, 
the rent due. 

The moonsiff having decreed the case, the appellants have 
preferred this appeal. 

In this case the moonsiff has not conformed to the rule laid down 
in Section 3, Act XII. 1843, which requires that he, the moonsiff, 
should record the •paints to he decided^ the decision thereon, and the 
reoMnsfar the decision ; but he has merely recorded the reasons for 
his decision. Hence his decision is not in accordance with the spirit 
of the aforesaid Act, that is to say, of Section 3, Act XII. 1843. 
Therefore I decree this appeal, and reverse the decision passed by 
the moonsiff on the 29th day of August 1848, and order that the 
casd' be remanded to the moonsiff, with instructions to restore the 
case to its original number on his file, and record a new decision in 
this case, supplying the defects noticed in this decision. 

Costs are to be paid by each party respectively, and ultimately 
by the losing party. 

The value of the stamp upon the petition of appeal is to be 
refunded to the appellant 

The 12Tn June 1850. 

Case No. 309 of 1848. 

Appeal from the decision of Baboo Juggobundoo Bautrjee, Moonsiff of 
Byedbattee, dated the 29th day of August 1848 . 

Bishonath Sarbhoom Blmttacharge, Jodoonath Banerjee, Govind- 
chunder Bo^, and Nundokishore Bose, (Defendants,) Appellants, 

versus / 

Radh&mohnn Nundee, Rajnf^ain Nundee, Sreedhur Nundee, and 
Nundocoomar Nund^, (Plaintiffs,) Respondents. 

Claim, for the reversal of an order passed under Regulation Y. 
1812, and for the refund of the money deposited, wuh interest, 
laid at Company’s rupees twenty-one, annas nine, gundahs fifteen, 
(CJompany’s rupees 21-9-15.) 
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It appears from the papers in this case that the moonsiff ^ consider- 
ed tills case to ho similar to &at of No. 13, also instituted by 
the same plaintiffs and appealed mider No. 308 of 1848; and 
he decreed this case on the same grounds as recorded by him, in his 
decision, on the case No. 13; and appellants, being dissatisfied with 
the decision passed by the moonsifl^ preferred tliis appeal. 

The moonsiff has not conformed to the rule laid down in Section 
3, Act XII. 1843, which requires that he, the moonsiff, should 
record “ the points to be decided, the decision thereon, and the rea- 
sons for the decision but has merely recorded the reasons for his 
decision ; hence this decision is not in accordance with the spirit- of 
the aforesaid Act, that is to say. Section 3, Act XII. 1 843 : there- 
fore I decree this appeal, and reverse the decision passed by the 
moonsiff, on the 29th day of the month of August 1848, and order 
that the case be . femanued to tlio moonsiff, with instructions to 
restore the case to its original number on his file, and record a 
new decision in this case, supplying the defects noticed in this 
decree. 

Costs arc to bo paid, for the present, by each parly respectively, and 
ultimately by the losing pailiy. 

The value of the stamp on the petition of appeal is to "bo refunded 
to tlie appellants. 


Tije 12tu June 1850. ^ 

Case No. 311 of 1848. 

Appeal from the decision of Baboo Juggohundoo Banerjee, Moonsiff of 
Byedbattee, dated the \Tthday of Avgust 1848 . 

Koylaschundcr Mookorjeo, (Plaintiff,) Appellant, 
versus 

Jutton Baudoorec and Doyaram Baudooree, (Defendants,) 
Respondents. 

Claim, for tlie recovery of the sum of Company’s rupees one 
hundred and fifty, being the amount advanced as a loan on u bond, 
including interest. 

It appears from the papers in this case that the defendants bor- 
rowed a certain aum of money from the plaintiff^ on a bond, dated 
the 2nd day of Bhadoon 1247 B. S., which, with the interest accru- 
ing thereon, amounted to rupees two hundred ; of this sum, that is to 
say, of this two hundred rupees, the defendants paid the sum of 
fifty rupees, and, failing to liquidate the balance of one bundredr and 
fifty rupees, the plaintiff filed this suit for the amount. 

The defendants, in their answer, deny the debt, and state that they 
had not ever known the plaintiff) who has filed this action against 
them at the. instigation of their enemy, one Rajmohun Ghuttuck. 

The moonsiff having dismissed the case, and the appellant, being 
dissatisfied, preferred this appeal. 


17 
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The moonstff has not In this case conformed to the rule laid 
down in Section 3, Act XU 1843^ which requires that he, the 
said moonsiff, should record " tAe poinU to be abided, the decision 
thereon, and the reasons for the dedsion,” the moonsiff has merely 
recorded the reasons for bis decision. Hence Ms decision is not in 
accordance with the spirit of the Act aforesaid, that is to say, with 
Section 3, Act XII. 1843 : therefore I decree this appeal, and 
reverse the decision passed by the moonsiff on the 17 th day of 
August 1648, and I direct that the Case be remanded to the moon- 
siff, with instructions to restore the case to its original number on 
his file, and record a new decision in this case, supplying the 
defects noticed in tliis decree. 

Costs are for the present to be paid by each party respectively, 
and ultimately by the losing party. 

The value of the stamp upon the petition o% appeal is to be 
refunded to the appellant 


The 12th June 1850. 

Case No. 317 of 1848. 

Appeal from the decision of Baboo Tarvekehunder Ghose, Moonsiff of 
Mahanund, passed on the 5th day of September 1848 . 

Shunjoo Beebee, daughter of the late Sheikh Buxoo, deceased, 

• (Defendant,) Appellant, 

versus 

Syud Fuzleh Moulah and Syud Buzleh Moulah, (Plaintiffs,) 
Respondents. 

Claim, for arrears of rent including interest, laid at Company’s 
rupees two, annas four, gundahs ten, (Company’s rupees 2-4-10.) 

The plaintiffs sue the defendant for the sum of rupees two, annas 
two, gundahs two, and two cowrees, being the actual balance of rent 
due by her, the defendant, up to the month of Aughun 1254 B. S., 
and for the sum of two annas, seven gundahs, and two cowrees, on 
account of interest thereon, thus maMng a total sum of rupees two, 
anhas four, gundahs ten. 

The defendant, in her answer, denies the claiiq, and states she 
does not hold any land belonging to the plidntiff. 

The mooiisiff having decreed the case, the appellant has preferred 
this appeal. 

The moonsiff has not in this case conformed to the rule laid down 
in Section 3, Act XII. 1843, which requires that he, the said 
moonsiff, should record ** the points to he decided, the decision thereon, 
and the reasons for the decision the moonsiff has merely recorded 
the reason for his decision ; hence this decision is not in accordance 
with the spirit of the aforesmd Act, that is to say, with Section 3, 
Act XIL 1843: therefore 1 decree this appeal, and reverse the 
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d^ision of the moonsiff passed on the 5th day of Septonber 1848, and 
direct that the case be remanded to the moonsifij with instractions to 
restore the case to its original number on his file, and record a new 
decision in the case, supplying the omissions noticed in this decree. 

Costs are for the present to be paid by each party respectively, 
and ultimately by the losing party. 

The value of the stamp upon the petition of appeal is to be 
refunded to tlio appellant. 


The 17th June 1850. 

Case No. 318 of 1848. 

Appeal from the decition of Baboo Nobinekunder Mitter, Moonsiff bf 
Bajapore, dated the 2Sthday of Auffuat 1848. 

Thakdbrdoss Shoorul, (Defendant,) Appellant, 
versus 

Ramjeewun Ghose, (Plaintiff,) Respondent 

Claim, for the recovery of rupees sixty-six, annas six, gundalis 
eighteen, cowrees three, being the amount of a sum of money 
advanced on loan on a bond, including interest 

The plaint sets forth that the defendant had borrowed the sum of 
rupees ninety-pine from the plaintiff, on- a bond bearing date 
the 18th day of Srabun 1249 B. S., on the condition that he wopld 
repay fifty rupees (50 rupees) in the month of Poos following, and 
the sum of rupees forty-nine in tlie month of Chytro of the same 
year, that is to say,an the year 1249 B. S., with all accruing interest : 
that, in the month of h^angh 1249 B. S., the defendant repaid 
rupees forty-nine, on account of the principal money, and five rupees 
on account of the interest, leaving uimaid the sum of rupees seventy- 
nine, annas fifteen, gundahs five, including the interest; of this sum, 
that is to sa^, the sum of rupees seventy-nine, annas fifteen, gundahs 
five, the defendant subsequently paid the sum of rupees seventeen, 
and failing to pay the balance, the plaintiff has institnted4;his suit 
against him. 

The defendant, in his answer, denies the debt, and avers that the 
plaintiff* has sued him from enmity, on the strength of a false bond. 

The moonsiff states that the point for adjudication in this case is, 
whetlicr the bond filed by the plaintiff is genuine or otherwise. 
From the evidence of the four witnesses to the execution of the bond, 
the demand of the plaintiff has been satisfiictorily proved ; and tho 
objection raised by Ine defendant, that the case has been instituted 
from enmity, has not been established; on the contrary, on the defen- 
dant being questioned by the moonsiff, he, the defendant, admits 
being indebted to the plaintiff the sum of rupees seven. Hence it is 
evident from his own admission that he is a debtor to the plaintiff. 
The moonsiff therefore decreed the case. 
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It is urged in the appeal, that the appellant could produce only 
one witness, the others having all of them absconded, to prove the 
enmity ; and that the bond med by the plaintiff is evidently newly 
written on old paper, which paper had been made to appear old by 
soiling it with the hand; and that the moonsiff unjustly decided tho 
case without paying any attention to the above circumstances. 

The points for a^udication in this case are as follow : — 

First , — Whether the demand of the plaintiff is just or otherwise? 

Secondly . — Whether the bond filed by the plaintiff has been 
proved or not ? 

Thirdly . — Whether the objections raised by the appellant regard- 
ing the enmity,are true or not ? and whether the paper on which the 
bond had been written, had been soiled by the hand to malcc it 
appear old ? 

From the evidence of the four witnesses examined for the plain- 
tiftj the first and second points appear to mo to, have been satisfac- 
torily proved. With regard to the point urged by the appellant of 
enmity towards him, the appellant, by the plaintifti I cannot believe 
it, because, as the moonsiff* states in his decision, he, the appellant, 
admits that he is a debtor to the plaintiff, and 1 do not suppose the 
plaintiff would have lent him, the appellant, money, if he, the plain- 
tiff, had entertained enmity towards him. Moreover, there is not any 
appearance on the bond which can bear out tho assertion of the 
appellant that it has been soiled with hands. Hence the decision of 
the moonsiff appears to me sound and just, and the objections of the 
appellant frivolous ; therefore 1 dismiss this appeal, with costs. 


The 17tii June 1850. 

Case No. 323 of 1848. 

Appeal from the deemon of Batoo Juybundoo Banerjee, Moonsiff of 
Byedhattee, dated the \bth day of September 1848. 

Nokoor Doss, (Defendant,) Ai)pellant, 
versus 

Casecnath Mangee, Bishonauth Mangeo, Nuffer Mangee, Plaintiffs, 
liammoliun Bhuttacharge, Joynarayn Bhuttacharge, Gopeenauth 
Bhuttacharge, Neemye Napeet, Juggiswur Mangee, Kcnaram Doss, 
Nuffer Bmowee, Gopaul Adduck, Bholananth Kolea, Nuffer 
Baugdee,' Nuffer Doss, Sheikh Ameer, Mookhtai’am Pattur, 
Suroop Satra, Soobul Moochee, Puddo Kolea, and Kalcedoss 
Dbss, (Defendants,) Respondents. 

Claim, for the reversal of a decision passed under Act IV. 
1840, and to be placed in possession of the "brimutter” land taken in 
farm, laid at rupees nineteen. 

The plaint sets forth that the plaintiffs had, on the 15th day 
of Bysakh 1241, taken in farm tlu:ee beegahs and a half of 
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" Lrimuttor” lakliiraj land from the defendant, Rammohun Bhut- 
tachar^c, on an annual rent of rupees seven, annas four : that 
the plaintilfs had, in the year 1250, sublet one beegah and two 
cottahs, which one beegah and two cottahs of land was a parcel of 
the aforesaid three beegahs and a half, to the defendant Nokoor Doss, 
on a lease for four years ; at the expiration of this lease for four 
years, the plaintilfs sublet the same parcel of land to the defendant, 
Noemyo Napit, and the defendant, Nokoor Doss, filed a suit under 
Act IV. 1840, and obtained* a decree; in consequence of which 
the plaintiff instituted this suit. 

The defendant, Nokoor Doss, in his answer, states that he had, on 
the 25th day of Bysakh 1232 B. S., taken in farm the land in dispute, 
from the defendant. Rammohun Bhuttacharge, at an aimual rent .of 
seven rupees, and that he is now in possession of it, the said land. 

The answer given by the defendant, Rammohun Bhuttacharge, 
supports the plaint 

The moonsiff having decreed the case, the appellant has preferred 
this apjieal. 

The moonsiff has not in this case conformed to the rule laid down 
ill Section 3, Act XU. 1843, which requires that ho, the moonsiff, 
should record ‘‘ the points to be decided, the decision thereon, and the 
reasons for the decision but he has merely l*fecordod the reasons for 
his decision. Hence the decision of the moousifi‘ is not in accordanco 
with the spirit of the aforesaid Act, that is to say, with, the spirit of 
Section 3, Act XIL 1843: therefore I decree this appeal, sand 
reverse the decision of the moonsitfj passed on the 15th day of 
Sejitember 1848, and direct that the case be remanded to the moonsiff, 
with instructions to restoi’e the case to its original number on his file, 
and record a now decision in tliis case, supplying the defects recorded 
in this decree. 

Costs are to be paid by each jparty respectively for the present, 
and ultimately by the losing party. 

The value of the stamp upon the petition of appeal is to be 
refunded to the appellant 


The 17Tn June 1850. 

Case No. 324 of 1848. 

Appeal from the decision of Baboo Doorpapersaud Ghose, Moonsiff of 
Nyascrai, passed on the 7th day of September 1848. 

Roopchand Panjareo, (Defendant,) Appellant, 
versus 

Jeetoo Panjareo, (Plaintiff,) Respondent 

Claim, for the recovery of rupees thirty-one, annas nine, gun- 
dahs two, being the amount of a sum of money adyanced on loan on 
a bond, iuclading interest 
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It appears from the papers in this case that the plaintiff advanced 
the sum of thirty rupees on loan to the defendant on a bond, bearing 
datetlie 20tli day of Poos 1247 B. S.: the interest accruing thereon 
amounted to rupees eighteen, annas fourteen, gundahs nine and a 
half, making a total sum of rupees forty-eight, annas fourteen, 
gundahs nine and a half ; of which the defendant paid eighteen 
rupees, that is to say, ten rupees on account of the principal money, 
and eight rupees on account of interest; and failing to pay the 
balance, that is to say, thirty rupees, ffmrteen annas, and nine and a 
half gundahs, the plaintiff instituted this suit 

The defendant, in his answer, denies the debt, and avers that he 
was absent from his home on the date on which the bond is said to 
have been executed, and that the plaintiff has sued him from 
enmity. 

The moonsiff having decreed the case, the appellant has plreferred 
this appeal. 

In this case the moonsiff has not conformed to the rule laid down 
in Section 3, ActXIL 1843, which requires that he, tlie moonsiff, 
should record “ the points to be decided, tlie decision thereon, and 
the reasons for the decision.” In this case the moonsiff* has mere- 
ly recorded the reasons for his decision. Hence the decision of the 
moonsiff is not in accdldance with the spirit of the aforesaid Act, 
that is to say, with the spirit of Section 3, Act XII. 1843; 
therefore I decree this appeal, and reverse the decision of the moon- 
siff 'passed on the 7th day of September 1848, and direct that the 
case be remanded to the moonsiff to restore the case to its original 
number on his file, and then record a new decision, supplying the 
defects recorded in this decree. 

Costs to be paid for the present by each party respectively, and 
ultimately by the losing party. 

The value of the stamp upon the petition of appeal is to be 
refunded to the appellant 

Tdb 17Tn June 1850. 

Case No. 327 of 1848. 

Appeal from the decision of Mr. A, Davidson, late head or Sadder Moon- 
siff of Serampore, passed on the \2th day of August 1848. 

Ramchunder Doss, (Plaintiff,) Appellant, 
versus 

Maih^r Khansamah and Huranee Beebee, widow of the late 
Dhunnoo Tailor, deceased, (Defendants,) Respondents. 

Claim, for damages sustained by the loss of paddy, laid at Com- 
pany’s rupees ninety-three, annas twelve, (Company’s rupees 93-12.) 

It is set forth in the plaint that Maiher Khansamah obtained a 
decree in case No. 1486, and, in execution of which, caused the 
attachment of four thatched houses and one hundred and twenty-five 
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maunds of padd^, (alleging it to be one hundred maands) belong- 
ing to the plaintiff, on the 15th day of Maugh 1253 B. S., owing to 
his being the surety and security of the defendant in the aforesaid 
case, and Maiher Khansamah, having subsequently taken charge of 
the paddy, allowed it to become damaged : the plaintiff therefore 
instituted this suit 

The defendant, Maiher Khansamah, in his answer, denies having 
caused any damage to the paddy, and that the plaintiff had himself 
caused it « 

The head or sudder moonsiff having dismissed the case, the appel- 
lant has preferred this appeal. 

The moonsiff has not in this case conformed to the rule laid down 
in Section 3, Act XII. 1843, which requires that he, the moon- 
siff, should record “ the points to he decided, the dedsion thereon, and 
the reckons for the decision but he, the moonsiff^ has merely recorded 
the reasons of his decision. Hence his decision is not in accordance 
with the spirit of the aforesaid Act, that is to say, the spirit of Sec- 
tion 3, Act XII. 1843: therefore I decree this appeal, and reverse 
the decision passed by the moonsiff on the 12th day of August 
1848, and direct that the case be remanded to the moonsiff, with 
instructions to restore the case to its original number on his file, and 
record a new decision, supplying the omilfions recorded in tliis 
decree. 

Costs to be paid by each party respectively, and ultimately by the 
losing party. • 

The value of the stamp upon the petition of appeal b to bo 
refunded to the apjpollant. 

The 20th June 1850. 

Case No. lOp of 1840. 

Appeal from the decision of Baboo Juggobutidoo Banerjee, Moonsiff 
of Byedbattee, passed on the 2\st day of March 1850 . 

Bishonauth Banerjee, (Defendant,) Appellant, 
versus 

R-ijkissoro Banerjee and Aaoadomoee Banerjee, (Plaintiffs,) Ram- 
chand Dhoba, Monmoheenee Debea, and Omachurn Mookerjeo, 
(Defendants,) Respondents. 

Claim, for the reversal of a decision passed under Regulation 
VII. 1799, and to obtain possession of certain lackhiraj rent-free 
land with its rent, laid at Company’s rupees one hundred and nine- 
teen, annas twelve, (Company’s rupees 119-12.) 

It appears from the papers in this case that the appellant prefer- 
red this appeal on the 26th day of April 1850, stating he would 
subsequently file his detailed grounds for appeal; but he, the appel- 
lant, has neglected and failed to do so for a period exceeding six 
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weeks. Thei^forc I dismiss this appeal^ with costs on default dhdor 
the provisions of Act XXIX. 1841. 


The 27tii June 1850. 

Case No. 334 of 1848. 

Jppeal from the decition of Pundit Sreeram Turkolunkar, head 
Moonsijf of Rooghly, dated the 30M day of August 1848. 

Mirza Wahid Ali, (PlahitiflFj) Appellant, 
versus 

Punchanun Chuckerbuttee, (Defendant,) Respondent. 

' Aga Mohummud Yeosoof, Claimant. 

Claim, for the arrears of rent including interest, laid at Company’s 
rupee one, annas two, gundahs throe, cowrees two, (Company’s 
rupee 1-2-3-2.) 

The plaintiff states that he is the muttuwalleeoftho wuqf mohaul, 
which belonged to the late Nusrutoolla Khan of Ehankrajolo ; tliat 
within the village called Alifnuggur aUas Gorebarree, adjoining to 
the said mohaul, there was a jumma of rupee one, annas five, gun- 
dahs thirteen, in the namo of the late Gungaram Kandoor, realized 
through Punchanun ffeuckerbuttee ; tliat in consequence of the 
defendant failing to pay the arrears of rent due from the month of 
Kartikh to Chyte 1254 B. S., which arrears of rent amount to 
rupee one, annas two, gundahs throe, cowrees two, including 
interest, the plaintiff instituted the suit 

The defendant admits the demand of the plaintiff, and declares 
that he was unable to pay the amount from want of means, &c. 

The claimant, Aga Mohummud Yeosoof, states, in his petition, 
that, he and one Abool Hoosein |^han were appointed mnttuwallccs 
of the aforesaid wuqf mohaul ; that the plaintiff, having fraudulently 
styled himself the muttuwallee, enforced the provisions of Regula- 
tion V. 1812 against the ryuts Ramsoondcr Seit and others; on 
which occasion he, the claimant, presented a petition to the collec- 
tor, who rejected the statement of the plaintiff respecting his, the 
plaintiffs, being the muttuwallee; notwithstanding which the plaintiff, 
with a view to obtain a document to the said effect, that is to say, 
to the effect of bis, the plaintiff’s, being tlic real muttuwallee, has 
instituted this suit, and he has induced the defendant to file an 
answer acknowledging the claim, &c. 

Thp head moonsiff of Hooglily states, although the plaintiff has 
produced some witnesses, and has hied some thoka papers, and the 
defendant acknowledges the demand, still from the papers filed by 
the claimant, that is to say, a copy of the plaint filed by the plaintiff 
in the office of the collector, together with that of the order passed 
by the collector thereon, and a copy of a decision No. 331, passed by 
the head moonsiff on the 7th day of June 1844, it does not appear 
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that the plaintiff is the muttuwallee, nor does it appear that he, the 
plaintiff, has been ap^rainted the mattnwallee by any person or 
public officer, who possessed the competent authority or power to 
nominate him, the aforesaid plaintiff, to be muttuwallee ; that the 
plaintiffi with the view to obtain a document, leagued with the 
defendant and induced the said defendant t:o file a kubool-juwaub in 
the case. Therefore, under these circumstances, the head moonsiff 
dismissed the ciise. 

The appellant contends that, according to the conditions of the 
fifteenth paragraph of the wuqfnamah ^ven by the late NusrutooUa 
Khan to his son, Abool Hoosein, he became the muttuwallee ; but 
owing to his, Abool Hoosein’s, being childless, he, the Abool Ifooseiii 
aforesaid, resigned tlie situation of muttuwallee, and appointed the 
appellant, who is the son-in-law of Abool Hoosein, to be the muttu- 
wallee of the wuqf mohaul, and he has accordingly continued per- 
forming the duties of muttuwallee ; and these facts have been proved 
by the witnesses for the appellant Moreover, the appellant filed a suit 
under Na 164, against a ryut by name Gobind Ghoso, in the court 
of the head moonsiff, and obtained a decree on the 28th day of July 
1848, which became ultimately final ; that, in a case of execution of 
decree No. 132, the head moonsiff enforced tlie decree against the 
appellant, owing to his, the appellant’s, being fiffe muttuwallee; and the 
moonsiff has invariably demanded the amount of the decree from him, 
the appellant Hence the head moonsiff’s having dismissed the case on . 
the ground that the appellant does not appear to be the true m&ttu- 
wallee, is contrary to his own former decisions, &c., abovementioned, 
and is manifestly unjust Further, the appellant having been dis- 
satisfied with the orders of the collector above noticed, he, the 
appellant, appealed to the revenue commissioner, and the revenue 
coinmissio)ier remanded the case to the collector for re-trial, which 
case is still pending the decision oi the collector : hence Uie order of 
the collector is no bar in this case, &c. 

Aga Mohummud Yeosoof, the claimant, filed also a petition in this 
court, stating that the appellant having omitted to include the name 
of the claimant in the appeal, the same, that is, the petition of 
.npiHiul, is not admissible in a court of justica 

The appellant urges, in his appeal, that the head moonsiff has 
decided this case contrary to the decision passed by him in case 
No. 164, on the 28th day of July 1848, and the order passed by him 
in tlie decree-jarce case No. 132 ; and ho, the appellant, further 
states that the order passed by the collector, rejecting the petition 
presented mider Regulation V. 1812, has been reversed by the 
commissioner, and the case remanded for re-trial. I consider a new 
trial expedient in order to set at rest the foregoing objections. Hence 
1 decree this appeal, and reverse the decision passed by the head 
moonsiff of Hooghly, Pandit Sreeram Tnrkolunkar, on the 13th day 
of August 1848, and I order that this case be remanded to the 

18 
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hoad moonsilF, with instructions to restore the case to its original 
number on his file, and, having paid attention to the points noticed 
in this decree, to re-try the case. 

Costs are to be paid for the present by each party respectively, 
and ultimately by the losing party. 

The value of the stamp upon the petition of appeal is to be 
refunded to the appellant 

The 27Tn June 1850. 

Case No. 335 of 1848. 

Ajppeal from the decision of Pundit Sreeram Turkolunkar, head Moon- 
sif of ^Hooghly, passed on the 3i)th day of August 1848. 

Mirza Wahid Ali, (Plaintilf,) Appellant, 
versus 

Ramchand Teewnr, (Defendant,) Respondent 

Claim, for the arrears of rent including interest, laid at Com- 
pany’s rupees eight, annas six, gundahs nineteen, cowreo one, 
(Company’s rupees 8-6-19-1.) 

It is set forth in the plaint that the plaintiff, styling himself to be 
the muttuwallee of the wuqf mohaul of the late Nusrutoolla Khan, 
of Khankrajole, aUc^^that, within the aforesaid mohaul, there is a 
Aank belonging to Bair Aliff Khan, &c., which the defendant had 
taken in farm at an annual rent of rupees one hnndred and forty- 
seven, annas three, and, on the defendant failing to pay the balance 
of his rent due for the year 1254 B. S., amounting to rupees eight, 
annas six, gundahs nineteen, cowree one, which sum includes all 
accruing interest thereon, that is to say, on the balance of rent, he, 
the plantiif, instituted this suit 

Tho defendant, in his answer, admits the demand made by the 
plaintiff, and states that, owing to his being in reduced circumstances, 
he was unable to pay the same. 

The moonsiff deemed this case to be similar to that of No. 165 ; 
and on the perusal of all the papers in both the cases, he, the moon- 
siflF, considered the demand of the plaintiff to be unjust, because he, 
the appellant, had not been duly appointed to be the muttuwalluu of 
the said wuqf mohaul, and therefore dismissed the case. 

It is urged, in the appeal, that the appellant being dissatisfied with 
the decision passed by the head moonsiff in this case No. 165, he, 
the appellant, has appealed against it under No. 334, and, having 
already detailed at length his reasons and grounds for appealing in 
that case, he solicits that this appeal may be decided, reference hav- 
ing been duly made to the reasons recorded in those cases. 

This case is precisely similar to the appeal case No. 334, and the 
reasons for my decision given in that case are equally applicable to 
this case. I therefore do not deem it necessary to recapitulate them 
in this decree. Hence I decree this appeal, amt reverse the decision 
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passed by the head inoonsid'. Pundit Sreeram Turkolunkar, on the 
30th day of August 1848, and I order that the case be remanded to 
the head moonsitf, with instructions to restore the case to its original 
number on his file, and, having paid attention to the points noticed 
in this decree, to re»try the case. 

Costs are to be paid for the present by each party respectively, 
and ultimately by the losing party. 

The value of the stamp upon the petition of appeal is to be 
refunded to the appellant • 

The 27Tn June 1850. 

Case No. 336 of 1848. 

Appeal from the decision of Pundit Sreeram Turkolunkar, head Moonsijf 
of Hoophhj, passed on the 30<A day of August 1848. 

Mirza- Wahid Ali, (Plaintiff,) Appellant, 
versus 

Joygopaul Dutt, (Defendant,) Respondent 

Cr.AlM, for arrears of rent, including interest, laid at Company’s 
rupee one, annas two, gundahs eighteen, cowrees three. 

It appears from the papers in this case that the plaintiff styled 
himself to be the muttuwallee of the wuqf mohaul belonging to the 
late Nusrutoolla Khan of Khankrajole, and, alleging that in Alif- 
iiuggur alias Gorebaree situated within the aforesaid mohaul there 
is a jumma of rupee one, annas thirteen, gundahs eighteen, in the 
name of the late Nundolaul Dutt, realized tlirough the defendant, 
who failing to pay the balance of rent due for the year 1254 B. S., 
that is to say, the balance amounting to rupee one, annas two, gun- 
dahs eighteen, and cowrees three, which sum includes the interest 
accruing, the plaintiff has instituted this suit. 

The defendant, in his auswer, admits the demand of the plaintiil^ 
and declares that, notwithstanding that lie, the defendant, is prepar- 
ed to discharge the said demand, the plaintiff would not receive the 
amount, and has sued with the motive of causing distress. 

The head moonsiff deemed this case to bo similar to the one in- 
stituted under No. 165, and, on the perusal of ali the papers hied in 
both cases, he, the moonsiff, considered that, as the plaintiff had not 
been duly appoiuted muttuwallee of the wa<^f mohaul, his demand 
is unjust ; and therefore dismissed the case. 

It is urged, in appeal, that the appellant, having been dissatisfied 
with the decision of tlie moonsiff passed by the moonsiff in case 
No. 165, has appealed against it under No. 334, and, having already 
detailed at length his grounds for appealing in that case, he, the 
appellant, solicits that this appeal may be decided with reference to 
those reasons. 
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This case is precisely the same and similar to the appeal case 
Na 334, and the reasons for my decision given in the case are, in 
like manner, equally applicable to this case: 1 therefore do not deem 
it necessary to recapitulate them in this decree. Hence I decree this 
appeal, and reverse the decision passed by the Jiead moonsiff^ Pan- 
dit Sreeram Turkolunkar, on the 30th day of August 1848, and I 
order that this case bo remanded to the head moonsilF, with instruc- 
tion to restore the case to its original number on his file, and, having 
paid attention to the points noticed imihis decree, to re-try the case. 

The costs are to be paid for the present by each party respective- 
ly, and ultimately by the losing party. 

The value of the stamp upon the petition of appeal is to be 
refunded to tlie appellant 

The 28th June 1850. 

Case No. 338 of 1848. 

Appeal from the decision of Baboo Taruekehunder Ghose, Moonsiff of 
Mahanaud, passed on the 18M day of September 1848. 

Sibkisto Mittcr and Oemeischunder Mitter, (Plaintiffs,) Appellants, 

versus 

Chytunchum Bhurr, Gooroochurn Bhurr, Thakoordoss Bhurr, 
Tarrachurn Bhurr, Okkhoy Bhurr, and Anuntho Bhurr, (Defend- 
ants,) Respondents. 

Claim, for arrears of rent, including interest, laid at Company’s 
rupees nine, annas eleven, gundalis tliirtcen, cowrees two, (Com- 
pany’s rupees 9-11-13-2.) 

The plaintiff sues the defendants for rupees nine, annas eight, 
being the amount of arrears of rent due for the year 1254 B. S., 
and the sum of annas three, gunaahs thirteen, and cowrees two, on 
account of interest, thus making a total of rupees nine, annas eleven, 
gundahs thirteen, cowrees two, (Company’s rupees 9-11-13-2.) 

The defendants, in their answer, state that they had paid tho 
whole of the rent for the year 1254 B. S., and * that they had 
obtained a receipt for it, which fact the plaintiffs deny ; and the plain- 
tiffs have sued them, the defendants, from enmity, falsely alleging 
that the jumma is rupees nine, annas eight, whereas in truth the 
rent is only rupees nine, anna one. 

The moonsiff having decreed the case for rupees m'ne, anna one, 
with interest, the appellants preferred this appeal 
In this case the moonsiff has not conformed to the rule laid down 
in Section 3, Act XII. 1843, which requires that he, the moonsiff, 
should record the points to be decided, the decision thereon, and 
the reasons for the decision;” but he, the moonsiff, has, in this case, 
merely recorded the reasons for his decision. Hence this decision of 
the moonsiff is not in accordance with the spirit of tho aforesaid Act, 
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that is to say, the spirit of Section 3, Act XII. 1 843. I therefore 
decree this appeal, and reverse the decision passed by the moonsiff 
of Mahanand on the 18th day of September 1848, and order that 
the case be remanded to the moonsiff, with instrnctions to restore 
the case to its original number on his file, and record a new deci- 
sion in this case, supplying the defects noticed in this decree. 

Costs for the present are to be paid by each party respectively, 
and ultimately by the losing party. 

The value of the stamp Upon the petition of appeal is to be 
reiunded to the appellant. 

The 28th June 1850. 

Case No. 339 of 1848. 

Appeal from the decision of Baboo Boorgapersaud Ghose, Moonsiff of 
Nyaaerai, passed on the 8th day of September 1848. 

Moheschundcr Biddiabagis, and, after his death, Gopaul Doss 
Banerjec, the son of the deceased, (Plaintiff)) Appellant, 

versus 

Goverdhun Kolea, (Defendant,) Respondent 

CiiAiM, for arrears of rent including interest, laid at Company’s 
ru])ces fifteen, annas six. 

The plaintiff sues the defendant for the sum of rupees fiff^n, 
annas six, that is to say, rupees fourteen, annas seven, on account 
of rent from the month of Sraubun to tlie month of Maugh 1254 
B. S., and for the sum of annas fifteen, on account of interest 
accruing. 

The defendant, in his answer, denies the demand, and avers that 
he had paid the whole of the refit for the years 1253 and 1254 
B. S. to Rakhaldoss Mookerjee, who is the proprietor of the 
land. 

The moonsiff nonsuited the case, and the appellant in consequence 
preferred this appeal. 

In this case the moonsiff has not conformed to the rule laid down 
in Section 3, Act XIL 1843, which requires that he, tlie moonsiff, 
should “ record the points to be decided, the decision thereon, and 
the reason for the decision but he, the moonsiff, has merely recorded 
in this case the reasons for his decision. Hence this decision of 
the moonsiff Is not in accordance with the spirit of the aforesaid Act, 
that is to say, in accordance with the spirit of Section 3, Act XIL 
1843 : therefore I decree this appeal, and reverse the decision 
passed by the moonsiff of Nyaserai on the 8th day of September 
1848, and order that the case be remanded to the moonsiff, with 
instructions to restore the case to its original number on his file, and 
record a new decision in the case, supplying the defects noticed in 
tliis decree. 
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Costs for the present are to be paid by each party respectively, 
and ultimately by the losing party. 

The value of the stamp upon the petition of appeal is to be 
refunded to tlic appellant 


The 29tu June 1850. 

Case No. 18 of 1847. 

Appeal from the decision of Spud Oosmion AH, late Additional Principal 
Sadder Ameen of Hooghly, passed on the \ 2th day of August 1847 . 

Luckccmonec.Dassee, widow of the late Lollmohun Sein, deceased, 
Bissumbhur Sein, Pooleenbeharee Sein, and Bishomonee Dassee, 
Zemindars, (Defendants,) Appellants, 

versus 

llajkisto Mitter, executor of the estate of and guardian of Soonith- 
nath Mullick, a minor, and son of the late Sectanath Mullick, 
deceased, (Plaintlif) the Collector of Hooghly, and Rainmohun 
Ghose, putneedar of lot Baildoobee, (Defendants,) Respondents. 

This suit is for the reversal of that part of the order passed by 
the additional principal sadder ameen which awards costs for suit, 
laid at Company’s rupees eight hundred and sixteen, annas seven. 

The plaintiff sues for the reversal of a sale effected under the 
provisions of Regulation VHI. 1819, and summary order passed 
by “the Sadder Board of Revenue, and to obtain possession of a 
three annas and four gundahs share in lot Baildoobee as a putnee 
tenure, calculating tlie suit at rupees four thousand, three hundred, 
and sixty-one, anna one, (Company’s rupees 4,361-1,) that is to say. 


Proceeds of sale, 2,400 

The profits arising from the aforesaid three 

annas, mur gundahs share, 1,600 

Wasilat, mesne profits, 361 1 


Total, 4,361 1 


The defendants Rammohun Ghose and the coJlector of Hooghly, 
in their answer, contend that the sale was not illegal, and that it was 
subsequently confirmed by the Sudder Board of Revenue. 

The late additional principal sudder ameen, considering the pub- 
lic sale had been irregularly conducted, and the plaintiff' having fail- 
ed to establish his claim for mesne profits, reversed the sale, and 
decreed the case for a sum less than that demanded by the plaintiff ; 
and he, the additional principal sadder ameen, saddled the zemin- 
dars or appellants with the whole costs of suit, including interest 
It is urged, in appeal, that, in consequence of the appellants not 
having been served with the usual notice and proclamation, they 
were unacquainted with the fact of the institution of this suit against 
them, hence they could not file an answer in the suit ; that although 
the late, additional principal sudder ameen decreeil the case for a 
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sum less than that demanded by the plaintiffs, he, the late addi- 
tional principal sudder ameen, has unjustly saddled the appellants 
with the whole costs of suit ; and, therefore, they appeal against the 
order regarding costs. 

This case was, on the 13th day of December 1840, dismissed 
under the provisions of Act XXIX. 1841, and subsequently 
restored to its original number on the file, under Act XVL 1845. 

On the 21st day of May 1850, a proceeding was held under 
the provisions of Section lOj* Regulation XXVL 1814, it being 
necessary to investigate whether the order of the late additional 
principal sudder ameen, decreeing the case for a sum less in amount 
than the sum demanded by the plaintiff^ and saddling the appellants 
with the costs of suit on the whole amount of the demand, including 
interest, was just or otherwise. The parties were consequently 
ordered to produce further proof, should either party be desirous to do 
so, within the period of eight days. Neither of the parties produced 
any additional proof; but the appellant filed a petition, praying that 
the case may be decided with reference to the proofs already adduced 
by him in the case. 

In this case the late additional principal sudder ameen has not con- 
formed to the rule laid down in Section 3, Act XII. 1843, which 
requires that he, the additional principal sudder ameen, should record 

the points to be decided^ the decision thereon^ and the reasons 
for the decision but he, the late additional principal sudder ameen, 
has merely recorded the reasons for his decision. Hence this decision 
of the late additional principal sudder ameen is not in accordance 
with the spirit of the said Act, that is to say, in accordance with the 
spirit of Section 3,* Act XII. 1843, Hence I decree this appeal, 
and reverse the decision passed by the late additional principal sudder 
ameen on theS 12th day of August 1847, and order that tne case be 
remanded to the principal sudder ameen, with instructions to restore 
the case to its original number on his file, and record a new decision, 
supplying the defects noticed in this decree. 

Costs of suit are for the present to be paid by each party 
respectively, and ultimately by the losing party. 

The value of the stamp upon the petition of appeal is to be 
refunded to the aj>pollants. 
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Pkesent: 0. STEER, ^ Esq., Officiating Judge. 

The IsT June 1850. 

Case No. 21 of 1849. 

Appeal against the decision of Baboo Opender Chunder Nyaruttun 

Bahadoor^ Principal Sudder Ameen of Jessore, dated the \7th July 

1849. 

Bholanath Hitter, (Defendant,) Appellant, 
versus 

Bhowanee Deen and Ealeekapersaud, (Plaintiffs,) Respondents. 

The plaintiffs, laying their action at rupees 646-9-8, sue for the 
balance, with interest, of a debt on bond executed in their favor by 
the defendant 

The defendant denies the debt in totoy and pleads that the suit is 
brought against him out of spite arising from certain disputes ^j;id 
quarrels existing between the parties. 

The principjd sudder ameen declared the debt fully proved, and 
accordingly decreed the suit in favor of the plaintiffs : and seeing 
nothing in the grounds of appeal or in the record to justify any 
interference with this decisi^, I uphold it, dismissing this appeal, 
with costs. • 


The 5th June 1850. 

Case No. 4 of 1848. 

Appeal against the decision of Baboo Loknath Bose^ second Principal 
Sudder Ameen of Jessore^ dated \ th January 1848 . 

Shree Gopal Paul Chowdree, for himself and as one of the guardians 
of Kishen Gopal Paul Chowdree and others, minors, and Birnla 
Dassea and Slirecmunt Kund, as joint guardians with the above 
Shree Gopal of the said minors, appellants in the suit of Shair 
Khan and Baboo Khan, Plaintiffs, Respondents, 

versus 

The Appellants, Petumber Shah, and others. Defendants. 

This suit was instituted on the 14th September 1846, to obtain 
possession of a gantec jiimma in right of purchase, and recover 
mesne profits on account of the same. Suit laid at rupees 1435. 
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Tlie pluiat sets forth that Musst M^amya Dossea was tho owner 
of a gantee jnmma of rupees 288-11 in tho villages of Raimaf 
nick and Kutchoa, pergunnah Eusuppoor Ameerabad. Thejum- 
ina, being put up for s^c in tho collector’s office for arrears of rent 
of 1238 B. S., was purchased, on the 20th June 1834, by Petumber 
Shah, by whom the purchase was transfeiTed, on the 3ra December 
following, to the plaintiffs. They took formal possession, but were 
not able to collect their rents, the tenantry having been foi’bidden 
by the Paul Chowdrees, the defond^^nts, to pay their rents to the 
plaintiffs. .As they were thus virtually dispossessed, they now 
institute this suit mter a lapse of 11 years, 8 months, 11 days from 
the alleged date of their dispossession, for the recovery of their 
rights. 

Petumber Shah files an answer in support of the plaintifis’ state- 
ment. 

The Paul Chowdrees, tlio zemindars, answer that Mohamya 
Dossea held no jumina of rupees 388-11,' in the villages mention- 
ed; but there was a gantee jiimma in her name of rupees 1876, 
in the villages Kutchoa, liaimanick, Malunchee, and Bagurpara, of 
which villages Kalee Pei'shad Potdar held a putnee of 8 annas, and 
the other 8 annas were in the immediate charge of the zemindar of 
pergunnah Eusuppoor Ameerabad, IshoreChunderNundee. In 1239 
the rights and interests of Kalee Potdar in the putnee in question 
were put up to sale,’ and bought by Neel Komul Paul Ohowdree, the 
father of present defendant, Shree Gopal Paul Chowdree. Mohamya 
not paying her rents with regularity, Neel Komul attached her jote, 
and collected the rents of it himself. Subsequently the other 8 annas 
of Mohamya’s gantee being exposed for sale fot rent due to the 
zemindar tho above said Nundee, Neel Komul bought it: thus ho 
obtained possession of the entire gantee, and contends, besides 
advancing other pleas, that as nehlicr the plaintifis obtained possession 
nor Petumber Shah, from whom they purchased, the suit ought to 
be dismissed under the law of limitations. 

The principal sudder ameen did so dismiss it at first ; but being 
allowed by the judge, on his application, to review his judgment, he 
afterwai’ds gave a counter decision in favor of the plaintifiTs, decree- 
ing their possession of Mohamya’s alleged gantee in the two villages 
mentioned, and wosilat for II years, 8 months, 11 days. 

Judgment. 

The first decision of the principal sudder ameen was decidedly 
sound, as being consonant to law and such as tlie facts of tho case 
suggested. 

The plmntiffs by their own showing were but a little more tlian 
three months within time. 

This great delay is wholly unaccounted for, and goes far in tho 
first stage to produce an unfavorable impression as to the goodness 
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and strength of tlieir cause. But the date of their own purchase is 
not the date from which to reckon. The Paul Chowdrees assert, with 
great show of probability, that the gantee jnmma in dispute was 
in their hands even in the time of Mohamya Dossea. 

_ To meet this statement effectually, it was incumbent on the plain- 
tiffs to show that their predecessor, Petumber Shah, from whose 
hands they purchased the gantee, was in actual possession before 
them. Of this fact they have only been able to produce a copy of 
a suspicious document from the^ollector’s office, the original purport- 
ing to be a receipt in Petumber Sliah’s hand, acknowledging his 
having been put in possession of his purchase. Besides this paper, 
which is tmauthenticated by the signature of the collector or other 
superior officer, dated 12 years, 1 month, and 28 days ago, and which 
was not produced till afier the lower court’s first decision; there is 
absolutely nothing to show that Petumber Shah entered into posses- 
sion ; which being wholly insufficient as proof of actual possession, 
(a point by no means difficult of proof had possession really taken 
place,) I am constrained to pronounce that it is not proved that 
either tlie plaintiff or Petumber succeeded in obtaining possession, 
and that the present suit is consequently barred by the lapse of time. 

Obdebkd, 

That the appeal be decreed, with all costs against the respondents, 
whose suit is liereby dismissed under the statute of limitations. 


The 6tii June 1840. 

. No. 19 of 1848. 

Appeal against the decision of Rai Loknath Bose Bahadoor, second Prin- 
cipal Sudder Ameen of Jessore, dated 27th June 1848 . 

Hurnath Mozumdar, (Plaintiff,) Appellant, 
versus 

Lutteef Sirdar, Govind Chunder Mookerjeo, Surroopnarain Dut, 
Ncainut Mca, Dwarkanath, and Juggut Jai, and others, (Defen- 
dants,) Respondents. 

This suit was instituted on the 5th .T une 1846, to reverse a sale of a 
jote jumma, in execution of a regular decree of court passed for 
arrears of rent, and to obtain possession of the said jote jumma 
in right of purchase, together with wasilat Suit laid at rupees 
4620-14-6. 

It is necessary to state that the plaintiff brought an action on a 
former occasion with the object of obtaining possession of the jote 
mentioned in this suit, together with another ^ote in the same 
locality, which action embracing two distinct claims was therefore 
thrown out by an order of nonsuit The plaintiff therefore brings 
this suit for one of the said jummas ; and the particulars of his plaint 

24 
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may bo thus related. That Lntteef Sirdar, Noamut ..Eadir, and 
Futteh Mahomud were in joint possession, according to a decree of 
court, of a jote jumma in the vUlage of Altapoor, of rupees 142. 
These parties sold the said jote to the plaintiff for 200 rupees, 
according to a deed of sale, dated 8 th Bhadoon 1249, when they gave 
over their title deeds, &c. The plaintiff was accordingly in 
full and entire possession, and paid his rents with regularity to the 
izaradar on the part of the talookdar, and he also liquidated the 
amount of arrears of 1248, on account of the jote for which the 
izaradar had sued Lutteef in a summary action and obtained a 
decree. That notwithstanding all this, and the virtual recognition 
thereby of the plaintiff as the occupant of the jote, the izai'adar again 
entered another action against Lutteef and his fellow sharers for the 
arrears of rent on account of 10 annas’ demand for 1249, in prose- 
cution of which Kadir, one of the sharers, was seized and conveyed 
before the collector, to whom ho represented that his apprehension 
was unwarrantable, as, having in conjunction with his fellow sharers 
sold his jote to the plaintiff, ho was not answerable any longer for 
the rents. The plaintiff at the same time, presented a like petition, 
and one Surroopnarain also preferred a claim to tlie jote as pur- 
chaser. Proofs were called for from these claimants. Surroop- 
narain gave none ; but the plaintiff filed his deed of pm’chasc and 
other papers, when the collector dismissed the summary suit. While 
the sumraaiy suit was, however, going on, the izaradar and Surroop 
golt up a pretended aftiray, when the jote in question was made the 
subject of enquiry under Act IV. 1840, the plaintiff being on one 
side and the izaradar and Surroop on the other. A third party, one 
Neamut Mca, also interposed with a claim, alleging that he was an 
owner by purchase of 4 annas of the jote in question. The crimi- 
nal court, not being able satisfactorily to decide in whom, of the 
above parties, possession lay, ordered the attachment of the jote, and 
a suzawul was accordingly appointed to collect the rent. While the 
jote was under attachment in this way, tlie i/aradfir instituted a suit 
in the moonsifl’s court of Tirmohouee against tlw said Lutteef and 
others, the original ryuts, to reverse the summary award above 
referred to. Tlio plaintiff again urged his right and title to the jote ; 
but Lutteef and Ids fellow' sharers not appearing to defend the 
suit, the moonsiff passed an exparte decree in the izaradar’s favor, 
with a saving clause, how'cver, that nothing contained in tlie judg- 
ment was to be taken as prejudicial to the rights of the plaintiff 
whawas at the same time referred to a regular suit to establish his 
title to the jote. The izaradar lost but little time in taking out 
execution of the decree in his favor, and caused the jote to be lotted 
and advertised for sale, when the plaintiff again urged his claim of 
purchase, and represented that the arrears for which the decree had 
Wn passed had long before been liquidated by the plaintiff, and 
that in no case could the jote be sold, as there was in the collector’s 
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hands a largo suriJus sum, remitted out of the proceeds of the joto 
by the sazawul. Notwithstanding this, the moonsiff of Tirmo- 
honee still ordered the sale, which accordingly took place through 
the collector of the district on the 8th January 1845, when Govind 
Chunder Mookerjea, ostensibly for himself, but really for Dwarka- 
nath, the izaradar, purchased it for 1605 rupees. The plaintiff there- 
fore brings this suit to reverse the sale under the orders of the 
Tirmohonce moonsiff, and to recover possession of the jote in ques- 
tion in right of his purchase, t<^ether with wasilat from the date of 
dispossession. 

Dwarkanath, the izaradar, and Juggut Jai,thc talookdar, file their 
answer together, in which they utterly deny the truth of the plain- 
tiff’s alleged purchase, and aver that all their deeds are fabricated 
and false. The claims of Surroopnarain and Noamut Mea, each for 
himself, are no better founded. When Kadir, they continue to say, 
was apprehended on the summary suit alluded to in the plaint, he 
at first confessed the arrear and executed a deed of compromise, 
which being filed with the suit, he was enlarged from jail. But the 
plaintiff, having soon afterwards bought him ovc^ to his side, made 
him file a petition, in which he denied having executed the com- 
promise, and stated that he and his fellow sharers, Lutteef and others, 
had sold their jotc to the plaintiff, on wliicli representation the col- 
lector dismissed the summary suit. After this, the izaradar made a 
regular suit to contest tlie summary award which lie gained, Lutteef 
and his fellow sharers, though they filed a vakalutnamah, giving no 
answer, or otherwise appearing in the suit. The plaintiff and 
Surroopnarain both offered their objections in that suit ; but were 
not able to satisfy *tlie court why the summary award should not be 
reversed. The plaintiff then appealed from the moonsilf’s decision to 
the judge, in which he was again unsuccessful. The izaradar having 
also obtained a decree from the saiJie moonsiff for the remaining 6 
annas of the rents of 1249, took out execution of both decrees and 
caused the jotc of Lutteef to be sold. Tliat as to the alluded surplus 
sum in the collector’s hands, that is an untruth, the fact being that 
the sum was very insignificant and quite insufficient to liquidate the 
decrees in the defendants’ liands. Tliat tlie defendants have denied, 
and do deny, the truth of the plaintiff'^s alleged purcliase; but sup- 
posing even that should be grunted, it would be of no avail to 
him, seeing that the jotc having been sold for its own arrears, 
the rights of all parties in the jote prior to the sale became null and 
void. 

Govind Chunder Mookerjea answers that he purchased tlie jote 
at public auction, and claims a right to be continued in his purchase. 

Surroopnarain answers that he purchased the jotc of Lutteef, 
and asserts that the claim of tlie plaintiff is altogether fake. 

Neamut Mea answxTs that he bought a 4 annas share in the 
jotc in question from Lutteef and otliers. 
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The principal sadder ameen, after occupying a great portion of 
his decision in a detail of contradictory points in the evidence on 
the part of the plaintilF, declares that the purchase was not real ; 
that the title deeds are false and fabricated ; that the plaintiff never 
got possession, and was never recognised as the owner of the jote ; 
and that the story of the sale was made up to save tlie jote from 
sale on account of 'the liabilities and debts of the real owners, the 
ryuts. 

JUDGMBUT. 

The principal sadder amcen rejects the deed of sale filed by the 
plaintiff and every other document, as forged or prepared after the 
apparent dates on which they are said to have been written. Now 
he admits that the original ryuts, Lutteef and others, so early as 
when the first summary suit was instituted, were in league with 
the plaintiff. Such being admitted, why should he doubt the 
genuineness of the deed of sale produced? Without some such 
instrument they could not hope successfully to accomplish their 
designs. The very proof of collusion is proof presumptive of the 
deed of sale ; and 1 have not a shadow of a doubt on my own mmd 
that the sale did really take place. What the object may have 
been, is another question ; but it seems to me needless to enter into 
it That the two decrees for rent of 1249 were passed by the moon- 
sifi of Tirmohonee, which both became absolute, one not having 
been appealed at all, the other having been upheld in appeal; that 
thef arrear was not paid either by the defaulting ryuts, or by the 
plaintiff, the alleged purchaser ; and that the jote was sold in satis- 
faction of the said decrees ; are all undoubted points. Now 1 doubt 
much, in the first place, whether such a suit as that now before the 
court could properly or legally be entertained at all. The sale of 
the jote was made under regular decrees of court, and as there was 
no other way of satisfying those* decrees but by the sale of the jote, 
the sale cannot be set aside without setting aside the decrees also. 
I am not aware that the civil court has power to annul a decree, 
passed iu a regular suit, except on proof that the same was obtained 
through collusion. Be this, however, as it may, and allowing that 
the plaintiff was the real owner of the jote at the time the decrees 
were obtained for the rents of 1249, 1 am of opinion that his claim 
to recover possession is not tenable. Whether any balance of rent 
existed or not, is a point which it would be superfiuous to question. 
The decrees proved that there was an arrear. The sale of the jote 
for itg own arrears was not a sale of the rights and interests of its 
reputed owners, but a sale of the thing itself, so that whatever right 
or title the plaintiff, or any one else, held in .die jote, was all 
extinguished at the sale. If the sale was legal, by which I mean if 
all the prescribed forms were duly observed, there is no power pos- 
sessed by the civil court, that I am aware of, by which it can now 
be upset. 
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But the plaintiff has urged a plea against the legality of the sale, 
viz., that there was a sufficient sum, the accumulation of the sur- 
plus proceeds of the jote, in the hands of the collector, to liquidate 
the decrees of rent in the izaradar’s favor, &om which the decrees 
ought to have been satisfied, and the jote so saved from sale. Now 
leaving alone the question whether the collector had the power or 
the authority to pay away the current rents of the jote to satisfy the 
claims of fonner periods, and every other consideration connected 
with this matter, it is not shown that there was any such surplus, 
and the collector in a proceeding denied it Under any circum- 
stances it was the duty of the plaintifi^ if he wished to preserve*his 
alleged purchase, to pay up the arrears himself, and not risk his 
claims to the doubtful issue of an after suit such as he has now 
brought into court 

The order of the lower court dismissing the suit of the plaintiff, 
(though not on identical groimds,) is therefore upheld, and this 
ap^jeal dismissed, with costs. 

The 7tii June 1850. • 

Case No. 18 of 1848. 

Regular Appeal from the decision of Baboo Loknatk Bose, secotid Princi- 
pal Sudder Ameen of Jessore, dated \5th June 1818 . 

Baja Burdakant Roy, Defendant, Appellant in the suit of Kailee- 
persaud Ghuttuck and Gour Fersaud Guttuck, Plaintiffs, 
Respondents, 

versus 

The Appellant, Ram Dhun, and others. Defendants. 

This suit was instituted by the plaintiffs on the 7th April 1847, 
to reverse a summary award and a sale held in execution of the 
same, and to obtain a confirmation of their lease of the village of 
Assennugur on a yearly rent of rupees 157-10-17J. 

The plaint sets forth that the entire village of Assennugur was the 
lakhiraj property of Hurchunder Ghose and others, who ‘granted 
a perpetual lease of the same to the plaintiffs on a yearly rent of 
rupees 60. But on the resumption by Government of the estates 
of Hurchunder, and owing to the settlement made with him, this 
lease became null ; but a fresh one was at the same time given bini 
on a jumma of rupees 157-10-17^. The plaintiffs paid this sent to 
the lakhirajdars while they were in possession ; but the Rajah 
Burdakant having obtained the mouroosee of Assennugur and all 
the other villages lately held by Hurchunder as lakhiraj, demanded 
from the plaintiffs the yearly rent of 334 rupees, instead of rupees 
157-10-17^, which was the rent they had engaged with Hurchunder 
for, The plaintiffs not agreeing to the rajah’s demand, he sued them 
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in a summary suit^ got an exparte decree, and caused the sale of the 
plaintiffs’ tenure of Assennugur, when the defendants, Susseeboo- 
sun and Muddunmohun, purchased it for rupees 362, The plaintiffs 
now sue to reverse the summary award and the sale, and to recover 
possession of the village of Assennugur on the terms they held it 
prior to the sale, L e,y on a perpetual lease at a yearly rent of rupees 
157-10-17^. 

Susseeboosun and Muddunmohun make answer that the sale of 
Assennugur was in every way legal, acid as such cannot properly be 
reversed. 

Kajah Burdakant, calling himself the mourooseedar of Assen- 
nugur, as well as of all the other late lakhiraj property of Hur- 
chunder, answers to the same eflect as Susseeboosun. 

Ramdhun, wlio was not a defendant at first, but was made so, 
he having, while the suit was going on, purchased, under a decree 6f 
court, the rights and interests of Ilurchundcr in Assennugur and 
nine other villages lately held by him as lakhiraj, answers that the 
rajah’s inouroosee and the perpetual lease of the ])laintiffs are both 
equally false ; in proof of winch he makes the following statement. 
That Assennugur and nine other villages were given by an ancestor 
of the rajali, rent-free, to liis relatives, Hurchunder and three others. 
Oil the resumption by Government of these ten villages, (of which 
Assennugur is one,) they were formed into one estate, of which the 
sudder jumma was fixed at rupees 536-15-4, and a settlement was 
made of the same witli Hurchunder and his fellow sharers. Some 
time after this, an attachment was made of this newly created 
talook, in execution of a decree of the civil court passed in favor of 
one Hurkalee against Hurchmidcr and his fellow sharers. A 
dependant of the rajah, by name Ranidliun Ghose, then appeared and 
claimed the entire talook, which he said had been sold to him 
prior to attachment. The claihi, however, was rejected, and a 
renewed order was passed for the sale of the talook. Two or three 
days prior to the sale the rajah himself objected to tlie sale, and put 
forth his claim to the talook in right of an alleged purchase ; but the 
princii)al sudder ameen, considering that the rajah and the above 
said Kamdhun Ghose were one and the same party, and for various 
other reasons detailed in his order at the time, disallowed the 
objection, and recorded an order for the sale of the talook. It accord- 
ingly took place ; but owing to an error in tlie advertisement, the 
sale was cancelled. On a re-sale, held on the 5th July 1847, the 
talook was purchased by the defendant llamdliun, who now avers 
that tlie suit of the plaintiffs is a collusive one, brought by the rajah 
and Hurchunder to keep the estate in their own hands, and to pre- 
vent the defendant from reaping any advantage from his purchase 
of the rights and interests of the said Hurchunder. 

The principal sudder ameen, on the conviction that tliere did 
exist a fraudulent compact betw'ccn the plaintiffs, tlie rajali and 
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Hurchuncler reversed the summary award, upset the sale, and 
declared both the plaintiffs’ title and that of the rajah to bo false 
and fraudulent. Thus deciding the case altogether as the defendant 
Kamdhun desired. 

Against this extinction of his claim to the mouroosce of the pro- 
perty under litigation, the rajah appeals. He is silent, however, as 
to the reversal of the summary award and sale. 

The plaintiffs, whom the rajah has made respondents, file a simi- 
lar objection against the deciiiion in respect to the rejection of their 
claim to hold the village of Assennitgur on a perpetual lease at the 
jumma of rupees 157-10-17^. But their petition not being a 
regular appeal, and the question raised by them not being identical 
with that which the regular appellant, the rajah, has brought for- 
ward, it cannot now be entered into under the view given by the 
Sudder Court of their Construction No. 868. 

The only point then with wdiich the appellate court has to deal, is 
that raised by the rajah. On this point, I am of opinion that it 
was not necessary or proper for the lower court to pronounce any 
opinion favorable or otherwise, on the title to the village of Assen- 
nugur, set up by the rajah. The question before the principal 
sudder amcen simply concerned the tenure of tlie plaintiffs, and 
there was but one issue, to which he should have confined his 
enquiries which was this — were the plaintiffs really lease-holders or 
occupants of the lands in Assennugur at' the jumma assigned by , 
them, viz., rupees 157-10-17^ ? The decision of this point would 
have sufficed for the settlement of all the other pleas on the plaintiffs’ 
side- If they could show no right to hold on this jumma, their suit 
to reverse the suhimary award, to cancel the sale, and obtain a judi- 
cial confirmation of their asserted rights, would of course fall to the 
ground: if, on the contrary, they were able to prove their 
occupancy of the lands on the all&gcd jumma, the summary decree 
and sale must have been set aside. There was no occasion, in con- 
sidering this question, to enter at all into the title of any other 
parties who might be at issue regarding the right of collecting the 
rents. Whether that right lay in the rajah, or the defendant, Ram- 
dhun, was of no consequence to the determination of the question of 
what might be the amount of a ryut’s holding in the estate. 

To pronounce therefore on the invalidity of the rajah’s title in a 
suit of this nature, w^as going beyond the point ; and I accordingly 
cancel that part of the decree of the lower court declaring that the 
mouroosee title to the village in dispute claimed by the rajah, 
appellant, is still an open question, unaffected by any thing *in the 
judgment appealed from, which, in all other respects, stands as it 
was passed. The costs of the rajah in this appeal will be charged 
to the respondent, Ramdhun ; and those of Sussceboosun and others, 
the purchasers, will be charged to the rajah, appellant. 
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The 8th June 1850. 

No. 9 of 1850. 

Appeal against the decision of Radhanath Chatteiyea, Moonsiff of 
Comercolbji dated 8th December 1849. 

Ram Ruttun Roy, (Defendant,) Appellant, 
licrsus 

Ram Mohun Sircar, (Plaintiff,) Respondent. 

The plaintiff sues to set aside a summary award of rent, and to 
obtain a refund of payment over and above his just rents, with as 
much a^ain as damages. Suit laid at rupees 100-6-4. 

The defendant, in answer, asserts that the summary suit was not 
for the rents of the jummas stated in the present petition of plaint, 
but for those of another distinct jumma held by the plaintiff in the 
village of Nagpara, the rent of which, claimable by the defendant 
as a nine annas proprietor of the pergunnah in which the said 
village is comprised, is 75 rupees, for which the defendant holds his 
kubooleut. 

The moonsiff rejected the kubooleut, discredited the evidence in 
support of it, and decreed the claim. 

Judgment. 

A local investigation was essential to clear up the point, whether 
the plaintiff held no other jote-jummas than those mentioned in 
his plaint. I remand the case for this purpose, and, considering the 
position of the parties, that the one is a poor man and the other a 
rich, I would recommend the moonsiff to visit the lands himself. 
The moonsiff* will charge the costs of this appeal to the party 
against whom ho may give judgment 

With respect to the plea urged by the appellant’s vakeel, that the 
suit is inadmissible, as the stamp is not adequate to the real matter 
at issue, I have to observe, that this question, besides being of no 
import, cannot be decided until it is first ascertained w^hether the 
plaintiff has or has not the separate jumma said to be in his possession 
by the defendant. If he has not, then the stamp is sufficient to 
cover his claim as set forth in his plaint; and if lie has, then the 
suit will have to be dismissed on weightier grounds that of the inade- 
quacy of the stamp. 

The value of the stamp for the appeal wdll be refunded in the 
usual manner. 
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The 8th JuiJb 1850. 

No. 10 of 1850. 

Appeal against the decision of B,adhanath Ohatterjee^ JAoonsiff of 
Comercotly^ dated %th December 1849. 

Radachurn Roy, (Defendant,) Appellant, 
versus 

Rammohun Sircar, (Plaintiff,) Respondent. 

This suit is similar to the foregoing, the plaintiff being the same. 
The defendant is a 7 annas’ sharer in Mahmudshai, — Ram Ruttun, 
in the other suit, being the proprietor of 9 annas. The question in 
the two suits being the same, and as the same order must ultimately 
govern both decisions, I remand this case also, desiring that the 
moonsiff* will decide the case de novo after a local enquiry, and that 
he will charge the costs of this appeal to the party against whom he 
may give judgment 

A copy of the judgment in appeal in the suit No. 9 will be 
appended to the record of the present case, to render it complete in 
itself, and obviate the necessity of other reference. The value of 
the stamp for appeal will be refunded in the usual manner. 


The 8th June 1850. 

No. 11 of 1850. 

Appeal against the decision of Moulvee Sadick Ahmud^ Moonsiff of 
Jenidah, dated IQth December 1849. 

Raj Chunder, Ram Sunder, and Shisteedhur, Appellants in the suit 
of Beedoomohun, (Plaintiffs,) Respondents, 
ver^s 

The Appellants and Deep Chand, Defendants. 

The plaintiff sues the defendants on a joint bond executed by 
them on the 8th Srabun 1248 B. S., for 16 rupees, which, with 
interest thereon, now amounts to beegahs 30-14-2, the sum at which 
lie lays his action. 

The three defendants, named as appellants, answer and deny the 
bond in toto. 

The moonsiff gave a decree against them, considering that the 
debt and the execution of the bond were fully proved. 

Judgment. 

The three appellants came in and stated, in their answer, that 
Deep Chand, one of the parties sued, did not live with them, but 
had a separate house in another village, several coss off. But the 
moonsiff never had him served with a separate notice or issued an 
ishtehar for his appearance. This makes his proceedings incom- 
plete and irregular, and I am in consequence constrained to cancel 

25 
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his decision, and return the case in order that ho may rectify his 
error and then decide the case de novo. 

The value of the stamp for the appeal will he refunded in the 
usual manner. 


The 20th June 1850. 

No. 1 of 1849. 

Appeal against the decision of Rai Loknhth Bose Bahadoor, second Prin- 
cipal Sadder Ameen of Jessore, dated the 2dth December 1848 . 

Bykaunt Nath Chatterjec, (Plaintiff,) Appellant, 
versus 

Nusseema Beebee and others, (Defendants,) Respondents. 

The plaintiff sued the defendants to reverse a summary award 
of rent, and to obtain a judicial confirmation .of his right to lot 
Mohindoe as dur putneedar. Suit laid at rupees 2910-5-6^. 

The principal sudder ameen dismissed the suit with costs. 

The plaintiff appealed, but having adjusted his dispute with the 
defendants, both parties now file a deed of compromise, and desire 
that the case may be disposed of conformably thereto. 

Ordered, 

That the decision of the lower court be cancelled, and the case 
be disposed of in conformity to the terms of the private arrangement 
made between the parties. 

The 21st June 1850. 

Case No. 10 of 1846. 

Review of Judgment passed by the Judge of Jessore in the suit of 

Mr. R. Savi, Appellant, 
versus 

Fersunnonath Roy and others, (Defendants,) Respondents. 

The case between the above parties was decided in appeal by 
Mr. James in favor of the appellant on the 10th July 1849, when 
certain lands, which formed the subject of the suit, were declared to 
belong to the village of Chookenuggur, of which the appellant held 
the putnee. But iu the decretal order Ousgong, a village belong- 
ing to the defendants, was inadvertently written in place of Chooke- 
nuggur. Mr. James having applied for permission to rectify this 
error, and the same having been granted by the Sudder Court, I 
have this day taken up the case, and being satisfied, from the 
perusal of the decree, and Mr. James’s letter to the Sudder, that 
the error was occasioned by inadvertence, and that it was clearly the 
intention of the presiding judge to decree the lands in dispute to the 
appellant, as those included iu his putnee possession of Chookenu^ur, 
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I decree accordingly, in amendment of that part of the decree 
of this court passed on the 10th July 1849, in which it was erro- 
neously stated that the lands in question belonged to the village 
of Ousgong. 


The 21bt June 1850. 

No. 32 of 1848. 

Jppeal against the decision of Bf^hooLoknath Bose Bahadoor, second Prin- 
cipal Sudder Ameen of Jessore, dated the 2nd September 1849. 

Roop Chunder Sircar, (Defendant,) Appellant, 

versus m 

Abbas and nine others, (Plaintiffs,) and Moonsoor Mahomed, 
(Defendant,) Respondents. 

This suit was instituted by the plaintiffs to recover their share of 
a jumma in Kalabafeah as heirs of liedaiut Oollah, deceased, toge- 
ther with wasilat, and to reverse a summary award of rent and 
the sale of the jumma inconsequence. Suit valued at rupees 730-8. 

The principal defendant, lioop Chunder Sirtar, did not appear 
till two days after the expiration of the term of the ishtehar, for which 
reason the principal sudder ameen refused to receive his answer to 
the plaint, and proceeding on an exparte investigation, he at length 
gave the plaintiffs a decree. 

The late judge, on a misapprehension of the meaning of the * 
Circular Order, No. 141, of the 11th March 1841, denied the defen- 
dant the right of appeal in conseqtience of his default in the lower 
court, and dismissed Ids appeal without a hearing. 

This order was reversed in special appeal by the Sudder, by whom 
the case {vide printed Decisions for March 30th, 1850) was remanded, 
ill order that the appeal may be cKsposed of upon the consideration 
of any objections, which the appellant mi^it raise to the plaintiffs’ 
claim, as shown by the existing record. • 

Judgment. 

The case having come before me this day, I find, from the existing 
record, that the defendant made his appearance and desired to file 
his answer to the plaint long before any evidence had been heard 
in tiio case or any proofs had been filed by the plaintiff. Taking 
therefore as a precedent the decision of the Sudder, dated the 1st 
November 1849, in the case of Issur Chmider Gungolee, petitioner, 
I am furnished with a suitable judgment, by giving verbatim the 
Court’s order in that case. • 

**It appears that the defendant (appellant) appeared in the court 
of first instance, after the expiration of the notice calling on him for 
his answer, and w^phed to file his answer, but ho was not allowed. 
Now under Section 24, Regulation XXIII. 1814, as no evidence 
to the plmntiff’s statement had been heard, he ought to have been 
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allowed to die his answer.” The appeal is decreed on this ground, 
and the case remanded to be tried % the sadder ameen with refer- 
ence to the above remarks. 

I surmise that the Court in the case alluded to, based its opinion 
of the applicability of the Regulation quoted to the trial of the case 
by the principal sudder ameen, from the suit being one which might 
have been tried by the sudder ameen, as being under 1000 rupees. To 
the latter ofRcer, Regulation XXIII. 1814 is applicable, but not 
to the principal sudder ameen, to whom the course of procedure is 
the same as that prescribed for zillah judges. 


The 26th June 1850. 

No. 12 of 1849. 

Jppeal against the decision of Baboo Oopender Chunder Nyaruttm, Prin- 
cipal Sudder Ameen of Jessore, dated the 2Aih April 1849. 

Kalcesnnkcr Chowdree, and on his demise, Mahdub Chunder and 

Oboychunder Chowdree, Appellants in the suit of Mr. Durand, 

Plaintiff, Itespondent, 

versus 

The Appellant and others. Defendants. 

Tjiis suit was instituted on the 27tli July 1846, for possession of 
a farm, with mesne profits of the same from 22nd Kartikh 1248. 
Suit valued at rupees 564-1-9. 

The plaintiff states Kaleesunker Chowdree gave him the lease of 
kismut Baragunglo on a jumma of 41 rupees, for nine years, from the 
22nd Kartikh 1248 ; but that tho plaintiff’ has never been able to 
obtain possession. That, at the end of 1248, the plaintiff relinquish- 
ed the lease, and satisfied a summary decree which the defendant 
obtained for the rents ^f the kismut. Being obliged to pay the 
rent, the plaintiff sued the defendant in the court of the moonsiff of 
Commercolly for possession of the farm, wliich suit was dismiss- 
ed on default. The plaintiff now renews his claini, and institutes 
tliis suit before the principal sudder ameen, laying his action at 
rupees 594-1-9, being the value of the farm and the aggregate 
estimated profits for the whole period of the lease. 

Kaleesunker admitted that he gave the plaintiff the farm, but 
affirms that he both obtained possession at the time and is still in 
possession. The suit, he further contends, ought to be dismissed, as 
the boundary of the land comprised in the farm has not been 
stated. 

Tho principal sudder ameen deputed an officei; to make enquiries 
on the spot, 'and decreed the suit in favor of the plaintiff mainly on 
his report. 
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Judgment. 

The defendant would have it believed that the plaintiff has had 
the assurance to institute this suit for possession of his farm while it 
was still in his occupation. Such shameless and audacious conduct 
is utterly incredible. Moreover, the evidence, adduced by the 
defendant before the local ameen to prove his improbable statement, 
was any thing but uniform or satisfactory. As regards the plea 
upon which the defendant claims to have the case nonsuited, it is 
sufficient to say that the lands a!'e, in my opinion, adequately describ- 
ed. The decision of the lower court is accordingly confirmed, and 
this appeal dismissed, with costs. 


The 26th June 1850. 

No 22 of 1849. 

Appeal againtt the decision of Opender Chunder Nyarutlm Bahadow, 
Principal Sadder Ameen of Jessore, dated the 23rd July 1849 . 

Ham Ruttun Roy and Radachum Roy, Appellants in the suit of 
Messrs. Frith and Sandes, Plaintiffs, Respondents, 

versus 

The Appellants and others, Defendants. 

This suit was instituted on the 12th January 1849, to recover the 
value of 58 head of cattle, plundered by the defendants. Aetjon 
laid at 493 rupees. 

The plaint sets forth that the cattle in question having, on the 
5th B'ebruary 1848, been turned loose, as usual, on the mydan of 
Malsha Khoonda to graze, were from thence taken and driven away 
by the servants and dependants of the defendants. The plaintiifs 
complained of this act of plunder at the time in the criminal 
court of the district, and the defendants’ servants were punished. 
The present action is now brought to recover the value of the plun- 
dered cattle, deducting the value of two rescued by the exertions of 
the police. 

The'defendants, in answer, plead that there was no plunder com- 
mitted, but that the cattle of certain ryuts were seized and attached 
on account of arrears of rent duo to the defendants, by the Govern- 
ment sale ameen; among them were three head of cattle belonging 
to the plaintiffs, which, on the representation of their gomashta, 
were delivered up to them. That owing to previous illwill having 
existed between the parties, opportunity was taken from this tiffair 
to concoct a charge of plunder, which, me defendants will be able to 
show was altogether false. 

The principal sudder ameen, considering the charge of plunder 
fully established, decreed the value of the cattle as laid in this' 
suit. 
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Judgment. 

Having called for the original record of the case of plunder on 
the part of the respondents, 1 have every reason to believe the tnxth 
of that charge. Agreeing therefore with the lower court in its deci- 
sion, I dismiss this appeal, witli costs. 


Toe 27th June 1850. 

Na 9 of >847. 

Appeal from the decision of Loknath Bose Bahadoor, second Principal 
Sudder Ameen of Jessore, dated the 2nd March 1848 . 

Zummctunnissa Khatoon and Buddcrunnissa Khatoon, repre- 
sentatives of Nusseema Bccbcc, (Plaintilfs,) Appellants, 

versus 

Anund Mohun Dutt and others, (Defendants,) Respondents. 

This suit was instituted on the 15th May 1847, to recover from 
the defendant, Anund Mohun Dutt, the sum of rupees 44-4-1 2|, 
being the aggregate excess payments, over and above her share of 
the rents of a putnee talook called Joupoor, held in joint and equal 
shares by the plaintiffs and defendants, together with interest on the 
same. Action laid at rupees 699-5-16^. 

Anund Mohun Dutt made answer that he paid his quota of the 
putnee rents in full, and that he holds dakliilas in proof of the same. 
He* pleads in favor of a nonsuit, on the ground that the account filed 
by the plaintiffs is not in sufficient detail. 

The principal sudder ameen dismissed the spit, remarking that 
the plaintiff had failed to afford sufficient proof of the alleged excess 
payments, and that it appeared from a report of the mohafiz of the 
trust estate, of which the put^jee concerned is a component part, 
that the defendant had duly liquidated his share of the rents. 

Judgment. 

The lower court, it appeared to me, had not taken proper mea- 
sures to obtain the requisite proof from the plaintiffs. Having allow- 
ed them to obtain, at their request, authenticated copies of chalans 
from the collector’s office, it appears from an account drawn up 
therefrom, in this office, in presence of the vakeels of both parties, 
that from 1244 to 1250, (both inclusive,) the payment made by the 
plaintiff over and above her half share of the putnee rents amounts 
to rupees 369-1 2-2|. To this, together with interest on the same 
from the end of 1250,1 consider her clearly entitled, and accordingly 
decree it, with costs in proportion, in reversal of the orders of the 
lower court As to the report of the mohafz, that was clearly collu- 
sive. That the defendant was in arrears is plain from the fact 
that, at the end of 1249, the collector deprived him of the manage- 
ment of his half share in the putnee, owing to his default It is 
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also evident that he was in arrears 700 rupees at the end of 1243. 
Moreover, had the defendant not kept back his rents, the plaintiff 
would not have been able to show any excess payments on her part 
These facts belie the report of the *mohafiz of the trust estate, and 
show that it was both false and collusive. 


The 29th June 1850. 

No. 3 of 1850. 

Appeal against the decision of Baboo Opender Chunder Ngaruttm, Prin- 
cipal Sadder Ameen of Jessore^ dated the 6 th December 1849 . 

Mr. R. Watson, Ranee Soorja Monie Debea, and Kishore Lai 

Chowdree, Appellants in the suit of Ramruttun Roy and Rada 

Churn Roy, Plaintiffs, Respondents, 

versus 

The Appellants and Khistolal Bhoomee, Defendants. 

This suit was instituted by the plaintiffs to reverse a summary 
award under Act IV. 1840, passed by the magistrate of Nuddea, and 
to recover possession of 150 beegahs of land called Boodgaree, con- 
tained within the village of Sonaie Kund, pergunnah Taragonea, 
zillah Jessore, together with the mesne profits of the same from 1249. 

Mr. Watson answers that the story of the lands in this suit being 
called Boodgai’ee is pure invention, there being no land so designated 
any where near the locality of the disputed land. That the sj&ne 
is part of chur Bonanund Daare in zillah Nuddea, a resumed alluvial 
mehal, settled in farm for a term of years with Ranee Soorja 
Monee and Kishore Lai, and underlet by them to the defendant. 
That when the Act IV. case was pending, the magistrate of Nuddea 
himselt went to the spot, and, after g, personal inspection and careful 
enquiry, decided that the lands in question were part of chur 
Bonanund Daare, and were clearly within the boundary line of the 
Nuddea district as previously defined by the joint revenue authorities 
of the two zillahs of Nuddea and Jessore. On these grounds the 
magistrate maintained the defendant in possession. 

The principal sudder ameen declared the lands not to be in 
Nuddea, and gave the suit in favor of the plaintiffs. 

Judgment. 

I am surprised that an officer of the experience of the principal 
sudder ameen should be so ignorant of his duties as not to know 
that if land be claimed by the parties to a suit as appertaiifing to 
their respective districts, reference should be made to the Sudder 
Dewanny Adawlut to decide in wliich the trial is to be held. I reverse 
his order, and desire that he will follow this course now. 
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The 29th June 1850. 

No. 3 of 1850. 

Appeal against the decision of Baboo Opender Chunder Nyaruttun^ Princi- 
pal Sudder Ameenof Jessore, dated the 10/4 December 1849. 

Moonshee Khillafut Hussein and Latafut Hussein^ Appellants in the 
suit of Messrs. Frith and Sandes^ Plaintifis^ Respondents^ 

versus 

The Appellants ^nd ofiiers. Defendants. 

This is a suit to recover the value of 26 head of cattle^ 23 
ploughs, and 2 ,maunds of indigo seed, the property of the plaintiffs, 
forcibly and illegally carried off and kept by the defendants. Action 
laid at 412 rupees. 

Moonshee Khillafut Hussein and Latafut Hussien, the two 
principal defendants, deny the charge of plunder, affirming that the 
same is brought out of retaliation for certain complaints that they 
made against the plaintiffs in the foujdaree, in which the plaintifis’ 
servants were fined and punished. , 

The lower cou^t decided the suit in favor of the plaintiffs ; and 
seeing no reason, after a jfSerusal of the record and grounds of 
appeal, to question the justness or correctness of that decision, I 
hereby affirm it, dismissing this appeal, with costs. 
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The 3rd June 1850. 

No. 251 of 1849. 

Appeal from a decision -of the Moonsiff of Nicasee, Syud TFarris TJllee, 
dated 29th August 1849. 

Lukhekaunt Nunrff' (Plaintiff,) Appellant, 

^^ersus • 

Damoodur Banerjea and others, (Defendants,) Respondents. 

The plaintiff sues for a bond debt, laid at rupees 138-8. 

The defendants deny the claim in toto, and plead that they arc 
unconnected with each other in business, and therefore it is very 
unlikely they would jointly borrow money from plaintiff ; that#the 
improbability of their doing so is strengthened by their position with 
tlie plaintifl^ with whom they have been at feud for some time, as is 
apparent from the records of the civil and criminal courts. 

The moonsiff observes that plaintiff, in support of his claim, has 
produced two witnesses as having certified the bond. One of these, 
however, swears he never attested it, and knows nothing of the 
transaction referred to : the other swears to having witnessed it ; but 
his testimony alone, in the, absence of all other proof, the moonsiff 
is of opinion, is not sufficient; and he dismisses the case accordingly. 

In appeal, the plaintifiT pleads that the witness Cossinath admitted, in 
the lower court, having witnessed the deed ; but such is not the case. 
It is certainly extraordinary that the plaintiff should not have repu- 
diated Cossinath’s evidence when he mund it to be so adverse to his 
claims ; but he does not appear to Have demurred to it in the lower 
court Independently, however, of the flaw in the evidence of the 
witnesses, tliere are other grounds for believing the bond to be ficti- 
tious. The ink in which me bond and signatures of the defendants 
are written, is quite distinct from that in which the names of the wit- 
nesses are inscribed : the latter have beyond a doubt been added at 
a date different and subsequent to that of the deed. I see no reason 
to interfere with the decision of the lower court. The appeal is 
rejected, without serving a notice on fihe respondents. 
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The 3Er> June 1850. 

No. 257 of 1849. 

Appeal from a derision of the Moonsif of Bugree, Sreenath Bhooga, dated 
23rd October 1849. 

Kishen Mohun Bhutta, (Defendant,) Appellant, 
versus 

Nahir Mallee, (Plaintiff,) Respondent. 

This is an action to recover, with interest, certain monies depo- 
sited to remove a distraint for rent, laid at Company’s rupees 27-4-6. 

The plaintiff states that he is a tenant of the defendant’s, and rents 
of him 9 beegalis, 3 cottahs, 6 paos, in the estate.of Murera. The 
said estate was resumed under the provisions of Regulation II. 
1819, and, in the year 1846, it was measured and assessed by 
a deputy collector. The plaintiffs annual rental, agreeably with 
the jummabundee, was then fixed at Company’s rupees 3-4-6 
annually. The defendant was subsequently admitted to a settle- 
ment on a half jumma, and, being dissatisfied with tlic rates esta- 
blished by the dejluty collector, proceeded to fix new ones, and, in 
furtherance of his views, under the provisions of Regulation V. 
181^, distrained plaintiff’s crops. Plaintiff, to save them from sale, 
deposited the amount for which he now sues. 

The defendant, in reply, pleads in justification, that, on a settlement 
beirg made with him, he called on his tenants to enter into 
engagements for their lands, plaintiff amongst the number, and 
accordingly he, plaintiff, received a lease, and granted to defendant 
a kubooleut, or counterpart, in Bysakh 1253 Umlee, for 14 beegalis 
of land, 12 of which bore a rental of 15 rupees annually, and 
the other 2 beegalis were liable for half the produce. Plaintiff 
failing to pay his rents, defendant caused his crops to be distrained, 
when the plaintiff deposited the amount claimed. 

The moonsiff altogether rejects the kubooleut, which he believes 
to be a fictitious document — ^first, because it does not tally with its 
copy given to the ameen, to whom application for distraint was 
made, there being a difference in the date; and secondly, because 
the evidence of tlie certifying witnesses is unworthy of credit ; and, 
deeming that defendant fails to show that he has a claim on the 
plaintiflj gives a verdict for the latter. 

In appeal, the defendant urges nothing to lead this court to inter- 
fere with the moonsifTs decision. The onus probandi in a suit of 
this nature rests with the defendant. His right to collect, at the rate 
he specifies, is founded on the kubooleut. This document, however, 
is entirely unsupported by evidence. No jummabundee or jumma- 
wasil-bakee papers are forthcoming, or other documents, to prove 
the extent of plaintiff’s liabili^. The kubooleut itself is no doubt 
a fabrication, for the reasons me moonsiff assigns ; and because it is 
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beyond probability that the plaintiff would hav^o executed such a 
document, when at the very time he was possessed of a juinmabundee 
bearing the seal and signature of the deputy collector, fixing liis 
rent and the extent of the land under his cultivation. The 
defendant’s object is evidently to enhance the rent without resorting 
to the courts to establish his right to do so. The appeal is rejected, 
without serving a notice on the respondent 


The 4fH June 1850. 

No. 258 of 1849. 

Appeal from a decision of the Moonsiff of Nimal, Mr, J, Snell, dated 
24M October 1849. 

Komollochun Geree, (Plaintiff,) Appellant, 
versus 

Cossinath Pandey and others, (Defendants,) Respondents. 

This is an action for a bond debt, laid at rupees 127 

Tlie defendants deny the claim, and plead tliat the suit is entirely 
based on vindictiveness and fraud; that the tflie motive which 
influenced plaintiff in this action, is the following. PlaintifiT’s house 
was robbed, and his suspicions fell on the defendants ; he caused their 
houses to be searched ; but having acted without the authority of the 
darogah or the magistrate, the defendants petitioned the latter, when 
plaintiff filed this counterplaint By mutual agreement both ^its * 
were subsequently withdrawn; but plaintiff’ has again revived his (the 
present suit) on the plea that a balance of 35 rupees still remains 
due on the bond. • 

The moonsiff discredits the bond — first, because it is evident from 
the records that the parties have long been at enmity ; secondly, 
because Bhugowan Geree, the endorsee of the stampt paper on which 
the bond is engrossed, swears he sold it to one Mohun Behra, who 
again sold it to the plaintiiVin tlie month of Bhadoon 1255 Umlcc, from 
which it is clear that the bond was not drawn out till subsequent 
to that period, or two years after it is dated ; and, as the petition of 
plaint was filed after that of defendants presented in the criminal 
court, die inference is justified that the preparation of the bond was 
simultaneous with that of plaintiff’s petition. The moonsiff further 
observes that the signature of the defendant Cossinath does not 
tally with that on any other of the documents he has filed, and that 
he (moonsiff) consequently does not believe the latter to be Ids, and 
dismisses the case. 

In appeal, the plaintiff urges nothing to lead this court to inter- 
fere with the moonsiff ’s decision. From a careful consideration of 
all the facts elicited in the case, I have no doubt that the claim is 
fraudulent and malicious. The appeal is rejected, without serving 
a notice on the respondents. 
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The 4th June 1850. 

No. 259 of 1848. 

Appeal from a decitim of the Moontiff of Midnapore, Oungagobind 
Vdkiearry, dated ZOth October 1849 . 

Ram Govind Singh, (Plaintiff,) Appellant, 
versus 

Pnddobattee, wife of Nohin Mundul, and Sheikh Ruffee, and others, 
(Defendants,) Respondents. 

The plaintiff sues for a bond debf, laid at rupees 147-12. 

The defendant Sheikh Ruffee denies the claim, and pleads that he 
is at issue with his talookdar, Ramessur Banerjea, who sued him sum- 
marily for a balance of rent and obtained a decree. To reverse tliis 
decision, defendant instituted a regular suit in the moonsiffs court 
atPertabpore, which terminated in his favor; and in aspirit of revenge 
and disappointment Ramessur Banerjea has preferred the claim 
under a fictitious name. The moonsin referred the case to arbitra- 
tors under the provisions of Regulation XVI. 1793, and decrees 
according to the opinion recorded by the arbitrators. 

In appeal, the plaintiff takes exception to the mode in which the 
arbitrators have conducted their proceedings and recorded their judg- 
ment. It appears from the records that, before any decision had been 
come to by the arbitrators, two of their number forwarded the case to 
the moonsiff, intimating that want of leisure prevented their finally 
disposing of it. On this plaintiff petitioned the court that it would 
decide the suit; but the moonsiff, refusing the request, sent back the 
case agmn to the arbitrators, two of whom ultimately recorded their 
judgment, the other two merely expressing their concurrence in 
what their colleagues had vrritten. After the case had been return- 
ed in the first instance to the moonsiff, and plaintiff had expressed 
a want of confidence in tlie arbitrators and a wish that the moonsiff 
should himself try the case, he, (the moonsiff,) in the spirit of Section 
7 of the law before quoted, should have complied with plaintifi’s 
prayer. 

I therefore admit the appeal, and remand the case to the moonsiff 
to be tried on its merits. The cost of stamp to be refunded. 

The 6th June 1850. 

No. 263 of 1849. 

Appeal from a decision of the Moonsiff of Pertabpore, Goolam Soobhan, 
dated ZOth October 1849 . 

• Ramhuree Pundah, (Plaintiff,) Appellant, 

versus 

. Sreemunt Chuckerbutty, (Defendant,) Respondent 

The plaintiff sues to recover 54 rupees, 7 annas, 15 gnndas, on a 
bond, in which defendant pledged 2 beegahs, 2 cottahs of lukhiraj 
laud as security for payment 
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The defendant denies the cause of action, and pleads that the 
plaintiff is the creature of one Poornanund, with whom he, defen- 
dant, is at enmity, and who is in reality the prosecutor. 

The moonsiff observes that the bond boars all the appearance of 
having been recently drafted, though it is dated as far back as 1250 
Umlee ; that the stamp on whicli it is written is indorsed three 
months prior to the execution of the deed, in the name of plaintiff’s 
brother ; that the testimony of the subscribing witnesses is not only 
conflicting and contradictory, 'but bears all the appearance of being 
tutored ; that these circumstances combined throw considerable doubt 
on the bond and on the truth of plaintiff'’s claim, which lead the 
moonsiff to reject it 

In appeal, the plaintiff urges nothing to induce, this court to differ 
in opinion with that above recorded. The validity of the bond 
rests entirely on the value to be placed on the evidence of the 
attesting witnesses. It is, as the lower court observes, contradictory 
and improbable, and unworthy of credit The appeal is rejected, 
without serving a notice on the respondent 

The moonsiff has recorded his judgment widiont due regard to 
Act XII. 1843. His attention will be called to the omission. 

The llTn June 1850. 

No. 102 of 1850. 

Appeal from a decision of the Principal Sadder Amen, d. Davidson, Esq., 
dated 14^4 March 1850 . 

• 

Joy Gobind Dutt and others, (Plaintiffs,) Appellants, 
versus 

Ram Mohun Mytoo and Goluck Chunder Dutt, (Defendants,) 
Respondents. 

Tins is an action for a bond debt, laid at rupees 1452-2-2. 

It appears that the plaintiff and the defendant, Goluck Cliundcr 
Dutt, formerly lived in commensality ; but causes leading to their 
separation, a division of their property, real and personal, took place. 
The bond, on which the present suit has been brought, fell to the 
share of plaintiff, who has made Goluck Chunder Dutt a party to 
the suit, to afford him an opportunity of confirming or disputing the 
truth of the bond. The defendant. Ram Mohun Mytce, denies the 
cause of action, and pleads that he had some pecuniary transactions 
with the defendant, Goluck Chunder, and deposited with him in 
Chyte 1242 Company’s rupees 887. 

The principal sudder ameen observes : "We have no doubt what- 
ever that the bond, which forms the present ground of action, is 
genuine, nor that the defendant, Ram Mohun My tee, received the con- 
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tents. Company’s rupees 751 ; but every doubt tliat the two witnesses 
adduced to prove it ever saw it executed, or the money received by 
the obligor, as sworn by them, as it is evident their names were 
attached to the bond at a subsequent date. We cannot credit evi- 
dence, even on oath, that is opposed to the evidence of our senses. 
If then the testimony of the witnesses aforesaid be rejected, then 
neither the execution of the bond nor the receipt of the money is 
proven as required by Regulation XV. 1793. To accept it under 
the conviction of its untruthfulness would be to offer a premium to 
fraud and chicanery. Since then the plaintiff has adopted wrong 
means to obtain his due, that is to say, he has had recourse to subor- 
nation of perjury to prove defendant’s bond, he has only himself to 
thank for not getting his duo ; and we dismiss the claim.” 

In appeal, the defendant pleads that the principal sudder ameen’s 
argument is based on false premises ; that the evidence of the wit- 
ness Hadhakishto, the writer of the bond, proves that the two wit- 
nesses whose evidence is rejected in the lower court attested the bond 
in liis presence, and on the date it bears; and that such direct testi- 
mony cannot be set aside on a more surmise. Plaintiff further argues 
that, admitting the evidence of the said two witnesses is not trust- 
wortliy, there still remains abundant proof of the truth of his bond, 
of which the principal sudder ameen has taken no notice whatever. 
The plaintiff produced two witnesses to prove his bond, who swear 
they attested it fifteen years ago. Their evidence was, 1 think, very 
proj^erly rejected, as, from an inspection of the bond, notwithstanding 
the process it has undergone in its transit to this court with a view 
to destroy the suspicious appearances to which the lower court 
alludes, there can bo no question that the names* of the two afore- 
said witnesses were added some time subsequent to the execution 
of the bond. The witnesses’ testimony, moreover, is full of impro- 
babilities, as they relate minute events as having occurred fifteen 
years ago with a degree of accuracy as if they had happened 
yesterday. Again, these witnesses are tenants of the plaintiff, and 
live at some distance from the place wdiere they say the bond was 
executed. The evidence of Radhakishto can have no weight in 
removing the suspicion of the other witnesses, as he is a mookhtcar 
in plaintiff’s employ, and therefore an interested party, and though 
formerly emplpyed by the defendant, has been at issue with him for 
the last three years. It appears also that, although included in the 
list of witnesses filed by plaintiff, he was never cited till a subse- 
quent.stage in the proceedings, long after the other two witnesses 
had given their evidence. The plaintiff lays stress on the evidence 
being conclusive, without that of the witnesses rejected. This argu- 
ment might bold good if the names of the fictitious witnesses had 
been added without the consent and knowledge of the plaintiff’; but 
there is reason to believe tiiat the addition to the bond of the wit- 
nesses’ names was the deliberate act of the plaintiff, and that ho 
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tampered with the oinla of the lower court to connive at the dis- 
appearance of the bond, which, when discovered after the lapse of 
twenty days, was found to have been disfigured, as if dipped in water, 
with a view no doubt to change the character of the writing, on 
which the lower court had based its decision. I therefore see no 
reason to disturb the principal sudder ameen’s decision, which is 
hereby affirmed, and the appeal dismissed, without serving a notice 
on respondent. 

* - - - - 

The 11th June 1850. 

No. 267 of 1849. 

Appeal from a decision of the Moonsif of Jtugree, Sreenath Jlhooya^ dated 
2nd November 1849 . 

Bama Soondrec and others, (Plaintiffs,) Appellants, 
versus 

Ballubce Lall and others, (Defendants,) Respondents. 

This is an action for possession of 6 becgahs,*9 cottahs, 1 pao of 
land, with mesne profits. 

The plaint sets forth that the deputy collector has resumed, mea- 
sured, and settled tlie land above mentioned as belonging to plaintiffs’ 
permanently assessed estate, as part and parcel of the resumed 
lakhiraj village of Sham Bazar. The moonsiff, on the ground of 
non-jurisdiction, refuses to entertain tlie suit, and dismisses it. 

The plaintiff’, in appeal, demurs to the proceedings of the lower court 
as informal, inasmuch as the usual itlanamah was not served on the 
opposite party, and pleads other points wdiich it is not requisite to 
refer to at present. It appears that the moonsiff, when the plaint 
was filed, directed the service of th6 usual itlanamah ; but before its 
issue from his court, he called on the case and dismissed it, quoting 
the precedent laid down in Construction No. 999. The precedent 
quoted is not analogous. It refers to two suits in which the cause 
of action w^as the same ; and the other instance, to which the moonsiff’ 
alludes, was a summary suit for rent, in which the question of right 
was not involved at all, and can therefore have nothing to do with 
the suit under consideration. The moonsiff’ has omitted to adhere 
to the form prescribed in Regulation XXIII. 1814, Section 17, 
and his proceedings are therefore irregular. 

The appeal is admitted, and the case remanded to be decided 
according to the forms laid down by the regulations. 

The institution fee to be refunded. 
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The ISth June 1850. 

No. 8 of 1850. 

Appeal from a decision of the Principal Sudder Ameen, A, Davidson^ Esq., 
dated \2th December 1849 . 

Sonatun Paul and others, (Plaintiffs,) Appellants, 
versus 

Ilureccliurn Mytee,. (Defendant,) Respondent. 

This is an action for a bond debt, laid at rupees 386-2-1. 

The defendant denies the cause of action, pleads, the general issue, 
and that vindictive motives have instigated plaintiffs to file the suit. 

The principal sudder ameen thus records his judgment : " The 

bond is supported by the evidence of three persons, b^ut only two of 
them are witnesses to the bond, and these are illiterate and low 
caste, and no faith can be placed in their evidence. The alleged 
writer, Gungaram Paul, not being a subscribing witness, is not a whit 
more trustworthy. Moreover, we find that the bond was given to 
plaintiff’s father nearly 12 years before this action is brou^t; and 
the obligor promised to pay the amount with interest three months 
after date. Now there is no cause assigned why the deceased obligee 
never took any measures to realize the amount. By copy of a 
plaint filed to-day by defendant, wherein the obligee’s brother sues 
present plaintiff and others for his share of the deceased’s estate, we 
find a schedule of the goods and chattels, but no mention of the 
bond now under consideration. Here then is strong presumption 
against its validity ; and the circumstance of plaintiffs not being able 
to produce their books, which by this same plaint we find exist, is 
suspicious. Therefore, for the above reasons, considering the bond 
not satisfactorily proven, we dismiss the action.” 

In appeal, the plaintiffs argue Vhat there are no grounds for repu- 
diating the attesting witnesses. Their testimony, however, exceeds 
all probability. They depose to circumstances as having occurred 
eleven years and some months ago with the same minuteness and 
accuracy as if they had taken place this very day; and the statement 
of each witness is so similarly consistent in all its details, that it is 
impossible to avoid the inference that they have all been tutored. 
Another strong point against the truth of the bond is that it stipu- 
lates to pay Sicca rupees. The circulation of the Sicca currency 
ceased, and was no longer a legal tender in ] 835. It is unlikely 
therefore that the plaintiff, who is a mahajun, should have received 
a bond for Sicca rupees in June 1836, without converting the amount 
into Company’s rupees. 

I see no reason to disturb the decision of the lower court, which 
is affirmed, and the appeal dismissed. 
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The 13tii June 1850. 

No. 15 of 1850. 

Appeal from a decision of the Principal Sadder Ameen, A. Davidson, Esq,, 
dated 14^4 December 1849 . 

Bhagbut Chum Gbose and others, (Defendants,) Appellants, 

verstts 

Holodhur Gbose, (Plaintiff,) Respondent. 

The plaintiff sues for possesion of 60 beegahs of dowuttur land 
in virtue of a grant made in favor of his ancestor, and states that he 
was ousted by the defendants in the year 1244 Umlee. 

Defendants, in reply, demur on a point of law that the suit is bar- 
red by the statute of limitation, and plead that plaintiff never was in 
possession. The principal sudder ameen records his opinion that 
defendants have failed to prove their right though they acknowledge 
the fact of possession, ana, considering that plaintiff has made good 
his title, gives a verdict accordingly. 

In appeal, the defendants :iver that the lower court has not in any 
way disposed of their demurrer as to limitation, and urge the same 
pleas as below. , 

From the records it would appear that the lower court, in its pre- 
liminary investigation under Section 10, Reflation XXVI. 1814, 
sunfunoned witnesses as to the fact of plaintiff’s possession, but omitted 
to record its opinion on the evidence, or whether jurisdiction was 
or was not barred by lapse of time. The principal sudder amccu’s 
inquiry, in the first instance, should have been restricted to this point, 
and, until disposed jef, the merits of the case should not have been 
entered into. 

The appeal is admitted, and the suit remanded, with a view to the 
court below proceeding in the manuer indicated in the Circular Or- 
ders of the Sudder Dowanny Adawlut, dated 13th September 1843. 
The institution fee to bo refunded. 


The 18th June 1850. 

No. 25 of 1850. 

Appeal from a decision of the Principal Sudder Ameen, A, Davidson, 
Esq., dated 2Qth December 1849 . 

Debec Sirdar and others, (Defendants,) Appellants, 

versus • 

Hurcoomar Takore, (Plaintiff,) Respondent 

This is an action to establish a right to collect peshkush, or quit 
rent, and to recover arrears due on tliat account from 1251 Umlee 
to date of action, with interest, laid at Company’s rupees 1506. 

27 
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The Government was originally made a party to the suit From 
tlio records it would appear, nowever, that the collector was enjoined 
not to defend it; hut the magistrate, on his own responsibility, filed a 
I’eply in support of the pleas oifered by the other defendants. 

The principal defendants Debee Sirdar and Oorjon Doss, in 
reply, demurred on points of law : 1st, that the issue involved in the 
plaint was one of possession, and that the suit was barred by the 
statute of limitation; 2ndly, that the lands paying quit rent, or 
peshkush, form one joint, entire estate, and that a suit for possession 
must comprise the entire mchal, and that a claim to a fractional 
portion, w'ith a view to sue hereafter for other portions, is not 
cognizable; Srdly, that a suit brought by plaintiff’s predecessor, 
involving the same issues as the present, having been dismissed by 
the moonsiif, and no appeal preferred from his decision, his decree 
is absolute and final. The defendants further plead that the lands 
they hold are jageer chakaran, in lieu of services rendered by them 
to the State ; that the said lands are separate and distinct from 
plaintiff’s maulgoozaree land, are not included in his tahood, and 
formed no part of the estate at the permanent settlement, and 
that heretofore they (defendants) have never paid rent in any shape. 

The principal sudder ameen thus records his judgment : “ On 
pprusal of copy of a judgment of the court below, filed by plaintiff, 
we find that he sued these same parties for peshkush, and that his 
suit was dismissed, not on its merits, but on the grounds that, as 
the former malik-i-jumeen had, in conformity with the magistrate’s 
order, refrained from levying from defendants peshkush, he could 
not do so until he had brought an action against Government for 
the right to do so. Thus the dismissal aforesaivl is tantamount to 
a nonsuit, and is no bar to the cognizance of the present claim. 
In support of the affirmation of this issue, plaintiff has adduced 
copies of the dowlbundobust papers, dated 1797 A. D., or 1207 
B. M., and the collector’s roobukaree, dated 11th July 1845, 
showing that the chakaran and deegwarry lands were included 
in the maul land’s kuboolutee from defendants to former zemin- 
dars, dated in 1221, agreeing to pay rupees 127 per annum, 
as peshkush, for the beegahs 144-10 hold by them, and jumma- 
wasil-bakee papers from 1213 to 1222, duly proved by the court 
below, as establishing indubitably the payment of peshkush by 
defendants to former proprietors. Indeed the prohibitory pur- 
wannah from the magistrate to the former zemindars dated in 
1816, filed by defendants, is proof positive that they collected 
peshkush; and the circumstance of their having refrained from 
collecting it after receipt of order does not prove that they had no 
right to do so, nor give defendants the right to hold their lands 
rent-free.” 

The principal sudder ameen proceeds to state that the exhibits 
filed by defendants, viz., copy of a letter from the collector to the 
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Sudder Board, and a copy of a statement of the ^ross collections of 
the estate, dated 1795, does not bear on the question, nor rebuts the 
plaintiff’s claim, as a new settlement was made with him in 1207 ; 
and, considering that plaintiff has fnlly and satisfactorily proved the 
payment of pcs^kush by defendants to the former proprietors, and 
consequently his right to the same, he, the principal sudder ameen, 
gives a verdict for the whole amount sued for, viz., Company’s 
rupees 890,13 annas, with interest and costs. 

In appeal, the defendants DeBee Sirdar and Oorjon Doss urge the 
same pleas as in the lower court They maintain that the real cause 
of action is right of possession ; that a suit on such grounds is barred' 
by lapse of time. This objection was overruled very propci’ly in 
the lower court in its preliminary inquiry. If the issue were whether 
the land be maul or lakhiraj, the “onus probanda would rest 
entirely with the defendants, who have no tide deeds, or documents of 
any kind, in support of their claim. The point for adjudication in 
reality is, whether plaintiff has or has not right to assess and collect 
peshkush, or quit-rent, from the defendants. Plaintiff obtained pos- 
session of meiial Kootubpore, in right of private •transfer in 1251 
Umlec, from which date ne demands rent at the same rate as levied 
by his predecessor. A right such as that now pleaded has been 
frequently recognized by the superior court, Iby whom it has been 
ruled that a claim to assess, being a perpetually recurring cause of 
action, cannot bo barred by lapse of time; and we have therefore 
doubt that the plaintiff was fully justified in bringing this action. 
The plaintiff ’s exhibits establish that the defendants paid an annual 
quit-rent to plaintiff’s predecessor of 1 rupee per bcegah on 127 
beegahs, and, as the dciendants can adduce nothing to invalidate his 
evidence, I see no reason to interfere with the lower court’s decision 
in regard to one portion of the clainu Tlie principal sadder ameen 
has, however, included in his decree the whole 144 beegahs, 10 cot- 
talis of land, though the plaint and the exhibits show that the quan- 
tity of land actually liable for peshkush is 127 onl^, and tliat the 
remaining 17 beegahs, 10 cottahs have been surreptitiously usurped 
by defendants. The defendants do not deny possession of 144 bce- 
gahs; but there is no proof on record of the rate for which the 17 
beegahs, 10 cottahs, are liable; nor has the lower court taken mea- 
sures to ascertain the point I therefore admit the appeal, and 
remand the case to the principal sadder ameen, that he may depute 
an officer to ascertain of what quantity of land, in excess of the 127 
beegahs aforesaid, the defendants are in possession, and for ^Vhat 
amount of rent of the said 17 beegahs, 10 cottahs, they are respon- 
sible, with reference to the rates of similar lands prevailing in the 
pergunnab. 
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The 20th June 1850. 

No. 39 of 1849. 

Appeal from a deeition of the Principal Sadder Atneen, A, Davidton, 
Esq., dated 3rd January 1850 . 

Madliub Chunder Mujoomdar, (Defendant,)' Appellant, 

tersus 

Messrs. J. and R. Watson, ^Plaintiffs,) Respondents. 

The plaintiff sues for a book debt, with interest, laid at rupees 
671-1-9. 

The defendant was a gomashta in one of the plaintiffs’ silk facto- 
ries. When he left their service in 1833 there was a balance against 
his name in the accounts for advances for silk, &c., amoimting to 
rupees 454, 7 annas, 11 pie, which plaintiffs could not recover 
without resorting to the present suit. Defendant denies his liability, 
and pleads that he was not responsible for advances made to the silk 
growers ; and secondly, that he had adjusted the several items, of 
which plaintiffs’, claim was composed, and that the plaintiffs were 
indebted to him Company’s rupees 120, for expenses that had been 
incurred in collecting outstanding balances. 

The principal snduer ameen observes : " In support of their claim 
plaintiffs have adduced an agreement and a balance sheet, both 
acknowledged by defendant By the first, we perceive that defendant 
covenants to be answerable for advances made to ryuts, or rearers of 
silk-worms : therefore his first plea falls to the ground. By the second, 
we find that defendant is indebted to plaintiffs the sura of rupees 
454-7-11. Now the onus falls on defendant to show how he has satis- 
fied that debt; for which purpose he has filed two dakhillas or receipts, 
— one for rupees 50, and the otlier for rupees 125 and 13 seers 3 paos 
of silk, valued at rupees 72-11-7; but the aforesaid dakhillas are not 
satisfactorily proven to have been received from plaintiffs’ kurpur- 
dauze, or head gomashta, as alleged. The evidence in support of them 
is conflicting.” The principal sudder ameen proceeds to point out 
where the ^screpancies and contradictions exist, and concludes: 
“Receipts supported by such evidence are worse than nothing; 
neither is there a particle of proof to show that defendant has been 
saddled wi|h a former gomashta’s debts. Therefore by defendant’s 
own admission and acts he is liable for the principal now claimed, 
and we therefore decree for rupees 454-7-11. 

In appeal, the defendant repeats the pleas urged in the lower court 
The balance sheet filed by plaintiff, is admitted by defendant to be 
correct The issue to be tried then is, whether the balance, viz., 
rupees 454-7-11, haa.. been liquidated in the manner stated by 
defendant or not The two dakhillas or receipts, one for 50, the other 
for 125 rupees and 13 seers 3 paos of silk, are, from their appearance, 
fictitious. They do not, though stated by defendant they do, boar the 
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signature of the European manager of the factory ; and tlie witnesses, 
who certify them, are unworthy of credit. They swear to facts of 
eleven years’ standing, with a clearness and accuracy of memory that 
could not possibly hare served them had they even witnessed the 
said facts a few' days ago; and their evidence is, as pointed out by the 
lower court, otherwise contradictory. The two items in the rokur, 
(filed by defendant in proof of his payment,) Company’s rupees 60, 
and 13^-6, are no evidence that they form part and portion of the 
balance exhibited in the plitihtiffs’ balance sheet; nor is there evi- 
dence to show that the rokur, or daily filed, pertains to plaintiffs’ 
factory. If 4 really be the plaintiffs’ daily, how did it come into 
defendant’s possession? Lastly. There is no proof adduced by defen- 
dant that his predecessor is liable for Company’s rupees 69-4, of the 
claim preferred against him (defendant) On the contrary tho deed of 
agreement, which defendant acknowledges, stipulates that he, defen- 
dant, would be responsible for all outstanding balances; and it is quite 
obvious tliat defendant would never have been a party to such an 
agreement, without examining the accounts and satisfying himself 
of the nature of the contract ne was entering jpto. The appellant 
altogether fails to prove that he has paid any portion of the plaintiffs’ 
claim, for which he is indubitably liable, and I therefore sec no rea- 
son to interfere with the decision of tho lower court. 

The appeal is dismissed, without serving a notice on the 
respondents. . 

• 

The 20th June 1850. 

. No. 48 of 1850. 

Appeal from a decision of the Principal Sudder Ameen, A. Davidson, 
Esq., dated 16^4 January 1850. 

Nubo Kishore Doss Udhicarry, (Plaintiff,) Appellant, 
versus 

Erlshto and another, (Defendants,) Respondents 

This is an action for possession of bcegahs 17 of dewnttnr land, 
and arrears of rent, with interest, from the year 1251 to 1254 Umlee, 
laid at Company’s rupees 1 159-14-15. 

The plaint sets forth that the land aforesaid was acquired by 
plaintiff’s ancestor, Khalaram Doss: that defendant’s father, Sookmoy 
Doss, took a lease of it from Madury Doss, Khalaram’s brother, in 
1201 Umlee, at an annual jumma of Company’s rupees 27, 4 annas; 
that in the year 1237 Umlee the defendants gave him (plaintiff) a 
kubooleut, agreeably with which they paid their rents till 1251, 
when they withlield them, and in 1253 Umlee ousted him of the 
lands altogether. 

The defendants deny the cause of action, and plead the disputed 
land was originally acquired by one Jadub Bam Doss, their father’s 
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chief gooroo, who raised the Thakoor Gokool Beharce, and dedicatetl 
the land aforesaid to its service. Tiiey farther deny plaintift or his 
ancestors ever had possession; and that since their title has never 
been disputed for 18 or 19 years, the period they (defendants) have 
been in possession, the present claim is barred by the statute of 
limitation. 

The principal sadder ameen remarks : " In support of this claim 
plaintiff adduces two sunnuds and two kubooleuts, — the latter pur- 
^wrting to have been given by tlieir father and themselves to Madu- 
ry Doss aforesaid and to plaintiffs. The kubooleut, dated in 1237 
Umlee is supported by three witnesses ; but it is not satisfactorily 
proved to have been executed by defendants. The witnesses could 
not swear to it; and its authenticity is rendered more than doubtful 
by duly attested copies of a plaint filed before the collector, which 
states we kubooleut to have been given in 1237,. 13th Assar, and a 
petition to the same authority, objecting to the registration of defen- 
dants’ names as proprietors of the said lands, wlierein the date of 
the said kubooleut is stated 17 th Chyte. Moreover, there is not a 
particle of proof t^^at defendants, either before or after the date 
thereof, ever paid plaintiff a single cowree of rent; and by his 
(plaintifTs) own showing, they have been in possession since 1201 
Umlee. Thus this action is clearly barred by the statute of 
limitation.” 

. On a review of the proceedings, and with due regard to what has 
been 'urged in appeal, I see no reason to interfere with the decision 
of the lower court The suit is barred beyond all doubt by lapse 
of time. The appeal is accordingly rejected, withouj; serving a notice 
on respondents. 


The 27th June 1850. 

No. 255 of 1849. 

Appeal from a decision of the Moonsiff of Midnapore, Gunga Gobind 

Surbadhikaree, 

Sheikh Hingun, (Plauitiff,) Appellant, 
versus 

Mussts. Seemee, Sumlah, and Khujeena, wife and daughters of Yosoof 
Tahoodee, (Defendants,) Respondents. 

This is an action for a bond debf^ laid at Company’s rupees 26-8. 
The bond bears date tlie 29th Chyte 1255 Umlee. 

The defendants allow judgment to go by default 
The moonsiff observes that the issues in this case are, first, whether 
defendants’ pleas, as recorded in case No. 261, whidi pleas must be 
assumed to have been filed in the present suit, are sound or not; and 
secondly, whether the bond is a true and valid document or not On 
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the firet issue, die inoonsifi' records that there are strong reasons for 
believing that the defendant Khnjeena and lier co>defendants are 
the victims of appellant’s malignity, because the said " Khnjeena” 
resisted all plaintiiTs solicitations to become his mistress. The 
grounds for his belief, the moonsiff states, are that, in two suits 
now pending,* No. 261 and No. 70, appellant’s servants and 
appellant’s partner are the plaintiffs, and seek to recover two 
loans on bonds stated to have been executed, whilst two suits, 
in M'hich the present plaintiff versus the same defendants, were 
pending; arguing, tlierefore, that it is beyond probability that 
such loans, under the circumstances, would have been granted : 
farther, that the testimony of the witnesses attesting the bond 
is not trustworthy, and at variance with the statement of Niamut* 
oolla, one of the plaintiffs, who declares that this suit has been 
instituted without his knowledge and sanction : and lastly, that the 
plaintiff can produce no khattas or rokurs in proof that the 
loans were ever made to defendants : and, considering that the claim 
is not only fictitious, but altogether based in fraud, be gives a verdict 
for the defendants. , 

In appeal, the plaintiff, Hingun Sowdaghur, demurs to the moon* 
sifPs reasoning as inconclusive and contrary to evidence. It apears 
from the records of the case that the bond in the present suit (as 
the terms of the bond clearly indicate) originated in two former loans, 
for which the defendants had given two separate bonds, and for the • 
recovery of which the appellant had instituted two suits, ode in 
April and one in June 1848. The first was withdrawn, and the 
second struck oil in default of plaintiff These transactions are set 
forth in the bond tinder review. There is no attempt on the part of 
the plaintiff to mystify or conceal the circumstances under which 
the loan was made. Had the claim been fictitious, and plaintifi’s 
motive in suing malicious, ho might and would no doubt have fram- 
ed a bond to suit his views, trusting to his witnesses to prove it; 
but in the present case tlie transaction that occurred between the 
parties are fully related, and references made to proceedings that had 
previously taken place in the courts in support of their truth. The 
attesting witnesses, among whom is the writer of the bond, certify 
the bond and the payment of the money to defendants ; tlie stampt 
paper is endorsed on the very day the bond was executed; the 
signatures of the defendants correspond with those in tlie wukalut- 
namahs and replies filed by them in other suits, especially that of the 
defendant Khnjeena, which is peculiar, consisting of three Arabic or 
Hebrew letters, (probably the latter, as she is a Jewess) ; and lastly, 
the defendants permitting judgment to go by default, not only in 
this but the other suits alluded to in the bond, are all circumstances 
tending to corroborate the validity of plaintiff’s claims. The moon- 
sift’ has argued upon issues not on record. Ho has no authority to 
assume that the facts averred by the defendant Khujecna in another 
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suit instituted some time subsequent to the present, have likewise 
been averred in this case, in which judgment is allowed to go bjr 
default. Such a proceeding is altogether opposed to the spirit of 
Section 10, Regulation XXIV. 1814. He has recorded issues on 
iact, and admitted oral explanation in elucidation of them, when the 
said issues do not arise out of the pleadings at all. He attributes 
motives, and draws inferences, altogether unwarranted, and unsup- 
ported either by the pleadings or the evidence. Again, there is 
nothing on record to prove the appellaut’s connection with the plain- 
tiffs in case Na 261, nor that they are his creatures. On the contrary 
the cases quoted,^ which have come before the court tliis day, involve 
claims totally distinct from that of the plaintiff ; and one of them has 
been established on its own merits. The denial of Niamutoollah 
that he is a party to the present suit, and of all knowledge of tho 
bond, should not be allowed to prejudice tho plaintitTs claim. Niamut- 
oollah’s word is not trustworthy on oath, as in one place he says tlic 
suit was brought with his sanction, and in another he declares igno- 
rance of both the bond and the suit His motive in making tlicso 
conflicting statemepts is to injure tlie plaintiff, with whom no has 
had a quarrel since this suit w'as instituted, which has tcrminatcHl 
in a dissolution of partnership which existed between him and the 
plaidtiff. I cannot tliereforo agree with llio moonsilf in thinking 
that the present claim is cither vexatious or untrue. The bond is 
beyond a doubt a bond fde document With the motive that 
pronijited plaintiff to institute a suit to recover upon it, the court 
has nothing whatever to do. 

The appeal is decreed witli costs, and the decision of the lower 
court reversed. 

The 27 th, June 1850. 

No. 261 of 1849. 

Appeal from a decision of the Moonsiff of Mtdnapore, Gunga Gohind 

Surbudhikaree. 

Mutlioor Mohun Sircar, (PlainUff,) Appellant, 
versus 

Mussts. Scemeo and Ehujeena, (Defendants,) Respondents. 

This is an action for a bond debt, laid at Company’s rupees 22-8. 
The q)laint sets forth that whilst the defendants occupied a house in 
Colonelgungc in the town of Midnapore, they borrowed the money 
aforesaid to pay their landlord his house-rent, and to meet their own 
personal expenses, and executed a bond for the same on the 19th 
Sawun 1255, corresponding with the 1st August 1848 ; that, fail- 
ing to recover tho debt by other moans, tlio plaintiff instituted the 
present suit on the 19th January 1849. 
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On tlio 5th April, defendant Khnjccna done filed a repl^, deny- 
ing the bond and her previous acquaintance with the plaintiff, and 
pleading that the plaintiff was a servant and creature of the 
plaintiff in case No. 255, Hingun Sowdaghor, at whose inst^tiem 
lie (plaintiff) had instituted this suit. 

The defendant Seernee dlowcd judgment to go by default 

The moonsiff considers this and other cognate cases. No. 255 and 
No. 70, have all the same origin, vIa., a desire on the part of Hingun 
Sou daghur to gratify his reverige for the disappointment he had suf- 
fered by the defendant Khnjeena refusing to become his mistress, 
and ho (the moonsiff) rcfei's to his decision in other cases, containing • 
arguments for rejecting the bond on which the present claim is 
grounded. He adds that the witnesses attesting the said deed arc 
unworthy of credit, and that there can be no doubt the real plaintiff 
is Hingun and not Muthoor Mohnn, who is merely a dependant of 
Ilingnn’s, and acting in collusion with him to harass and annoy tlic 
defendants for the reasons set forth by the defendant Khujecno. 

in appeal, the plaintiff' demurs to the moonsiff’s finding as opposed 
to tlio e\ idencc. The moonsiff' gives no sati8fa(2:ory reasons for 
rejecting the evidence of the witnesses to the bond. The witness 
Baboolal, the proprietor of the house in Colonelgunge, states distinct- 
ly that the money was borrow'od in his presence trom the plaintiff 
by defendants, and that when they received it they paid him a por- 
tion of it on account of rent and kept the balance. This witness is 
a respectable party, and there is nothing in his testimony or that *of 
Ihe other witnesses contradictory, or calculated to excite suspicion. 
The stampt paper is endorsed to Musst. Seemee on the 21st August 
1 848, the very day \ho bond was executed. The signatures of the 
defendants on the bond corresiMjnd with those on their wakulut- 
namal s, which, in the instance of defendant Khujecna, is so peculiar 
as scarcely to leave a doubt of its S.uthcnticily. Muthoor hlohun 
iloes not deny or attempt to conceal that he is a servant of llipgun 
Sow daghur, on the contrary he admits it, and that the loan was 
given on the said Hiugnn’s ]iremiscs. 

On the other hand, the defendant Ehujecna offers no proof what- 
ever in 'upport of her allegations, and the other defendant allows 
judgment to go by default There are no premises whatever for 
the inoonsifl’s suspicious, except those created by his own imagina- 
tion. 

Tlio bond is prosed good and valid to the satisfaction of this 
court, and accordingly a verdict is given for the plauitiff, with costs, 
and the decision oi the lower court set aside. 
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Present: D. L MONEY, Esq., Judge. 

The 20th June 1850. 

No. 44 of 1850. 

Regular Appeal from the decision of Moulvee Momtaz Alii, Moonsiff 

of Gowas. 

Kisto Nund Nundee, (Defendant,) Appellant, 
versus 

Neel Gomul Sircar, (Plaintiff,) Respondent. 

Suit for the recovery of arrears of rent, with interest, due from 
1252 to 1255 B. S., amounting to Company’s rupees 223-13-8. 
Instituted 3rd July 1849, decided 31st January 1850. • 

The plaintiff states that he took an ijarah of turruf Belaspoor, for 
7 years, from 1252 to 1258 B. S., &om Ranee Jurow Cowree; and 
that the defcndant«helda jumma of Company’s rupees 271 in his 
own name and in the name of his nephew, Goluknath Mojoomdar; 
that he received from tlie defendant 


231-9 


.. in 1252 

232 


. 1253 

225 


. 1254 

206 


1255 


or total, ... 894-9, but that he failed to pay 189-7, which had 
become due, and he therefore brought this action against him. 

The defendant, Kisto Nund, appeared through his vakeel, but filed 
no answer, and the defendant Golucknath did not appear, although 
the usual processes of the court were issued. 

The moonsiff considered the evidence for the plaintiff satisfactory, 
and gave a decree in his favor, exempting Golucknath from liability 
as the jumma in his name was merely nominal. 

The defendant appeals from this decision, on the ground that the 
moonsiff did not take his answer, although there was a delay in 
offering it in consequence of his pleader’s ilmess ; that he really held 
the said jumma, but owing to the unproductiveness of the soil he 
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had applied for and obtained permission from the zemindar to hold 
other more fertile lands in lieu of thera^ which the ijaradar did not 
comply with, and that ho could not in consequence pay the arrears 
of rent. 

The moonsiff, in his decree, calls one of the two defendants a furzee. 
This, agreeably to the Circular Order of the 29th July 1809, rendered 
the case liable to a nonsuit Again, agreeably to Construction 775 
of 3rd May 1833, the evidence of the peon who served the notice 
should have been taken. 1 thOreforq admit the appeal, and without 
reference to its merits remand the case for re-trial. The stamp fees 
to be returned to the appellant 


The 20Tn June 1850. 

No. 20 of 1850. 

Regular Appeal from the decision of Sheikh Gholam Furreed, first 
Grade Moonsiff of Ilurhurparrah. 

Kisto Mohun, Ram Mohun, and Ramanund Chose, (Defendants,) 

Appellants, 

versus 

, Neel Comul Doss and Slrakkea Munee Dasscah, (Plaintiffs,) 
Respondents. 

Suit for the recovery of a debt, amounting to rupees 849-8, 
pripcipal and interest Instituted 21st May 1849, and decided 
19th December 1849. 

The plaint states that there were money transactions between the 
defendants and the plaintiffs’ ancestor, Debccchnni Chose, in his 
golabarrec, at Farragram; that on the 12th Srabun 1251 B. S., on 
adjusting accounts, there was a balance against them of 99 rupees ; 
that the defendants, being unabie to pay, executed a bond, which 
was attested by witnesses, pledging to make good the amount in the 
month of Bhadoon of the said year. They paid, however, only five 
rupees on the 2nd Chyte 1252 B. S., and the plaintifis, as heirs of 
the said Debcechum Chose, sued against them for the recovery of 
tlio balance 94 rupees, with interest 

The defendants denied the debt 

The plaintiffs, in their replication, added that Eistomohnn had 
signed his own name on the deed, and the others attested it with 
their marks. 

The moonsiff considered the plaintiff’s claim established, and gave 
a deci’ce in his favor for rupees 167-15-9-2, including costs. 

The defendants appealed from this decision, on the grounds chiefly 
that the moonsiff did not call for their evidence ; that the witnesses 
to the execution of the deed resided m distant villages; that, if 
they had had money transactions with the plaintiffs, they (the 
plaintiffs) would have kept up regular khata buhees, whereas they 
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could only produce some papers fSctitiously drawn Op in proof of the 
same, and that the moonsiff acted contrary to the Circular Order 
of the 13th September 1843; that he ha«l returned the principal 
document, on which the plantifTs claim was based, to the plaintiifs, 
and made no mention of it in his fysalla before the expiry of the 
period of appeal, which is quite irregulai*. 

In this case the requirements of Act XIL 1843 have not been 
fulfilled. The appeal is therefore admitted, and the case, without 
reference to its merits, will bo remanded to tlic moonsiff for re-trial. 
The stamp fees will be returned to the appellants. 


The 2l8T June 1850. 

No. 79 of 1850. 

Regular Appeal from, the decision of Sheikh Gholam Furreed, first 
grade Moonsiff of Hurhurparrah. 

Chubbeo Loll Doss Mnndul, (Defendant,) Appellant, 
versus 

Bissonath Biswas, (PlaintiflT,) Bespondent. 

Suit for 52 rupees, 13 annas, 14 gunclahs, 1 cowree, principal and 
interest Instituted 11th January 1850, and decided 26th April 1850. 

The plaintiff states that the defendants borrowed from him 44 
rupees, and executed an ikramameh on the 14th Bysakh 1255 B, S., . 
by which he bound himself to supply the plaintiff with silk, of pay 
off the amount, and that he had not fulfilled his engagement 

The defendant denies the claim. He admits that ho borrowed 
25 rupees from the plaintiff, and executed a bond in the month of 
Maugh 1 253 B. S. ; that he failed to supply the silk ; and that the plain- 
tiff, calculating his profit at 1 rupee per seer of silk, made him exe- 
cute the ikrarnameh alluded to, bbt that he had paid the amoimt 
specified in the ikrar without receiving back the deed; that a 
quarrel ensued, and the plaintiff in consequence brought this false 
action against him. 

The moonsiff considered the evidence in support of the plaintiff’s 
claim satisfactory, and gave a decree in his favor. He states as one 
of the grounds for deciding the case, that the roobukar-nuvees of his 
court had reported that it impeded the disposal of other 15 suits. 

The defendant, in his appeal, pleads tliat sufficient time was not 
allowed to him for establishing his pleas ; that this was opposed to 
Section 6, Regulation IV. 1793, and the Circular Order of the 4th 
February 1840, and that there was no Regulation which sanctioned 
so hasty a decision on the part of the moonsiff upon the report, of 
tlie anuah. 

The moonsiff, in this case, as in case No. 20 of 1850, has not 
attended to the requirements of Act XII. 1843, as explained in 
paragraph 2, of the Circular Order, 16 th August 1844. H^e has also 
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received a report from one of his amlah contrary to Regulation IV. 
1793, Section 6, and Circular Order of the 4tli February 1840. The 
appeal is therefore admitted on these grounds, and, without reference 
to its merits, the case will be remanded to the moonsiff for re-triaL 
The stamp fees to be returned to the appellant. 

The 28th June 1850. 

No. 21 of 1849. 

Regular Appeal from the deeiaion of Moulvee Sped Ahool Wahid 
Khan Bahadoor, fret grade Principal Sudder Ameen of Moorthe- 
dabad. 

Mr. Lewis Teiry, (Defendant,) Appellant, 
versus 

Mr. W. Holloway, (Plaintiff,) Respondent. 

The plaintiff’s statement is to the effect that he came to Moor- 
shedabad fi.*om Calcutta to obtain employment in tlie service of the 
Nowab Nazim; that he was recommended to apply through the 
defendant ; that the defendant kept him waiting under various pre- 
tences; that at last he was introduced to the Uruzbogee by Mr. 
Macnamara, and received a gun to repair on trial ; that having no 
apparatus to repair it with he went to Calcutta for it with the know- 
' ledgq.of Mr. Moss ; that in his absence the defendant took every 
opportunity to speak against him to the Uruzbegee, and give him a 
bad name, telling him that he had made off with the gun, in order 
that he might obtain no employment in the Nizamnt, he, Mr. Teiry, 
the defendant, being afraid if he did that it would interfere witli his 
own position and prospects as a servant of tlie Nowab Nazim ; that 
the defendant brought a false charge against him in the magistrate’s 
court, accusing him of absconding from liis service with two bottles 
of alcohol and bronze solution ; that the magistrate issued a warrant 
against him, and on his return from Calcutta he was ordered to find 
bail to the amount of 200 rupees, and being unable to produce it 
was placed by tJie magistrate of the court in the custody of two 
peons ; that the charge not being proved was dismissed by the 
magistrate, an^ the plaintiff' acquitted ; that such a charge damaged 
the plaindfif’s reputation and injured his character, and that he has 
been obh'ged to bring this action against tlie defendant, who is a 
servant of the Nowao Nazim, on tlie receipt of 600 rupees per 
month, and very opulent, estimating the damages at 3,000 rupees, 
with interest to the date of realization. The plaintiff' refers, as 
precedents in his favor, to the following cases : Mr. McKinnon, 
appellant, Sudder Dewanny Adawlut Reports, vol. VII., part 3, 
pa^ 149, 1844, the Revd. Mr. Shepperd, appellant, Sudder 
Dewanny Adawlut Reports, 1848, page 59. 
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The defendant, in his answer, states that this suit was brought 
against him and his witnesses in the case before the magistrate by 
the plaintiff through the advice of persons who are inimical to him, 
the defendant ; that the charge he made against the plaintiff in the 
foujdaree court was proved by his witnesses ; that according to the 
decision of the Sudder Dewanny Adawlut, published in the Govern- 
ment Gazette, an action cannot be brought against such witnesses, 
and that should an action be brought it is liable to a nonsuit ; that 
he has been employed 14 yeai$ in the Nizamut, and had previously 
charge of all the machinery used for the stables, and draws a large 
salary; that the plaintiff is a " gora,” was a soldier, and is now an 
ironsmith, and that it is not likely he should bear him enmity ; that 
he knows nothing of the plaintin'’s going to the Uruzbegee nor of 
his taking a gun for repair ; that the plaintiff came to him in distress- 
ed circumstances, and he took him into his service on a monthly 
salary of 32 rupees, and. that he entered into a written agreement 
to serve him for five years;. that after serving only three days the plain- 
tiff* twice received from him 8 rupees 12 annas, for his own necessary 
expenses, and then absconded, taking with him two bottles of alcohol 
and bronze solution ; that he complained againsf him in the magis- 
trate’s court, and that the case was proved, but dismissed because 
brought against a Utterate man, and consequently not cogniz- 
able; that had his charge against the plaintiff not been proved, 
he would have had ^ome ground for his action. As the case was . 
proved, how can the plaintiff bring a suit for defamation of charac- 
ter? That the plaintiff is a “ goreP without respectability, in 
straitened circumstances, and an ironsmith by trade. How then 
can his character.be valued at 3000 rupees? That the plaintiff 
was never confined in jail, and that if he was placed by the nazir in 
the custody of two peons for not giving bail, the nazir and the magis- 
trate are responsible; and as Ms nespectability was not injured by 
it, he had no ground for brining the action against the defendant 
That the precedents quoted by tlie plaintiff are not applicable to this 
cas& That there the plaintiffs were one a rajah, one a European, 
and one a clergyman, and that the plaintiff in this case is not in the 
same position. 

The plaintiff, in his replication, repudiated tlie imputation that he 
was influenced in this action by the parties mentioned by the defend- 
ant. That the Sudder Court’s decision, quoted by the defendant as 
sufficient authority for nonsuiting tlie case, is not applicable, since it 
implies that when the plaintiff, with a view to prevent any person 
from being a witness, indudes him as a defendant, the case Inay be 
nonsuited, nut not otherwise. That the defendant has stated that he, 
the plaintiff, is a “ gora,” or fair colored man, was a soldier, and is 
now an ironsmith ; that he (plaintiff) admits he is a " gora,” but 
British born ; that he was a soldier, but men of noble birth and even 
royal blood have served as soldiers; that the defendant himself is 
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country born, of Madras extraction i that he never entered into his 
service ; that there was no agreement os alleged by the defendant, that 
it was not likely, with his knowledge of engineering, he would take 
service for 32 rupees per mensem; that tlie magistrate's roobukaree 
would show that the agreement deed entered by the defendant in the 
case in the foujdaree court, was a fictitious one ; that had he been 
punished for the false complaint in the magistrate’^, court he would 
nave been ruined; that it will be proved that tlie defendant had 
given out in tlie station that he (the jplaintiif) had run oiF with the 
Uruzbegee’s gun; that the defendant injures the plaintilf’s reputation 
when he states that he has no respectability; that the defendant 
states that as he was not confined in jail, when he could not furnish 
bail, but only in tlie custody of peons, he therefore received no 
injury, but still the distress and harassment of mind he was subject- 
ed to by being brought to trial on a false charge of theft was a 
grievous injury to his character, for which he seeks reparation. 

The principal sudder ameen considered the evidence for the 

S laintilF sufficient to establish his claim to damages on account of 
efamation of character, and gave a decree in his Ihvur to the 
amount of 400 rupees. 

The defendant appealed from this decision on the following grounds : 
that the principal sudder ameen had decided the case contrary to 
the decision of the Sudder Court, gazetted on the 22nd April 1841 ; 
thal; the defendant had given his deposition ip English before the 
magistrate, and the depositions of his witnesses taken by the magis- 
trate do not at all show that the plaintiff was charged with tlieft 
by the defendant ; that the defendant complained against the plaintiff 
under Regulation YU. 1819, before the m^istrate, and it was not 
right on the part of the magistrate to state in his roobukaree that 
the tlieft was not proved ; that the fact of the plaintiff’s being his 
servant was proved by the witnesses he called, notwithstanding 
which the principal sudder ameen decreed the case against him ; 
that a man of honor would never serve as a soldier or turn iron- 
smith; that as the principal sudder ameen did not coincide with the 
plaintiff in the estimation he made of the value of his own respec- 
tability, and as it was proved by the defendant’s witnesses that the 
plaintiff is poor, the principal sudder ameen ought not to have 
decreed his claim even in part, that if the magistrate put liim on bail 
it was no disgrace, and the papers of the foujdaree case do nut 
show that he was ever kept in the custody of two peons. 

The plaintiff, in this action, has file^ certain exhibits upon plain 
paper ki support of his claim for the recovery of damages on account 
of defamation of character, which ought to have been stamped, and 
the principal sudder ameen has allowed them to be put in evidence, 
and alludes to them in his decree. It is not, moreover, mentioned 
in the petition with which they were filed, for what purpose they 
were put in evidence. As the amission of such documents on plain 
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paper is contrary to Regulation X. 1829, and the Circular Order 
of the 7th January 1842, and they were*filed without conformity to 
Clause 4, Section 10, Regulation XX VI. 1814, I admit the appeal, 
and, without reference to its merits, remand the case to the lower 
court for re-trial. The value of the stamp in appeal will bo 
returned to the’appellant. 


The 28'ih June 1850. 

Na 59 of 1850. 

Regular Jppeal from the decision of Bahoo Bwarkanath Roy, first 
grade Moonsiff of Lalhaugh, 

Rumchurn Dutt, (Defendant,) Appellant, 
versus 

Obluck Tewaree, (PlaintiflF,) Respondent 

Suit for the recovery of Company’s rupees 14-3-2, principal and 
interest of a mortgage bond, executed 19th Maugh 1252 B. S. Insti- 
tuted 3rd November 1849, and decided 21st M^ircli 1850. 

Tlie plaintiff states that the defendant borrowed from him 12 
Company’s rupees and executed a bond for the amount, mortgaging 
his shop at Gora Bjizar, and promising to pay tlie debt in the month 
of Assar 1253 B. S. ; that he paid only 2 rupees 8 annas, wliich pay- 
ment was endorsed at tlie back of the bond, and that he therelbre 
brought this action against him for the balance with intei’est. 

The defendant, notwithstanding the usual processes of the court 
were issued, did not appear to defend the suit. 

The moonsifF, upon the execution of the bond being proved, consi- 
dered the plaintitf’s claim satisfactorily established, and, on the defen- 
dant’s not appearing to defend the suit, gave an exparte decree in 
favor of the plaintiff. 

The defendant appeals from this decision, pleading ignorance of 
the service of the processes of the lower court, and denying the debt 
and the execution of the bond. He urges also that tlie bond was 
not attested by the writer of it; that the witnesses contradicted each 
other, and that a comparison of his general signature witli his alleged 
signature on the bond, w^ould prove that the signature on the bond 
was not genuine. 

The processes in this case appear to have been duly and regularly 
served, and I see no ground for disturbing the moonsiff’s exparte 
decision, which I therefore confirm, dismissing the appeal, with costs 


29 
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The 29th June 1850. 

No. 66 of 1850. 

Regular Appeal from the decision of Moulvee Momtaz Ullee, Moonsiff 

of Gowas. 

Rughoonatli Singh, (Defendant,) Appellant, 
versus 

Kistonath Naipuncliunun, (Plaintiff,) Respondent. 

Suit for the recovery of arrears V rent, principal and interest, 
rupees 107, 1 anna. Instituted 14th January 1850, and decided 
20th March 1850. 

TJie plaintiff* states that he oLtained a decree in the sudder 
ameen’s court, ’ authorizing him to fix a jumma of Company’s 
rupees 55, on 31 beegahs, 3 cottahs, 17 gundahs of land in Joy ram- 
pore; that the rent due from the defendant from 1255 to the month 
of Poos 1256 B. S. was 96 rupees 9 annas, which he failed to pay 
upon demand, and he therefore brought this action against him. 

The defendant did not file any answer. 

The moonsiff* cowsidered the plaintiff’s claim established, and gave 
a decree in his favor. 

The defendant appealed from this decision on the following 
grounds. That he was absent in his zemindaree in the Beerbhoom 
district, about the distance of two days’ journey, and was therefore 
ignorant of the institution of the suit ; that Boondea Birmonea ought 
not to have been made defendant in this case, as he only held 
the jumma, and he brought tliis to the nojfcice of the sudder ameen 
in a ruffanameh entered in a jumma nishust suit, instituted by the 
plaintiff* against himself and Boondea Birmonea as defendants, in 
which, without reference to his objection, the sudder ameen gave a 
decree against them both, and that he had paid rupees 29-11-6 before, 
and 52 rupees after, the institution of the case above adverted to, 
and holds receipts for the same. 

In this case, it does not appear that, after the issue of the notice 
agreeably to tfce provisions of Regulation XXIII. 1814, and a 
return to the effect that the defendant could not be found, the pro- 
clamation enjoined by the same regulation was affixed in the moon- 
siff s cutcherry, as well as a copy of the same at the defendant’s 
residence. Moreover, the evidence of the peon serving the notice 
was not taken as proof of its issue, in conformity with Construction 
No. 775 of ' 3rd May 1833. The appeal is therefore admitted, and 
the case, without reference to its merits, will be remanded to the 
nioonsift* for re-trial. The value of the stamp in appeal to be 
returned to the appellant. 
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The 29Tn June 1850. 

No. 67 of 1850. 

Regular Appeal from the decision of Moulvee Momtas TJllee, Moonsiff 

of Gowas. 

Boondiah Braminee, (Defendant^) Appellant, 
versus 

Kistonath Naipunchunun Buttacharjca, (Plaintiif,) Respondent. 

Tub circumstances of this case are similar to case No. 66 of 
1850. 

The defendant appeals on the pleas that she was absent on pil- 
grimage to Bydenath and ignorant of the institution of the suit ; that 
the land in question was not in her possession, and that the fact 
could be proved by a reference to the rulfanameh' executed by one 
Rughonath Singh. 

Tlie decision given in case No. 66 of 1850, is applicable to this 
case also. 


The 29th June 1850. 

No. 56 of 1850. 

Regular Appeal from the decision of Sheihh Gholam Furreed, first 
grade Moonsiff of Hurhurparrah, • 

Awul Mundul, (Defendant,) Appellant, 
versus 

« 

Puddoo Lochun Sircar, and after his death, Janokeenath Sircar, 
(Plaintiff,) Respondent. 

Suit for the recovery of Compliny’s rupees 230-5-6, under a 
bond debt, executed 14th Maugh 1252 B. S. Instituted 30th Decem- 
ber 1848, decided 18th March 1850. 

The plaint states that there were money transactions carried on 
between the plaintiff and defendant through the plaintiff’s gomashta, 
and that, upon an adjustment of accounts, there was a balance 
against the defendant of Company’s rupees 170-0-10, for which the 
defendant executed a bond, but failed afterwards to pay the defen- 
dant lie therefore sued him for the amount with interest 

The defendant denied the claim. He admitted that he had bor- 
rowed Company’s rupees 32, through Shookmey Holdar, the plain- 
tiff’s gomashta, on the 13th Srabun 1250 B. S., and executed a 
bond, but that, on the 5th Srabun 1253 B. S., he had paid Com- 
pany’s rupees 68, botli principal and interest, to the deceased plain- 
tiff, through his gomashta, SheebchumNauth, and received back the 
bond. 
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The plaintiff added, in his replication, that it was true that the 
defendant had borrowed and paid 32 rupees, but tliat it had nothing 
to do with this suit, upon the institution of which the defendant 
tried to effect a compromise. 

The moonsiff considered the plaintiffs claim established, and gave 
a decree in his favor. 

The defendant appealed, on the ground that the witnesses were 
plaintiff’s servants ; that the khata-buhees filed by the plaintiff were 
got up by him, and that the moonsiff did not call for proofs of the 
defendant’s assertion in his answer ; that the plaintifi' did not cause 
the attendance of respectable witnesses, who would undoubtedly 
have refuted the plaintiff’s statement. 

The moonsiff in this case has not fulfilled the requirements of Act 
XII. 1843, Sections 1 and 3, and Circular Order of the 16 th August 
1844. His decision is partly written by himself, and partly by his 
amlah. Ho has moreover specified in his written opinion the amount 
of interest as 23-6-12, and in the decree in which the translation is 
incorporated he specifies 23-2-12. Agreeably, therefore, to the pro- 
visions of Section «,2, Clause 2, Regulation JX. 1831, and Act VII. 
1838, I admit the appeal, and, without reference to its merits, 
remand the case for re-trial. The stamp fees to be returned to the 
auDellant. 
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Present: R. E. CUNLIFFE, Esq., Judge. 


The 1st June 1850. 

No. 45 of 1849. 

Appeal from the dechion of Pundit Nurhurree Seromonee^ Principal 
Sudder Ameen of Zillah Mymensing^ dated the I CM May 1849. 

Doordana Begum and Subeerooiiiiissa Begum^ (Defendants,) 
Appellants, » 

versus 

Syed Hafiz Rulimaii, Sageeroonnissa, and Nujumoonnissa, 
(Plaintiffs,) Respondents. 

Respondents sued to cancel a summary order under Acf* IV. 
1840, and to obtain possession, with wasilat, of 4 annas gundahs 1 3-1-1 
of talook Hedaiet Khan, pergunnahlloosunshahye, which was decreed 
in their favor by the principal sudder ameen, who declined to 
receive the answer which appellants wished to file 10 months and 
23 days after the plaint was filed, as he could not, on account of 
discrepancies, believe the witnesses •adduced to prove that the delay 
arose from the illness of Doordana Begum for a year, and the absence 
of Subeeroonnissa Begum from her house fromMaugh 1254 to the 3rd 
Chyte 1255. In appeal, it was urged that the principal sudder 
ameen had not stated what the discrepancies were, and- that the 
cause of the delay had been satisfactorily proved. Respondents, in 
reply, observed that the excuse set up would be proved to be false 
by a copy of a vakalutnamah, dated 25th Kartikh 1255, executed 
by both the appellants at their own house, which they had filed. The 
point for decision is, have the appellants alleged and proved such 
sufficient cause for tlie delay in filing their answer as would have 
authorized the principal sudder to admit it? They hdve not 
done so, and the falsehood of the excuse set up is proved by the 
vakalutnamah abovementioned, executed by both the appellants at 
their own house, long after the issue of the istchar in this case. The 
principal sudder ameen’s decision is affirmed, and the appeal dismissed, 
with costs. 
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The 3bd June 1850. 

No. 46 of 1849. 

Appeal from the decision of Pundit Nurhurree Seromonee, Principal 
Sudder Ameen of Zillah Mymensing^ dated the \Qth May 1849. 

Boodram Sha No. 1, Manick HumeeNo. 2, and Chnnderkannt Doss 
No. 3, (Defendants, with others,) Appellants, 
versus 

Hooreelall Sukiil, (Plaii^tiff,) Respondent. 

Respondent states that the defendants Sheikh Koodrutullee, 
Muzzurullee, Himmutullee, and Moradullee are the proprietors of 
12 annas 16 ^ndahs of talook Mahomed Tuckee, pergunnah Nus- 
serajeal, and the sudder jumma of their share was rupees 44 ; that 
they gave him a farm of it for 10 years, from the 9th Kartikh 1238, 
at a jumma of rupees 307-1-8, with the condition that he was to 
pay the sudder jumma, receive rupees 106-6-8, as profits, and pay 
the rest, rupees 156-1 1, to them, and afterwards, on the 10th Maugh, 
executed an ikrar directing Iiim to pay the rupees 156-11 yearly 
to Mohunlall Dhol^ee, in liquidation of a bond for rupees 890, and 
if that person sued them he was to be answerable, and in like man- 
ner they would not dispossess him, or if he was dispossessed they 
would be answerable for the profits of the farm, and to Mohunlall 
Dhobee ; that he was in possession till Sawun 1244, paid the reve- 
nue, and the mahajun, whose widow being about to sue the talook- 
dars, he paid her in full and received back the bond ; but the share 
of Himmutullee and Moradullee having been sold in execution 
of a decree on the 28th Assar 1244, and purchased by Brindabun 
Deb, he was dispossessed from Bhadoon 1244, by the appellants, 
and accordingly sues to recover rupees 1029-0-16-2, on account of 
profits of the farm and on account of the money paid for the debt 
of the talookdars. It is unnecessary to give an abstract of the 
answer of the talookdars who appeared, as they have been released 
from the claim. 

Appellants Nos. 1 and 2 replied that they had purchased the 
shares of Moradullee and Hiimnutullee, in the name of Brindabun 
Deb, and got the bynamah on the 3rd Poos 1245, and did not by 
force dispossess respondent, but were put in possession by a collector- 
ate pcada, and if the respondent really had the farm he would have 
brought it to notice before or after the sale. 

The principal sudder ameen decided in favor of respondent, and 
decreed rupees 472-13-3 against appellants only, as it was proved 
that they had purchased the shares of Himmutullee and Moradullee, 
and dispossessed the respondent from the farm of their shares which 
they were not authorized to do. 

In appeal, it is urged that they are not liable under the terms 
of the ikrar filed by respondent, and because the respondent did not 
bring to notice, before or after the sale, that he liacl a farm of the 
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property sold; that they only obtained possession of part of the pro- 
perty on the 9th Chyte 1245, and part in Poos 1248, and that 
1 anna, 18 gundahs of the property had been decreed to other 
parties. 

The points for decision are: 

1st Can the appeal of ChundSrkaunt Doss be admitted, not 
having appeared in the lower court? 

2n(L Are the defendants from whom the farm was taken alone 
liable, under the condition of the ikrar, for any loss the respondent 
may liave sustained, or are the appellants liable ? 

3rd. Are the appellants not liable because the respondent did 
not bring to notice before or after the sale that he held a farm of 
the property for the profits, &c. of which he now sues ? 

4th. If the appellants are liable, are they so for the sum decreed 
against them, or entitled to any and what reduction on account of 
having, as they allege, only obtained possession of the shares of 
the talook which they purshased, part on the 9th Chyte 1245 and 
part in Poos 1248 ? 

5th. Are appellants entitled to any and \^hat reduction on 
account of 1 anna, 8 gundahs of the property purchased by them 
having been, as they allege, decreed to other jwties? 

The appeal of Chunderkaunt Doss cannot be admitted, as ho has 
assigned no reason whatever for non-appearance in the lower court. 

With regard to the second point, the appellants cannot be held to 
be not liable, as the ikrar states that, if the respondent is disposse^fesed 
by them, or by their means, or by order of any court, they will be 
answerable for the profits, &c. The dispossessing in this case was 
entirely the act of the appellants, who must be held liable for the 
loss respondent has sustained. In regard to the third point, I do not 
see that the respondent was bound to bring to notice (of some court, 
I presume, is meant) his farm of thdse shares, and there can bo little 
doubt that appellants were cognizant of it, for he retained possession 
of the farm of the shares which remained unsold. On the fourth and 
fifth points, it is sufficient to state they are mere assertions, no proofs 
in support having been adduced. Tlie decision of the principal 
sudder ameen is affirmed, and the appeal dismissed, with costs. 

The 3rd June 1850. 

No. 54 of 1849. 

Appeal from the decision of Pundit Nurhurree SeromoneCy Principal 
Sadder Ameen of Zillah Mijmensint/y dated the 22nd May 1849. 

■ Puddumlochun Chowdry, (Plaintiff,) Appellant, 
versus 

Kurtee Mundul, (Defendant,) Respondent. 

Appellant states that the defendant holds 4 pakees bnsut, the 
jumma of which at the villagcrate is rupees 5, and pykusht 2 khadas, 
10 pakees, 15 gundahs, the jiimma of which at the village rates 
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is 1 rupee 14 annas per pakee, making a total of rupees 85-2-6, in 
his talook mouzah Hejulea, &c., pergunnah Attya, and not paying, 
the usual notice was issued upon him, and sued for rent from Bysakli 
1248 to Sawun 1249, in the mooiisiff’s court, in which the respondent 
stated he held 4 pakees busut^ 2 kliadas 4 pakees pykusht, at 
8 annas per pakee, and 4 pakees basha land at 4* annas, making 
a total of rupees 21, under a pottah from the former proprietors, 
Birahim Alice and Nowshcrc Alice ; that the moonsiff rejected the 
pottah, fixed the jumma at rupees ^14 per pakee, but, as he had 
not proved issue of the notice, only decreed for the jumma admitted, 
which was upheld in special appeal ; that he has again issued notice 
on respondent on the 2nd Jyte 1254, and now sues for rent at 
the rates above mentioned from Bhadoon 1249 to Assar 1254. 

Respondent, in reply, stated his jumma and land as in the suit 
in the moonsiff’s court, which he held under a pottah of the 
12th Phalgoon 1233 ; that Rajmohun Neogeo, who had bought 
8 annas of Rooba, imprisoned his sons and took rupees 79-4 in 
excess, for which he sued and obtained a decree in the moonsiff’s 
court, which was, upheld in special appeal, and as the jumma was 
in the former cases fixed at rupees 21, this suit is instituted con- 
trary to Section 16, Regulation IV. 1793, and by Construction No. 
999 appellant is liable to be punished; and the suit is improperly laid, 
as^by Construction No. 1272 it ought to have been laid at one 
year’s rent ; that rupees 103-4 was all which was due, and, of that, 
rupfics 6 had been paid at poonias, and that appellant’s people seized 
and imprisoned his son and took rupees 125, for which they were 
punished in the foujdarce, and accordingly there arc 27 rupees due 
to him. 

Appellant replied that the pottah was a forgery, and in the suit 
in the moonsift*’s court could neither prove it or having paid accord- 
ingly ; that the rate is stated in^the former decrees, in conformity 
to which he has issued the notice and sued for rent, which is 
correct according to Construction No. 811 ; denied that hisgomashta 
took any money from respondent’s son, and was only punished 
for imprisoning him. 

The principal sudder ameen, considering the respondent’s jumma 
to be a mokurruree one of rupees 21, decreed for arrears of rent for 
the period claimed, at that rate, from which decision plaintiff has 
appealed, alleging lie is entitled to the whole sum claimed. Before 
stating what^^l consider the points for decision, 1 must observe that 
the poijats for decision recorded by the officiating principal sudder 
ameen were, what is the quantity of land held by the diafendant, 
and is the jumma mokurruree or not, and if not so, what is the 
amount of the jumma at the rate of the village, and is plaintiff enti- 
tled to the rent for the period sued for ?” But the principal sudder 
ameen records that the only point for enquiry is whether the jum- 
ma is mokurruree, or not, and, liaving decided it, decrees at that 
jumma for the whole period claimed, without stating why he coiisi- 
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dered the respondent liable, notwithstanding he had alleged he had 
not only paid the whole rent but that rupees 27 were due to him. 

The points for decision are — 

1st. Is investigation of the suit barred by its having been im- 
properly laid contrary to Construction No. 272, or is it barred by two 
suits, one in the* moonsiffs court and the other in the suit of Raj- 
mohun Newgee for the same cause of action, having been previous- 
ly tried, such being contrary to Section 16, Regulation IV. 1793 ? 

2nd. Can this suit for arrears of rent^n a hustaboodee jumma 
be maintained, or is it necessary previously for appellant to obtain 
a decree empowering him to assess the land held by respondent ? 

3rd. Is the jumma liable to be increased or not? 

4th. If it is liable to be increased, what is the quantity of land 
in respondent’s possession and the proper jumma of it ? 

5th. Is the appellant entitled to rent for the period previous to 
the issue of the notice ? 

6th. What is tlie amount of rent due to him ? 

The appeal is decreed, and the suit remanded for trial on the 
issues indicated above. • 


The 5th June 1850. 

No. 55 of 1849. , 

Appeal from the deemon of Pundit Nurhurree SeromoneCy Principal 
Sadder Ameen of Zillah Mymendngy dated the 7th June 1849. 

Sumboo Chunder liai No. 1, and Nundkoomaree Dassea, wife of 
Gopal Chunder Baboo, (deceased,) No. 2, (Defendants,) Appellants, 

versi^B 

Nubkishwur Doss, (Plaintiff,) Respondent. 

Respondent sued to cancel the sale by the collector of his 
talook, kismut Maisbag, &c., pergunnah Hoosheinshahye, ,on the 
16th Aughun 1243, in execution of the decree of Roopram Surmah, 
and purchased by appellant No. 1, and by Guneshpershad, decree 
mohurer, and appellant No. 2’s husband, serishtadar of the collec- 
torate, in the name of his brother-in-law, Nund Lall Baboo, on the 
following grounds : 

First — That the ishtihar for the sale was issued on the 29th Assin, 
during the time the cutcherry was shut for the Dusserah. » 

Sfecanrf?— That Sicca rupees 2-9-9-12 was improperly added in 
the lotbundee as the batta of rupees 39-3 hal khurch, which sum 
was Company’s rupees. 

Third . — That the sale was fixed for the 15th Aughun, and the 
collector, without waiting for a reply to a reference made to the 
judge, who had ordered it to be sold for the decree of KhajaNikoos, 
and without issuing an ishtihar of postponement, sold it the next day. 

30 
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Fourth . — That the collector did not issue an ishtihar in his own 
cutcherry or in tho civil court, contrary to Sections 12 and 16, Re- 
gnlation XLV. 1793, and Clause 3, Section 2, Regulation VIL 
1825. 

Fifth . — That the estate was advertised for sale for the decree of 
Khaja Nikoos. 

iSwt/t.— That the estate, on account of disputes among the share- 
holders, was under attachment under Regulation Y. 1827, and the 
sale of such estates is dbntrary to Clause 2, Section 10, Regula- 
tion III. 1818 ; that the sale by the collector, without waiting for a 
reply to his reference and issuing an ishtihar, is contrary to Clause 3, 
Section 3, and Clause 1, Section 5, Regulation VIL 1825, and Cir- 
cular Order 5tfi March 1842, and the purchase by persons employed 
in the collcctorato is illegal by Sections 18 and 20, Regulation XL 
1822. 

Appellants, in reply, alleged that the Dusserah vacation commenc- 
ed on the 23rd Assin, and that the ishtihar had been issued on the 
21st; that the hal khurch entered in the principal sudder ameen’s 
roobukareo of the^l4th August 1835, rupees 39-3, are Sicca rupees, 
because Company’s rupees were made current three years after ; that 
a reply to the collector’s reference was received the same day in an 
English letter, and the collector’s roobukaree also returned, on which 
the sale was ordered to be held ; tliat an ishtihar was issued accord- 
ing, to the Regulations referred to by respondent, and that it is not the 
practice to put the ishtihars issued in the judge’s court and in the 
collectorate with the nuthee ; that Regulation IIL 1818 is irrelevant, 
referring only to persons opposing Government ; ^d denied that the 
estate was purchased benaraee by Guneshpershad and Gopal Chun- 
der, for Nund Lall sold his share to appellant No. 2 on the 4th Phal- 
goon 1247, and the regulations,, &c., referred to by the respondent 
only apply to sales for arrears of revenue. 

Respondent replied that the ishtihar was not issued on the proper- 
ty, in the tehseel cutcherry, or at Mudorgunge thannah in which 
the estate is situate, and on the 29th Assin a false report of the 
darogah of Niklee was filed that it had been issued at his house ; 
that the hal khurch he refers to is the tullubana of the collectorate 
and not the hal khurch of the civil court, and that Company’s rupees 
were made current in 1835 and the ishtihar issued in October 1835 ; 
denied that the collector had received a reply to his reference, 
and if he had it would be with the nuthee and referred to in the 
roobukaree of the 29th November, as would also have been mention- 
ed the issue of the ishtihar of postponement; that the jud^, on the 
16 th September, in the case of Bydenath Bajpie, directed, by order 
of the Sudder Dewanny, that the estates advertised should not be 
sold for any other decree ; that Nund Lall lived in the serishtadar’s 
bausa and had not the means of purchasing the property. 

Appellants rejoined that the ishtihar was issued from the serishta 
on the 21st and from the nazir’s ofiice on the 23rd Assin, and that 
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it is recorded in the peada’s kyfeut that it had been issued at his 
house^ &a 

The principal sudder ameen cancelled the sale as illegal, and or-- 
dered the purchase money to be repaid to the purchaser, because the 
collector, having fixed the sale for the 15th Aughun, after issuing the 
ishtihar on the 22nd Assin, made a reference to the judge, who had 
before ordered the estate to be sold for the decree of a Khaja Nikoos, 
to enquire if the sale was to be postponed on that account, and 
before receiving a reply, and wifliout issuing ishtihar of postponement, 
sold the estate the next day, and that it was illegally purchased 
benamee by appellant No. 2’s husband, serishtadar of the collectorate, 
under Section 15, Regulation 11. 1793; and because it docs not 
appear that the ishtihar had been issued in the chief village of the 
estate by beat of drum, nor, as was customary, had an ishtihar 
of postponement been issued in the collectorate. • 

In appeal, it was urged that the judge recorded in a roobukaree, 

1 month 12 days after the sale, that tlie collector’s roobukaree of 
reference had been replied to on the same day by an English letter, 
and that the precedent in the case of Noorunnissa»is irrelevant ; that 
there was no order of the judge forbidding the estate to be sold in 
execution of the decree of Roopram ; that at the time of the sale 
there was no law wdiich required the issue of an ishtihar of postpone* 
ment, and such ishtihars are only applicable to sales for arrears of 
revenue by Clause 2, Section 8, Regulation XI. 1822 ; that appellant ' 
No. 2’s husband was not serishtadar at the time, having resignecl on 
the 23rd Aughun 1242 ; that kismut Satal, where the ishtihar was 
issued, has a market, and is the largest kismut in the estate; that the 
ishtiliar shows it was issued on the land, and where it is worm-eaten 
will have been " as is customary.” 

Respondent replied that kismut ^atal is not the largest kismut, 
which Maisbag is, and that it is in thauna Niklee, 3 pahars dis- 
tance ; and the ishtihar not having been issued in the principal village, 
the sale is liable to be cancelled, as per precedent of the Sudder 
Dewanny of the 5th October 1841. 

The points for decision are — 

— Did the collector issue the ishtihar for the sale during the 
time the cutcherry was shut for the Dusscrah? 

Second , — Was the ishtihar promulgated in the principal village, 
Maisbag, by beat of drum? 

Third , — Is kismut Satal the principal village or not ? 

Fourth , — Was Gopal Chunder serishtadar of the collectorat^at the 
time of the sale? 

Fifth , — Had the judge ordered the property to be sold for the 
decree of Khaja Nikoos, and did the collector make a reference to the 
judge on the 15th Aughun, requesting to be informed wliether the 
sale was to be postponed on that account, and did he, without waiting 
for a reply, sell the estate the next day, without having issued an 
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iahtihar postponing the sale, and was it purchased benamee by the 
serishtador of the collectorate, and is the sale invalid for any of 
the reasons above stated? 

The appeal must be decreed, and the suit remanded for trial, as 
the principal sadder ameen has decided the ishtihar was not promul- 
gated in the principal village of the estate, without having called 
upon the appellants and respondent respectively to prove that the 
ishtihar was or was not so promulgated, and, in directing that the 
purchase money shall be refunded td the purchaser, has not stated 
by whom. He will accordingly call upon the respective parties to 
adduce their proofs on the point indicated above, and distinctly 
state by whom the purchaser, if the sale is cancelled, is to be reim- 
bursed. 


The Tth June 1850. 

No. 56 of 1849. 

Appeal from the decision of Pundit Nurhurree Seromonee, Principal 
Sudder Ameen, dated the 1th June 1849 . 

Ruheema Banco, daughter of Mahomed Mallee, No. 1, Busseera 
Banoo,daughter of Mahomed Nuzzeer, No. 2, Azeezoonnissa Banoo, 
No. 3, and Rownukoonnissa Banoo, No. 4, (Plaintiffs,) Appellants, 

versus 

Eymana Banoo, No. 1, Mymana Banoo, No. 2, Humeeda Banoo, 
No. 3, Furjanoo Banoo, No. 4, and others, (Defendants,) 
Respondents. 

Appellants sue to obtain possession of 5 annas, 5 gnndahs, 
2 cowrees of kismut Bereegagra and kisinut Kamalpore, talooks No, 
351 and No. 667, tuppa Ilazradee, and recorded in the collectorate 
in the name of Kurreem Khan and others, from which respondents 
have dispossessed them from Bysakh 1250, and state that, a suit 
under Regulation VI, 1813 having been instituted, their ancestors 
obtained a decree for 4 annas of these kismuts as well as other 
talooks, from which Mahomed Allecm and others appealed, and the 
provincial court upheld the judge’s decision as regards these two kis- 
muts and ordered possession to be given. Quarrels having ensued, 
a ruffanamah was executed in 1229, between Mahomed Nuzzeer, 
and Mahomed Alleem’s son, Mahomed Nudeem, and others, by which 
Mahomed Nudeem’s wife, Khatoon Banoo, daughter of Mahomed 
Wufee, obtained anna 1-17-2, and as her husband’s share annas 
3-11-2, and by inheritance from her father, anna 1-15-2-2, making 
a total of annas 7-4-1-2, and Busseera Banoo, appellant No. 2’s 
mother, Ateekoonnissa, annas 3-10, and Ruheema Banoo, appellant 
No. I’s father, Mahomed Mallee, anna 1-15-2-2, and held posses- 
sion accordingly. That Mahomed Mallee died in 1241, and appellant 
Ruheema had possession of his anna 1-15-2-2, and her mother-in-law 
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Ateekoonnissa’s 3 annas 10 gundahs by kabeen and hiba, making a 
total of 5-5-2-2, and paid the revenue; that Sheik Rumzan and others, 
ryots of kismut Bereegagra in No. 667, and MaJiomed Tuckee, ryot 
of kismut Kamalpore in No. 351, not paying their rents, appellant 
No. 1 and her shareholders Fatima and Nooroonnissa sued them 
through their putwaree Noor Mahomed, and obtained summary 
decrees against tliem, to reverse which Sheikh Rumzan and other 
ryots of Bereegagra sued in the moonsiff’s court, and, as many ryots 
had been sued together, it was 'reversed, and tliat decision upheld in 
appeal, when they were referred to a regular suit, and under color of 
that order respondents have dispossessed them from Bysakh 1250. 
Appellant No. 1 also stated she had given certain portions of the 
property to the other appellants. 

Respondent No. 1 denied ever having had possession of or dispos- 
sessing appellants from kismut Bereegagra, talook Mahomed Syef 
in No. 667, and kismut Kamalpore, talook Mahomed Wakee in No. 
351, and stated the kismuts were the talook of Mahomed Syef and 
that part of kismut Bereegagra had been granted as wukf for the 
maintenance of amusjeed, and that annas 6-2-2 of^hat talook besides 
others, on the marriage of respondent No. 4 to Mahomed Syef, were 
given by Mahomed Nuddeem, KhatoonBanoo, and respondents Nos. 
2 and 3, to respondent No. 4. 

Respondents Nos. 2 and 3 denied that appellants ever had posses- 
sion, and state that Mahomed Syef obtained Sunnuds for his talooks 
in 1159 and 1163, and left his son Mahomed Wasik and his Wife, 
Nujeeba Banoo, and dauglitcrs, Jumeela Banco and Sunjeeda Banoo, 
and after Wasik and Nujeeba’s death, at the time of separation of the 
talooks in 1189, his daughters being purdah-nusheen they were not 
separated, and talooks Mahomed Syef, Ahamcd Khan alias Wasik, 
and Adum Khan wore entered separately in the settlement papers 
of Nos. 351 and 667. After the death of Sunjeeda and Jumeela, tlie 
latter’s daughter, Khatoon Banoo, our father, Mahomed Alleem, and 
aunt, Seishta Banoo, were in possession, and after our father’s death 
Khatoon Banoo succeeded to a 9 annas share and Seishta Banoo to 
a 7 annas share, and after tlie latter we succeeded to her 7 annas 
share ; and that appellants suing the ryots of these two kismuts, the 
ryots stating the lands belonged to talooks Mahomed Syef and 
Mahomed Wasik, the summary order under Regulation VII. was 
reversed on a regular suit, so appellants cannot have been dispossess- 
ed in Chyte 1249. The order of the provincial court for possession 
of 4 annas of the kismuts was only for Kootoobdee and Kaipaldee’s 
two barees in kismut Bereegagra and 2 annas in kismut Kamal- 
pore, talook Kurreem, of which they are in possession, and in the 
Regulation VII. case Abdool Ruheem and Rumeeza Banoo admit 
that those 2 barees only belong to talook Kurreem, and the rest of 
the kismut to talook Mahomed Syef, and deny the rutfanamah, 
which cannot affect them as they were not parties to it. 
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Appellants replied that, after the separation, their ancestor, 
Mahomed Mnnneer, was recorded as malik, that Mahomed 
Nuzzeer, father of appellant No. 2, and Mahomed Sadik, father 
of appellant No. 3, and other shareholders, having applied for 
mutation of names, Mahomed Alleem, Seishta Banoo, and others, 
put in objections claiming the talooks as the talooks of Mahomed Syef, 
which was rejected by the collector, and in 1818 the shares were 
recorded in the collectorate thus : Mahomed Nnzzeer 4 annas, appel- 
lant No. I’s first uncle, Mahomed* Urifce, and father, Mahomed 
Mallee, 4 annas, Mahomed N^ir and Mahomed Sadir 4 annas, and 
Mahomed Alleem 4 annas, which, and the suits under Regulation 
Yll., and judge’s fysala, prove possession within 12 years, and that 
the judge’s decision in the suit under Regulation VL 1813, and of the 
provincial court of appeal gave them possession of 4 annas of the 
kismuts, and not of two barees only in one and 2 annas in the other. 

Respondent No. 4 made the same statement as the other respon- 
dents in regard to the talooks of Mahomed Syef, and the whole of 
them having finally been vested in her mother Oatoon Banoo, her 
father, Mahomed Nuddeem, and respondents Nos. 2 and 3, who, on 
her marriage, gave'her a meras pottah on the 10th Sawun 1252 of the 
whole of talook Mahomed Syef, talook Ahamed Khan alias Wasik, 
and talook Adeem Khan, and on the same date gave her 10 annas 
gundahs 2-2 of talooks Nos. 35 1 and 667, and that under her mother’s 

S ift annas 4 1-1 is held by respondent No. 1, and the rest by respon- 
ent3 Nos. 2 and 3, her father Mahomed Nuddeem, and the two 
daughters of Zobeida and Khyroonnissa. That the appellants are 
liable to bo nonsuited, not having included her husband, and 
also that the suit is barred by failure of appellant’s possession for 
upwards of 12 years. • 

Appellants denied that any meras pottah or hiba had been execut- 
ed by Khatoon Banoo, and that' respondents Nos. 2 and 3, during 
the lifetime of Seishta Banoo’s nephew, respondent’s father, could 
not be her heirs. 

The principal sudder ameen decided the suit was barred by lapse 
of time, because the appellants could not show they had been in 
possession within 12 years, and that the punjsak namjareo roo- 
bukaree. Regulation VL fysala, and that of the court of appeal, copy 
of petition, and copy of plaint, filed by them, are long previous to this 
suit, and that dakhillas are not proof of possession ; and since 
respondents say the appellants are in possession of two barees ofkismut 
Bereegagra, the summary orders under Regulation VII., which the 
appellants say have not been reversed, have been against ryots of 
the two barees, and therefore their possession of the two kismuts is 
not proved; and that the respondent’s ancestor, Mahomed Syef, was 
the proprietor of talooks Mahomed Syef and Mahomed Wasik, and 
that kismut Bereegagra is in talook Mahomed Syef, and kismut 
Kamalpore in talook Mahomed Wasik, and that talook Mahomed 
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Wasik is part of No. 351, and talook Mahomed Syef part of No. 667 
is proved from the sunnud of 1159, punjsala, the collectorate state- 
ment, the petition of Rumeeza Banoo, appellant’s shareholder, and 
moonsiff’s fysala of the 15th December 1842; and that it also 
appears that the respondents pay the revenue of talooks Mahomed 
Wasik and MaAomcd Syef in excess of their shares of the revenue 
of Nos. 351 and 667, that Noor Mahomed Putwaree sued tlie ryots 
of the two kismuts for rent, and a regular suit having been institut- 
ed by Sheikh Rumzan and otliers in which he filed rent chittas 
from 1240, the summary decision was reversed by the moonsiff, and 
that decision upheld by the judge ; and that it appears from the 
statement that a part of talook Mahomed Syef was separated and 
afterwards purchsaed by Government, which appellants have not 
mentioned in their plaint or reply; it therefore appears that appel- 
lants have never been in possession of the kismuts, and that respon- 
dents have been from the date of the sunnuds, nearly 100 years, and 
from the time referred to in the moonsiff s decree nearly 15 years. 

In appeal, it is urged that only some of the rj'ots of Bereegagra 
sued to cancel the summary decision under Regulation VIL, and 
that the decree against Shere Mahomed and others has not been 
reversed ; and that the admission of the respondents that the appel- 
lants have possession of two barees in kismut Bereegagra and 2 
annas of kismut Kumalpore, is opposed to the principal sudder ameen’s 
decision ; and that the dakhillas filed by respondents are only of 
talooks Nos. 351 and 667, and that respondents have not stated nom 
what time they have been in possession. 

The point for decision is, whether the suit is barred by adverse 
possession of the respondents for upwards of 12 years or not 

This decision of the principal sudder ameen must be reversed. 
The appellants, in proof of possession, have filed the collector’s roo- 
bukaree of mutation of names in 1^18, showing that the appellants’ 
ancestors, notwithstanding opposition, were recorded as proprietors 
of the shares, as stated by them, and the judge’s decision, confirmed 
by the provincial court of appeal, giving their ancestors possession 
of 4 annas of both of the kismuts ; and lam at a loss to understand 
how the principal sudder ameen, in the face of such decisions, still 
unreversed by a regular suit, has recorded his opinion that the 
appellants have never had possession, and that it has always been 
held by respondents; for what has been adduced bv respondents, in 
proof of their adverse possession, since the date of those orders, is 
absolutely nothing, for the decree of the moonsiff of the 15 th l^ecem- 
ber 1842, reversing the summary decision under Regulation VIL, is 
chiefly based on a number of ryots having been improperly sued in 
one case, and disputes regarding the land ; and 1 am surprised that 
the principal sudder ameen shomd have recorded, as one proof of the 
possession of the respondents, the chittas for rent from 1240 filed in 
that suit, as no decision regarding them was passed, nor can the 
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appellants be affected by any admission made by any of their share- 
holders in that suit. The decision of the principal sudder ameen, 
that the appellants never had possession of any part of the property 
sued for, is opposed to the respondent’s admission that they have 
had and are still in possession of two barees in kismut Bereegagra 
and 2 annas in kismut Kiimalpore. The decision bf the principal 
sudder ameen is reversed, and the suit remanded for trial on its 
merits. 


The Sth June 1850. 

No. 57 of 1849. 

Appeal from ihe decision of Pundit Nurhurree Seromonee, Principal 
Sudder Ameen of Zillah Mymensing, dated the June 1849. 

Kishenkaunt Chuckerbuttee, (Defendant,) Appellant, and Tarramye 
Debia, (Defendant,) 
versus 

Bishissuree Debia, (Plaintiff,) Respondent. 

i 

The respondent sued to recover rupees 320, being half of the 
principal and interest due on a bond, dated 22nd Chyte 1241, given 
by the appellant’s father to her deceased husband, the other half 
being the property of the defendant Tarramye, her husband’s other 
wife^ with svhom, according to the terms of a ruffanamah between 
them, this bond was left. 

Appellant, admitting his father had given the bond, alleged that 
the suit was barred by lapse of time, 12 years having elapsed 
from the date of it to the institution of the suit, and that the debt 
had been paid, or nearly so, viz., 200 rupees in Poos 1242, and 
100 rupees in Phalgoon of tl\e same year, which was endorsed 
on the bond, and in Bhadoon 1243, 28 rupees ; when asking for the 
bond be was told it was at Nusseerabad, and respondent’s husband 
died next month, and that the suit has been got up out of spite, as 
he was mooktar of Ramkoomar Chuckerbuttee, with whom respond- 
ent has disputes. 

The principal sudder ameen decreed the sum claimed, having pre- 
viously decided that the suit was not barred by lapse of time> as the 
courts were shut for an eclipse of the moon and for Good Friday, 
the two days previons to the day on which the plaint was filed, so 
bringing it within 12 years from the date of the bond, as he did not 
consider the appellant’s witnesses worthy of credit, being low per- 
sons, and hi^ depmidents, and on account of discrepancies. 

In appeal, it was urged that the courts having been shut will not 
save the respondent’s time for instituting the suit, and that what the 
discrepancies between the witnesses are the principal sudder ameen 
has not stated. 

The points for decision are— 
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Is tlie sqit barred, and if not, has the amount of tho bond, which 
appellant a^its, been paid as alleged by him ? The suit is not barred 
by lapse of time as the courts, bein^ closed on the two last days 
of the 12 years does authorize the plaint having been filed on the first 
day after the courts were open, besides whidi, the cause of action 
by Construction No. 196, cannot be considered to arise previous to 
tho money becoming payable. On the merits of tlie case, I concur 
with the principal sudder ameen, though much discrepancy is not to 
be discovered in the evidence »f the appellant’s witnesses, but they 
are low persons, ryots, chokeedars, and servants, unlikely to have 
been present at the payments, and it is sin^lar how, after such a 
lapse of time, they recollect so much about tlie payments, &c. The 
appellant states the bond was not returned to him when the last 
payment was made, as it was at Nusseerabad, and respondent’s hus^ 
band died tho next month, but he does not even state he asked his 
heirs for it 

The principal sudder ameen’s decision is affirmed, and the appeal 
dismissed, with costs. 


The 8th June 1850. 

No. 58 of 1849. 

Appeal from the, decision of Pundit Nurhurree Seromonee, Principal 
Sudder Ameen of Zillah Mymensing, dated the 2nd June 1849 . 

Brijnath Chuckerbuttce, (Defendant,) Appellant, * 
veraue 

Chunderkishwur Surmah Rai and others, (Plaintiffs,) Respondents. 

Resfonhents sued to obtain possession of 6 arras 11^ cottahs 
of land in mouzah Singergaon in talook No. 601, pergunnah Nus- 
seroojeal, stating that 4 annas of* the talook belongs to Joogul 
Kishwur Achaije and others, which was held in farm by appellant’s 
father up to 1247, and up to that time the rents were ^vided by 
them and appellant’s father, but ftrom 1248 appellant and his bro- 
ther dispossessed them of 5 arras, 4 cottahs, gerat, and 2 arras, 4 
cottahs, betee, — 8 arras, 2 cottahs, from which l-4th is to be 
deducted for Joogul Rishwur’s share, and that appellant had stated 
before respectable persons that they would pa^ the rent 

Appellant denied that respondents were entitled possession of 
the land, but merely to the rents, as he had long cultiyated and paid 
rent to the other shareholders; that they hoM only 6 azra^ 12 
oottahs ^ pao, and that, on the 23]:;d Phalgoon 1247, his 
paid respondents in advance, for 1248 and 1249, rupees 21-8, tor 
which the respondent Br^kishwur rave a receipt, uid on tbe. 15th 
Bhadoon 1253, the respond^tCbundericiihiyar took 40 rupees 
and that 6 cottahs 3^ pao is the bunnootur of Rt^^onajdi 
charji^ which his hrir had soM to appeUant’a.l^fh^, , . : 

31 



62 


ZILLAH MTUBNBINO. 


Respondents replied iJiat appellant has no mokurruroe jote, jmd 
denied that they or their ancestors had let it to him, and denied 
receipt of rent, or that there was any burmootur. 

The principal sudder ameen decreed possession of all tlie 
lands claimed ; oh what grounds it is unnecessary to state, for the 
point for decision is whether the suit has been decided according 
to law or not. From perusal of tlie decree, and examination or 
the nuthee, it appears that after the suit had been transferred 
from the moonsifTs court to that of the principal sudder ameen, 
no proceedings under Sections 10 and 12, Regulation XXVI. 1814, 
were held, the principal sudder ameen apparently considerinir the 
roohukaree of the moonsiff, ordering in general terms the parties to 
adduce proofs -of their respective statements, sul&cient, which it is 
not ; and accordingly the decision of the principal sudder ameen is 
reversed, and the suit remanded for trial de mvo, after conforming 
to the provisions of the law above referred to. 


The 10th June 1850. 

‘ No. 59 of 1850. 

Jppeal from the decision of Pundit Nurhurree Seromonee, Principal 
Sudder Ameen of Zillah Mymensing, dated the Ath June 1849. 

Tihagruttco Debia Chowdryne, Kaleekishwur Rai, and Anund 
. Kishwur Rai, (Plamtiffs,) Appellants, 

versus 

Taraneekaunt Lahoree, (Defendant,) Respondent 

Appellants state that the southern boundary of their mouzah 
Sengraoond is, on the western part of it, a road, and on the eastern 
part of it, Gorakhallee, and that the road passing to the south of 
Balwakanda goes to the east to heel Agrail, and that Gorakhallee 
joins the Soonea nuddee, the line of boundary passing through the 
beel, to the south of which is the respondent’s mouzah, Kandcegram, 
and on tlie north their mouzah, of which they have always 
had possession ; that respondent on the 29th Bhadro 1252 charged 
them with catting dhan in their mouzah, and got an enquiry made 
by the thanna mohurir, who reported accordingly, when the magis- 
trate ordered the darogah to report the origin of the dispute, who 
reported tliat It arose from dispossession of 1 poora 8 arras, and the 
magistrate, without waiting for the final report of the darogah, passed 
an order under Act IV. 1840, on the 30th December, giving 
respondent possession, which was upheld by the Judge; and that the 
respondent has dispossessed them of 6 pooras, 8 arras of land from 
Jyte 1253, for possession of which with wasilat they sue, and 
state that respondent’s farmer, Eishennath Majoomdar, sued Syed 
Easoo, a ryot of mouzah Sengraoond, for rent, which was dismissed 
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by the moonsiff, on the 11th July 1840, on account of disputes about 
boundaries, and he was referred to the civil court, and that respond- 
ent has not conformed to that order ; that the respondent says his 
boundary is a 6ut£ tree, which cannot be a boundary, and if the land 
has been fraudulently included in the chittas of the butwara between 
respondent and his shareholders, it cannot aifect appellants, as they 
were not parties, or present at the measurement. • 

Respondent replies that the boundary is a dutt tree and a road 
to the east and west of it, on» the north of Balwalcandee to the 
Mookoorea road and to the Soorea nuddee, and that to the 
south of the duti tree is the land regarding which orders were 
passed under Act IV. 8140; that there is no mun tree and road 
to the south of Balwakandee; and that the ameen in the butwara^ 
business was 6 or 7 years in the mofussil, and if their lands had 
been encroached upon, appellant would have complained to the col- 
lector, and also the ryots ; that the durijaradar sued without his 
knowledge, and the suit was dismissed as he had filed no proofs of 
the arrears or of his durijara. 

Appellants denied that there was any as boundaries on both 
sides of the dutt tree, and that the durijaradar adniits the mun tree, 
that the beel Agrail measured in that butwara case was to the south 
of our boundaries, and after this suit was instituted the respondent 
cut down the mun tree. 

Respondent rejoined that in the case under* Act IV. only a little 
land was in dispute near the dutt tree, therefore it was unnecessary 
to state the whole boundary of the mouzah, that the durijaradar 
said a mun tree was the boundary and there is one on his dafer, 
and if he had cut down the mun tree, appellants would have peti- 
tioned the court to attach the property in dispute. 

The principal sudder ameen dismissed the claim ; on what grounds 
it is unnecessary to state, as the point for decision is, has the suit 
been decided in conformity to the rules laid down by the law ? It 
has not, no proceedings having been held under Sections 10 and 12, 
Regulation XX VL 1814. The only roobukaree at all like that 
required by Section 10, is a roobukaree stating that as it is necOssary 
to enquire which village the land belongs to, and in whose possession, 
and for what period, and what is the boundary between the estates, 
an ameen is appointed, &c. The suit is accordingly renmnded for 
trial by the principal sudder ameen, who will conform to the rules 
laid down in the sections quoted. 
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Ths 28th June 1850. 

No. 60 of 1849. 

Appeal from the decuion of Nurhurree Seromonee, Principal Sadder 
Amen of Zillah Mymensing, dated the 6th June 1849. 

Seebdeen Misser, (Defendant,) ^ppeUant, 
verms 

Genda Debia, (Plaintiff,) Respondent. 

Respondent states ber deceased* husband was an 8 annas share- 
holder in a kotee at Nusseerabad, the business of which was carried 
on by the appellant as their gomashta in his and other names, and 
that disputes having arisen between the shareholders and the appel- 
lant, the matter was referred to arbitrators at Dacca, before whom 
he filed a list of outstanding debts and a petition, agreeing that if he 
had realized any of those debts and not brought them to credit or 
given a receipt on the documents, on its being proved that he had 
realized them, he would be liable, on which the arbitrators’ decision 
was founded on the 11th Aughun 1253. In the khata and chittahs 
given them W the appellant there is entered in the khata for 1251, 
as due from Hurchunder Chowdry, rupees 2595-1-15, which being 
demanded from the Chowdry, he said the appellant had sued and 
received from the civil court rupees 2121, on the 29th Sawun 1252, 
which, with interest, amounts to rupees 2986-3, to recover one-half 
of which she now sues. 

Appellant replied that the decrees for which the Chowdry had 
deposited rupees 2121, were not for the money entered in the 
khata of 1251, and were on account of two loans made in 1246 from 
his own money, and that in the arbitration case upwards of 
6000 rupees was declared due to him. 

Respondent repUed that appellant carried on business in. his 
and other names on their account, and that he does not say there 
is still anything due from the Chowdry, and that the rupees 
6045-5, declared due to the appellant in the arbitration case, was 
founded upon the accounts adduced by him. 

The principal sudder amcen decreed the sum claimed, as it was 
proved that rupees 2595-1-15 was entered In tlie khata and 
chittas given by the appellant to the partners at the time of the 
arbitration, as due from Hurchunder Chowdry, and the business and 
documents of the kotee being in appellant’s name he had sued the 
Chowdry afid realized the money sued for, and although it was very 
necessary for appellant to prove that the money was his own and 
the transaction a separate one from that of the kotee, he has adduced 
no such proofs, nor has he stated whether the money is still due 
from the Chowdry or not, and there is great doubt of the appellant 
having any separate business of his ovni, for it is evident he employ- 
ed his own money with that of the partners of the kotee and receiv- 
ed the interest of it>, and after disputes arose with the partners got a 
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decree for it in the arbitration case, and .although the sum whicli ho 
sued for and realized &om the Chowdry docs not agree with that in 
the khatta and chittas, that arises from the appellant’s fraud, who did 
as he pleased, as the respondent’s partners did not manage the affairs 
of the kotco, and the settlement at the time of the arbitration was 
made on his khata and chittas without comparing accounts with the 
debtors. 

In appeal, it is urged that the cliittas the principal sudder 
ameon refers to are not the chi^tas of the 1 1th Aughun 1253, and are 
not witnessed or approved by the arbitrators, but are chittas of 
10 months before the date of the arbitration decision, and that the 
respondent has not sued the Chowdry, and that the chittas were not 
translated into Bengalee, and therefore the principal sudder amcen 
was not folly acquainted with them. 

In reply, it was stated that the chittas were proved in the case of 
Mothoorapershad to be in appellant’s handwriting. 

The point for decision is, did tlio money lent to Ilnrchnnder 
Chowdry on bonds in appellant’s name, and which he has realized 
by suit belong to the kotee of which the respondent’s husband 
was an 8 annas shareholder, or was it the private property of 
the appellant? Ap{)cllant, the gomashta of the kotee of uhich 
the respondent was a partner, had the sole management of it, and 
lent money in his o\^ n name on account of the kotee ; and in the 
chitta and khata delivered by him to the partners in the arbitration 
case, the sum of rupees 2595-1-15 is entered as due from Ilurehun- 
dcr Chowdry, and it is admitted that he sued the Chowdry for and 
received from the civil court rupees 2121, which he now asserts 
was his own money lent to the Chowdry, of which he has adduced 
no proof, nor does ho say that the sum entered in the khata and 
chitta is still due &om the Chowdry, and it is beyond belief that the 
gomashta of such a kotee, if he had a private business of Ms own, 
would not have kept a khata. He also asserts the chittas adduced 
by respondent are not the cMttas of the arbitration, but ho pre- 
pared those chittas, and doubtless had a copy of them wliich 
he has not produced. With regard to the sums entered in the 
kliata and chitta and sued for and realized from the Chowdry 
not tallying, tliat is not surprising, for, as the principal sudder amecn 
justlv remarks, it was entirely in Ms power to enter what sum he 
thought proper therein. According to the terms of the arbitration 
decree he is liable for any sums which he has realized which have not 
been credited to the kotee ; and having failed to prove either that the 
money was his own or that it been credited to the kotee, he* is liable 
for the sum claimed, and accordingly the decree of die principal sud- 
der ameen is affirmed, witli costs. 
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The 6th Juke 1850. 

Case No. 70 of 1849. 

Regular Appeal from a decision passed by Baboo Gourhurree Bose^ 
Moonsiff stationed at Bagdaka, on the \7th of July 1849. 

Eamdhun Dey and others, (Plaintiffs,) Appellants, 
versus ^ 

Jaichunder Rai Chowdhree and others, (Defendants,) 
Respondents. 

The plaintiffs, in this case are ryots, and the defendants the 
zemindars. 

The latter instituted proceedings under the provisions of Regu- 
lation VII. 1799, against the former, for rent for 1250, according 
to a kubooleut, dated the 15th of Bysakh 1223 B. uE., correspond- 
ing with 26th of April 1816, in which the quantity of land is men- 
tioned as being one beegah and an half, and situated within certain 
boundaries therein specified and declared. The ryots offered no 
opposition, but submitted to the 'demand, (fearing no doubt to 
oppose the zemindars.) The following year similar proceedings were 
resorted to by the zemindars ; when the ryots contested the demand 
and instituted a suit in the moonsiff’s court for the reversal of the 
summary decree. TJic moonsiff* decided against them, on the 
grounds that they had tacitly acknowledged the justice of the sum- 
mary decree given against them for 1250. They then instituted a 
regular suit, to retain possession of the lands they had in their 
occupancy, in quantity 13 cottahs, at an annual rent of Sicca 
rupees 2, 8 annas. The moonsiff rejected their suit and decreed it 
against iliem, because the collector had summarily decreed iij favor 
ot the opposite party, for Sicca rupees 6, and for one beegah and an 
half. They appealed, and the principal sudder ameen, qn the 30th 
December 1848, considering the moonsiff ’s decision erroneous, 
with the judge’s concurrence remanded the suit to the tnoonsifTs 
file, with instructions to try the plaintiffs’ claim and decide it on its 
merits. The moonsiff has again, with a thorough investigation, 
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dismissix}* the plaintiff^* claim, and or! wcy nufiatfa&oKtitjr gifei^ds, 
daim is mimdod on a allc^gad tot lunm Voen granted to 
tiioiranoestotsbyChrmdee Oman then prop^tor, dated the 
?th of Assin 1195, correspondii^ with ilOth of oeptembei: 1789, in 
winch the ^nantit^ of land is stated to bo 18 cottahs, and the 
jununa Sicca impees 2>8. The moonsiff stktas the pottah is not, 
proved, becanse the witnesses to it are dead ; bnt ho has not onco 
thoneht of making any local investigation regarding (he identity of 
the boundaries of the lands, which are clearly and distinctly 
declared in the pottah filed by the phuntififs (appellants) and the 
kubooleut filed by tbe defendants (iraspondents) as being the same. 

There would have been no difficolty in his ascertaining the 
aqtual quantity cf land within the bonndaridt which both parties 
are agree^ Upon, and within limits both parties allege that their 
claim exists. The plaintiffs do not claim any mote land than is 
within those limits, ^ which they state they have always paid old 
Sicca rupees 2*8. 

The defendants cannot claim rent for more land than is within tbe 
boundaries stated kubooleut on which they found their 

demand for rent The ameen who has measured the lands accord- 
ing to the orders of this court dated the 23rd of February 1850, 
has reported the quantify of land within tbe boundaries defined in 
the ^ttali and Jkubooleut to be 8f cottahs. Those are points, 
however, which, though indicated b^ the priucipal sudder amoen’s 
proceedings above alluded to, as being necessary for investigation, 
the moonsiff has not inquired into ; aim until he goes into the rights 
of the case and decides it on its merits, his investigatiou must be 
considered incomplete and his decision in consequence faulty. I do 
not find that the parties disagree very materially Regarding tho 
rate of rent At the rate the plaintiffs claim a right to pay lor 13 
cottahs, it amounts to nearly rupees S-14 per beegah, and the 
defendants demand 4 rupees. The only difference is the quantity 
of ground, that is, whether it is within tho defined boundaries, in 
fact 1^ beegahs according to the defend^ts’ allegation, or if k is 
more or less 13 cottahs within the same limits as set forth by |ho 
plaintiffs. * 

As I find the moqusift has not investigated tbe case according to 
the instruotions conveyed to him by the proceeding of the principal 
sadder ameon, and fin: the above reasons that his proceedings ,arq 
iucOmpIete and tiis order defocrive, it is therefore ordered, that 
the 8u)t he remanded to its former place on the moonsiff of Bagdaha’s 
filc^ and that, with ^forence to tlio above remarks, ne do 
rc-investig^ the plaintlffb^ claim and decide it on fts mmts. *Tho 
stamp fee tor the institution of the appeal to be refunded to 
tho ‘epp^lants, and any othor costs or expenses they may have 
been j^it to, to appealh^ will be awarded, as may be just, whed 
' the case is disposed ot 
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The 7th Jcn^ 1850. 

Case No. 46 of 1860. 

Beffular Appeal from a deeima pasted 4y Baioo Ooopeenath JSote, 
Moons:^ of Santipore, on the Slst Jatmaty 1850. 

Ramg 9 pal Mookoorjea, (Plamtiff,) Appellant, 
eereus 

Nnsseeram Rai, (Defendant,) Respondent 

The plaintiff (now appellant^ prosecuted to recover the sum of 
rupees 200, principal, and rupees 88, interest, from the defendant 
(respondent,) on account of a bond alleged to have been written and 
executed by him, in the presence of the subscribing witnesses, on 
Ihe^ 2nd Poos 1251, corresTOnding with 15tb December 1848, and 
which was payable in all Phal^)on 1252, corresponding with the 
latter part ofFebmary and the nrst portion of March 1846. 

The defendant repudiated the plaintift'’B claim, declared it to be 
false, and brought against him at the instigation and through the 
enmity of Oomeish Chunder Roy, usually known by the cognomen 
of Motee Baboo of Santipore. • 

The moonsiff, instead of confining himself to the decision of the 
plaintiff’s suit on its merits, has adopted the defendant’s line of 
defence, as his grounds fof disposing of the case ; and although no 
proof has been ftimish^ by the d«endant In support of his, or in 
refutation of the plaintiff’s allegations, he has recorded his bmng 
satisfied that the plaintiff’s demand is a false one, and his conviction 
that Oomeish Chunder Roy is at the bottom of the whole businesa 
After a careful pqirasal of the record of the moonsifiTs proceedings, 
the evidence of the witnesses who have been examined in support of 
tlie prosecution, and the appellant’s petition of appeal, I consider the 
moonsiffs dismissal of the plaintiff’s sijit to be grounded solely on Ms 
suspicions r^arding Oomeish Chunder Roy having actuated Ae 
])laintiff to prefer the claim. There is no evidence in the case on 
wliichf such suspicions can be admitted, and a civil suit catjnot be 
dismissed merely on suspicions of its being iklse. It was the moon- 
siffs duty to record his reasons for discrediting the plamtiff ’s bond 
(his buhee khattah he did not call for) and the evidence of the wit- 
nesses. who gave their testimony in favor of the plaintiff'’s demand, 
(and such reasons may no doubt be evident) without being influ- 
enced entirely b^ a morbid suspicion of Oomeish Chunder ^y^ 
being mixed up in the case, and confining himself entirely to t-ba t 
line of argument • 

Considering the moonsilTs decision to have been passed without 
sufficient investigation of tlie merits, and grounded on an assumption 
erroneous and irrelevant with reference to the points at issue, it is 
therefore, as directed in Clause 2, Section 2, Regulation IX. 1831, 
necessary for the removal of this defect that the suit sliould be 
remanded to the moonsiffs file for revision. 
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It is therefore ordered^ that the ori^iud record of the case be 
returned to its former place on the Santipore moonsiff ’s file, and that 
with reference to the above remarks he revise, and, if necessary, 
re-investigate any points which may appear necessary, in conformity 
to justice and to the regulation. 

The stamp fee for instituting the appeal is to be refunded in the 
usual mode to the appellant, who is to pay any costs or expense he 
may have incurred m preferring this appeal, and when the case is 
decided those costs will be awarded^, as may appear just, 

The 7xh Jdne 1850. 

Case No. 78 of 1850. 

Regular Afpeaiyrom a decision paued by Baboo Shamulpran Moostofee, 
Mooneiff stationed at H<wdrak, on the 17th April 18.50. 

Iswur Chunder Biswas, (Plaintiff,) Appellant, 
versos 

Chunderkanth Bonneijea, (Defendant,) Respondent. 

This suit was (brought in the moonsifTs court for the reversal of 
a summary decree, passed in favor of the defendant by the assistant 
collector,'n)r the sum of 54 rupees, on account of rent of 70 beegahs, 
17 cottahs of land, which both parties lay claim to under the follow- 
in^circumstances. 

The plaintiff states that the parcel of land, for which the defen- 
dant claims and has obtamed a summary decree in his favor, from 
the assistant collector, is not his property at all. That the land in 
question is part and portion of a muhal, which was resumed on 
account, and permanently settled for with the maharajah of Nuddea, 
which muhal he (the plaintiff) holds in durputnee from the maha- 
rajah’s putneedar and are his mal lands. 

That when the defendant’s (respondent’s) lakhiraj lands were 
attached by the deputy collector for assessment, and brought under 
settlement, the ameen who was deputed to measure the lands includ- 
ed this land, which he nominally measured, but did not go near, as 
a part of the defendant’s lakhiraj lands, but in the plaintiff’s occu- 
pancy. The plamtiff gave in a petition to the collector stating his 
claims to the land and having had no notice taken of it, he appealed 
to the commissioner, who remanded the settiement papers to the 
collector for revision. The plaintiff further urges that, . until a 
settlement is ’Confirmed by the commissioner, it is not complete, and 
that ^ was never contemplated by the law that, land wWh was 
once measured and pmmianently settled as belonging to one muhal, 
should be re-attached and re-settled as belonging to another. 

The defendant grounds his claim to the rent on the settlement 
concluded with him by the deputy collector on the 29th April 1848, 
who gave him an ummul dustuk, by which he was authorized to 
collect his rents from the commencement of 1254 B. S., and it is for 
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the rent of that year that the assistant collector gave the decree for 
the reversal of which tliis suit has been brought 

The moonsifF, in dismissing the plaintiflPs suit, has been guided by 
the measurement papers of the ameen, who was deputed by the 
deputy collector to measure the defendant’s lakhiraj lands, from which 
it appears that the portion now disputed was included. The plain- 
tiff, however, avers that those very lands were measured and includ- 
ed in the settlement made with the rajah, and that the fact can be 
proved by an inspection of those papers, and comparing the dags or 
distinguishing marks with tlie lands, when it will be found that they 
have been twice measured, which is contrary to law and justice. 

I am of opinion that the moonsiff, instead of grounding his decree 
on the proofs exhibited by the defendant, should have called on the 
plaintiff to prove his allegations first, and then he would have had 
a clearer insight into the merits of the case, whereas he has been 
guided entirely by the exhibits of one, and that the opposing party ; 
and until he decides th.c plaintiff’s case on its merits, his decision 
cannot be any thing but imperfect With reference to the foregoing 
remarks it is ordered, that this suit be returned to^its original place 
on the moonsift ’s file, and that he either proceed to the spot himself, 
or depute the ameen of his division, to compare the measurement 
papers of both parties with the land, and make any other local 
investigation whiph may appear necessary, and then to decide the 
plaintiff’s suit on its merits. The value of the stamp for preferring 
the appeal is to be refunded to the appellant, w’^ho is to pay ^ny 
other costs he may have incurred in prefemng this appeal, and 
when the suit is ultimately disposed of, the costs will be adjudged as 
may appear equitable. 


The Tth JupE 1850. 

Case No. 79 of 1850. 

Uegular Appeal from a decision passed by Baboo Shamulpran Moostofee^ 
Moonsiff stationed at Handrah, on the \7th of April 1850. 

Iswur Chunder Biswas, (Plaintiff,) Appellant, 
versus 

Chunderkanth Bonnerjea, (Defendant,) Respondent. 

The facts and circumstances and the matter in dispute, as well 
as the grounds for the appeal in this case, are the same as those 
set forth in case No. 78, decided this day, with this difference that 
the rent claimed in that case was for 1254 B. JE., and this* is for 
1255 B. M. The same order is therefore applicable. 
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Th£ 13th June 1850. 

Case No. 141 of 1847. 

R^ular Appeal from a deeimn patted bp Baboo Bam Loehun Ghote Rai 
Bakadoor, Principal Sudder Ameen of ZUlah Nuddea, on the 
September 1847. 

Munjitrree Moimee Dossia, as guardian, and Chuhdur Coomar Pal 
Cnowdhree, himself and as guardian of Purshun Coomar Pal 
Chowdhree, and others, (Defendants,) Appellants, 

vertut 

Seeraj Mnndul, Moqueem Mundul, and Rutteeb Mundul, 
(Plaintifis,) Respondents. 

Suit for retaining possession of 8 beegahs and 5 cottahs of land, 
as lakhiraj for religious purposes, and the value of paddy forcibly 
seized and carried away. The whole value estimated at Company’s 
rupees 215. 

The plaintiffs sued under the following circumstances : — 

In cnukla Srinuggur, in mouzah Manick Cole, all the lakhiraj 
or rent-free lands set apart for Mahomedan religious purposes, 
are theirs by right of inheritance. In 1250, Rajoo Mundul, the 
deceased father of Seeraj and Moqueem, and grandfather of Rut- 
teeb Mundul, cultivated 8 beegahs and 5 cottahs of the said land, 
and,,raised a crop of paddy, and in the month of Poos in that year 
reaped it, and placed it on the place where it was to be beaten out, 
(called the khirman or thrashing floor,) when Ramdoss Mookoorjea, 
the gomashta of the zemindars, who are amongst the defendants, 
attached and seized the paddy for arrears of rent, and placed it in 
the custody of Jadob Sirdar, a servant of his, and, on the 21st of 
Phalgoon of the same year, the said gomashta and Jadob Sirdar, 
together with Azeem, Hadee, and others thrashed the paddy out 
and took it away, on which accent the said Rajoo Mundul insti- 
tuted a suit in the Ranaghat moonsilTs court in Bysakh 1251, fur 
the value of the paddy and for possession of the land, when the 
proprietors and others denied carrying off the paddy, and alleged 
that the land was not rent-free, but mal, or land paying rent, and 
that it was the jummaie land of Azeem and Hadee MunduL The 
moonsiff nonsuited the plaintiff, because he had not calculated his 
suit at 18 times the value of the produce, and also because the land 
being rent-free was disputed. As the taidad of the plmntiffs. No. 
18999, of the'^year 1202 B. is filed, although the plaintifis still 
hold possession, yet as the defendants have taken away the paddy 
and the former suit was nonsuited, their right to hold the land 
rent-free may be doubted, and they accordingly instituted their 
suit under the regulations in force. 

The zemindar defendants denied the lakhiraj lands claimed by 
the plmntiffs, and stated that of the 8 beegahs atm 5 cottahs, claimed 
“ hy them, 6 beegahs and 5 cottahs were assessed lands occupied by 
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Azeem Mundul, and the remaining 2 beegahs by Iladee ManduL 
They also denied having removed the paddy. Azeem and Hadee 
Munduls filed their answer confirming tW of the proprietors. 

The principal sadder ameen referred the case to the collector 
for report under the provisions of Regulation II. 1819. The col- 
lector repudiate the plaintiffs’ claim to hold the lands rent-free, 
stating in his report that the entry in the registry books of his 
office was suspimous, because where the plaintiffs’ taidad for 
Manick Cole was entered, some alteration had been made in the 
name of the village. The collector would not pass any other opinion 
on the validity of the plaintiffs’ documents, nor did be examine any 
witnesses. 

The principal sudder ameen, after the receipt of the collector’s 
report, examined the witness of both parties, and had local enquiries, 
regarding possession and as to who cultivated the land, made by an 
ameen, and neither party offered any objections to the investigations 
or report made by him. 

The principal sadder ameen, after a consideration of the evidence 
before him, recorded his opinion in favor of the plaintiffs’ claim on 
the following grounds : * 

First — ^From an inspection of the copy of the taidad. No. 18999, for 
1202 B. M., filed by the plaintiffs, and the original register of tlie 
collector’s office, it is quite clear that 41 .beegahy and 8 biswas of 
land in mouzah Deepchunderpore, 6 beegahs in monzah Belghuria, , 
and 12 beegahs in mouzah Manick Cole, are entered, as lokhi- 
raj, for Mahomedan religious purposes aiid the hereditary right of 
the plaintiffs, and the objection that has been made to the plaintifts’ 
taidad, on account of its being omitted in the English register, is of 
no weight, because on an inspection of the registers sent from the 
collector’s office. Nos. 35 and 36, it is clear that all the taidads from 
18992 to 19000, are all omitted, which the collector attributes to an 
act of fraud of his ministerial officers, and although the collector in 
his proceedings, dated the 4th of May 1846, has declared the rent- 
free lands claimed by the plaintiffs to be not proved solely** because 
in the original register where the mouzah of Manick Cole is entered, 
there are erasures, and the Bengalee register does not agree 
with the English, but it is quite evident from looking at the 
register itself that, where mouzah Manick Cole (in which the lands 
the subject of this suit are situated) is entered, there is no erasure of 
any sort, only where the lands of mouzah ^Ighuria are entered 
three letters B, 1, g have the mark of a pen drawn across them. It 
is impossible to understand on what grounds the collector ‘entered 
in his rooidad that, where Manick Cole was registered, there were 
erasures, as that is contrary to the fact, and the plaintiffs’ right to 
lands situated in Manick Cole cannot be affected thereby ; for nad it 
been true, the circumstances would have been mentioned in the 
copy of ^e taidad, which the plaintiff obtamed from the collector’s 
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office on the 2nd July 1843. It is therefore higlily probable that 
the defendants caused the books to be altered amr the dispute 
with the plaintiffs commenced. 

Second . — The right to and title in the lands in dispute, of the 
plaintiffs, and their being in possession of the land rent-free, has 
been clearly proved by the evidence of ten witnesses, and the 
evidence of the defendants’ witnesses is insufficient to shake their 
testimony. 

Third . — ^From the testimony of tlie plaintiffs’ witnesses and the 
local investigation of the ameen, -it is satisfactorily proved that the 
plaintiffs had cultivated the 8 bcegahs and 5 cottahs of land in 
Manick Cole, and Uiat the defendants had wrongfully carried off the 
crop. 

The principal sudder ameen accordingly passed a decree in favor 
of the plaintiffs for the full amount of their claim, with costs and 
interest 

The appellant has objected to the above decree for the following 
five reasons: 

First . — That the land is the plaintiff’s lakhiraj, cannot be estab- 
lished, without a production of the sunnud under which they claim it 
The production of a taidad is insufficient Further, that by the 
Regulation of the Government, when a suit is sent to the collector to 
repor|. whether the claim to hold the lands rent-free is admissible 
, or not, it is incumbent on the parties to produce before the collector 
their (Sunnuds together with any other proofs they may have, and 
the collector, after having duly deliberated on the proof adduced, 
and having examined the records of his office, is to decide if the 
lands claimed are the claimants’ rent-free lands or not The oppo- 
nents too are to be heard and their documents, witnesses, &c., are to 
be examined, in order that the collector may be able to take a clear 
view of the case and report accsrdingly to the court, and that his 
report so made is to have full weight with the court That in this 
case the collector, for the reasons given by him, has declared the 
plaintiffs’ claim inadmissible ; and the 2 )rmcipal sudder ameen erred 
in giving a decree in their favor. 

Secondly . — That it is clear the appellants did not cause the 
falsification of the register book after this suit was instituted, as it 
would have been just as easy to have had. the part of the taidad 
relating to Manick Cole rendered suspicious as that relative to 
Belghuria. 

Thirdly . — ^By the regulations of Government, if a landed proprietor 
can proVe that he has received the rents for one year for cxirtain 
lands, that land cannot be afterwards claimed as lakhiraj ; that in 
this case they have proved, by documentary as well as oral evidence ; 
that they have been for a continuation of years receiving rent for 
the disputed lands, and the witnesses too have given their testimony 
id the plaintiffs’ favor, all interested in the issue of the case, and 
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from the way in which they replied to the defendants’ interroga- 
tories regarding tho collections of the rents, showed that they had 
been well tutored in what they wore to say. 

Fourthly . — That the appellants’ witnesses clearly proved that 
the lands claimed by the respondents were assessea, and were in 
cultivation by Aiseem and Hadee Munduls, and that those persons 
had only reai)ed their own crops. The principal sudder ameen, 
however, rejected this evidence, and preferred that given by the 
witnesses for the prosecution. » 

Fifthly . — That the local investigation made by the ameen was 
'exparte and unworthy of credit, and that another ameen should have 
been appointed, but tho same ameen was deputed to make further 
investigations, and his second report was as might be expected con- 
firmatory of the first he made. 

Judgment. 

After duly considering the principal sudder ameen's reasons for 
deciding this suit in the plaintifis’ favor, and the objections made by 
the appellants to the decree, 1 am of opinion that the irregularity 
and illegality of the collector’s investigation are «o apparent, that it 
w’as incumbent on the principal sudder ameen to have remanded 
the suit to him for further and fuller investigation and report. In 
cases like this, the collector should, under tho provisions of Section 
30, Regulation *11. 1819, have taken all the evidence of every 
description either party had in their power to furnish, and thpn to 
have recorded his final judgment on tho case, after full investigation, 
in the same manner as in cases in which he would have himself 
proposed to assess jands on account of Government, and then, under 
Clause 6 of the section and enactment quoted, he should, on closing 
his proceedings, transmit them with all the documents therein 
referred to the court, recording hi^ sentiments in tho case as pre- 
scribed in Sections 20 and 21 of the Reflation above mentioned. 
Instead of acting according to the law, he held a short proceeding 
in which he made a mistake, and on that mistake he grounded his 
opinion that the plaintifis’ claim w'as inadmissible. He had no 
proof of any kind before him, either for or against the plaintifis, 
whose claim he repudiated solely on the grounds that the entries 
in his own registers were suspicions. 

The investigation of the merits of the case by the principal sud- 
der ameen, I consider insufiicient, because in the first reason he has 
given for decreeing the plaintiffs’ claimintheirfavor is that the taidad 
filed by them was not disproved or even open to suspicioir, as the 
collector declared it to be. He has recorded that tne collector’s 
sentiments had been given on bad and incorrect data; but that was 
no proof that tlie taidad was correct, especially in the absence of 
any sunnui The principal sudder ameen should have given his 
reasons for rejecting the evidence for the defence. It is not suffici- 
ent merely to state, as ho has at the close of the second heading of 
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his judgment, that the evidence given for the defence is not as good 
as what was adduced for the prosecution. 

It is ordered, that this suit be returned to its former place on the 
principal sudder ameen’s file, and that, with reference to the above 
remarks, he remand it to the collector to make a legd investigation 
on the merits of the plaintiffs’ claim and the defendants’ objections, 
and that when it is returned hj the collector, the principal sudder 
ameen do weigh the allegations, of both parties, with the evidence 
they may furnish, and that when> he records his reasons for 
admitting the pleas of one party, he do also record what are his| 
grounds for rejecting those of the other side. ^ 

The amount of the stampt paper for preferring the appeal is to be 
returned to the appellant, who is at present to pay any costs he may 
have incurred, and when the case is disposed of they will be awarded 
as may appear just The respondent Seraje Mundul having appeared 
by vakeel without having been summoned, is to pay his own costs. 


The 14th June 1850. 

' No. 44 of 1850. 

Reffwlar Appeal from a decision passed by Baboo Gopeenath Bose, Moon- 
siff stationed at Santipore, on the 29th of January 1850 . 

Ranfgopal Sircar, (Plaintiff,) Appellant, 
versus 

Deenonath Dey, (Defendant,) Respondent 

The plaintiff sued to recover Company’s rupees 147, 15 gundahs, 
due to him on a bond, dated 17th Jyte 1249 B. M., corresponding 
with 29th May 1842. 

The defendant denied the claim, and alleged that the whole case 
is one of fraud, and preferred through enmity and at the instigation 
of the zemindar. T^t at the time the bond is said to have been 
executed by him, ho had nothing to do with any mercantile transac- 
tions, they were conducted entirely by his elder brother, who is now 
dead. That he knows how to write, and is a monied man, so that if 
he had occassion to borrow money, ^ving his bon(l for it, it would 
have been most natural for him to have written the bond himself, 
and not to have employed another, but as it was he had no occasion 
for any funds besides his owa 

The parties have both called witnesses in support of their allega- 
tions, and the moonsiff has discredited their evidence, on the grounds 
of their being men of an inferior and low class, and that their testi- 
mony is unworthy of credit, because there are reasons for supposing 
that they are in the habit of giving evidence, also that after a lapse 
of about seven years they have been able to enter into the minutiae 
.of the transaction. He has admitted a great deal of extraneous 
matter quite irrelevant to the proving of the bond, and grounded 
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solely on his own suspicions, which has only had the effect of 
making his decision very prolix, and not in any way proved by any 
evidence produced before him^ 

The plaintiff, as a matter of course, is dissatisfied with the deci- 
sion, but has not advanced a single good reason for its reversal. 

I am of opinion that the plaintiffs (now appellant’s) claim is not 
proved. There is only one witness wno can prove the bond, and he 
is not a credible witness, as he says he was expecting some employ- 
ment from the defendant in whi^h he was disappointed, and this man 
^says he wrote the bond and the names of all tho witnesses as they 
could neither read nor write. It has been ruled by the Court of 
Sadder Dewanny Adawlut on a petition. No. 436 of 1846, the order 
dated the 31st of August 1847, that there is no Regulation or Act 
which declares the evidence of persons unable to read or write inad- 
missible, but by Section 15, Regulation III. 1793, a bond must 
be proved to have been executed in the presence of two credible 
witnesses to the satisfaction to the court The two first witnesses 
for the prosecution admit that they liave repeatedly given evidence 
in other cases, and as there is no ostensible reason fqr their having all 
met from different places in the neighbourhood of Santipore, at the 
same time, to witness the bond produced in this case, nor can they 
show good cause for having done so, it is to be feared they belong 
to a class of persons at Santipore, who gain a livelihood by giving 
false evidence. Their answers to questions put to them are too 
similar to allow of any impression, but that they had been latfely 
tutored when they gave their evidence. They spoke with the 
greatest certainty and exactness to small minutiae, such as the 
colour of the bag dUt of which the rupees were said to have been 
taken, the sort of stampt paper, the situation of the parties while the 
alleged transaction took place, though it was stated to have occur- 
red nearly seven years before, and j’et they allowed they could not 
remember what happened a few months previously. The similarity 
of the evidence is easily accounted for. The person who was said to 
have written the bond, and one of the persons whose names appear as 
witnesses to it, were examined three days before the other two wit- 
nesses were in attendance. The plaintiff, his vakeel, or mookhtear, 
having ascertained what questions were asked and answers were 
given on the 24th of July 1849, had plenty of time before the 27th 
of that month, when they produced the other two witnesses, to tutor 
them so well that they gave, as was no doubt intended, evidence 
exactly similar to that which had been previously given. , 

As I do not consider the witnesses who have given their evidence 
in the plaintiff’s favor credible, I am of opinion the bond is not 
proved, and therefore see no reason to pass a different decision to 
that given by the moonsiff. 

' The evidence for the defence is as bad as that for the prosecution, 
and though the defendant has urged in his reply to the plaint that 

33 
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the suit was brought against him through enmity on account of his 
having complained against the plaintiff in the foujdaree court, he 
appears to^ have forgot that the date of the bond was about five years 
prior to his complaint in the criminal court. 

Ordered, that the appeal be dismissed, with full costs. 

■ — # 

The 17th June 1850. 

Case N(x 52 of 1850. 

Regular Appeal from a deciiion poised by Baboo Gungaehum Sit can 

Moonsiff of Hanskhalee, stationed at Bumuggur, otherwise called 

Oolah, on the2hth of February 1850. 

Ukber Ullee Shah and others, (Defendants,) Appellants, 

versus 

Pyaroe Mohun Mookoorjea and others, (Plaintiffs,) Respondents. 

The plaintiffs sued the appellants, together with a gowalla named 
Oordhub Ghosc alias Oordhub Chunder Ghose, for a bond debt, 
amounting with interest to Company’s rupees 147, 13 annas. 

The appellants* repudiated having ever had any pecuniary trans- 
actions with the plaintiff, and stated that Oordhub Ghosc is one of 
the plaintiffs’ servants, and his name has been mixed up with theirs, 
solely*to implicate them, owing to former enmity. 

Oordhub GhoSe has filed an answer, acknowledging the justness 
of the plaintiff’s claim, and that he executed the bond and borrowed 
the money. 

The moonsiff, at the request of the defendants, (now appellants,) call- 
ed on the plaintiff to produce his account books, which the plaintiff 
refused to do, and the moonsiff accordingly proceeded to dispose 
of the case, and on the grounds of the admission of the defendant 
Oordhub Ghose, and the depo^tion of the witnesses, decreed the 
plaintiff’s claim in his favor. 

I am not satisfied with idie proof adduced against the appellants, 
nor with the remaining defendant’s confession of judgment as far as 
he implicates the appellants; and I am of opinion, from the circum- 
stance of the respondent having refused in the court of first instance, 
and again in this court, to produce his account books, that the claim 
against the appellants is false and unfounded, and that Oordhub 
Ghose’s name has been introduced in the bond solely with the view 
of injuring the appellants, by his confessing and urns obtaimng a 
decree against the appellants, whom the respondent would (if the 
moonstfi’s order were enforced) take out execution against and allow 
Oordhub Ghose to go at large on a plea of insolvency. No reason 
has been shown by the plaintiff, for the appellants and Oordhub 
Ghose having joined in taking up the alleged money and executing 
a joint bond. Had they any mercantile transactions together, it 
could easily have been proved ; and as the plaintiff is said to be a 
monied man, and he does not deny having account books, but refuses 
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to produce them in court, there are bounds for supposing that no 
mention would be found in them of mis alleged debt. As Oordhub 
Ghosc has, however, confessed judgment, tliere is no objection to the 
plaintiff realizing the amount of his claim from him. 

ft is accordingly ordered, that, as far as the appellants are impli- 
cated in the moonsilTs decision, their appeal is decreed in their favor, 
with the costs they have incurred in both courts, with interest there- 
on, which is to be paid by the respondent, who is to pay his own 
costs likewise. * 


The 17th June 1850. 

Case No. 67 of 1850. 

Regular Appeal from a decision gassed by Baboo Gourkuree Bose, Moon- 
sijf stationed at BagdeA, on the IGM March 1850. 

Ramjadoo Rai and others, (Plaintiffs,) Appellants, 
versus 

Sonatun Chung, (Defendant,) Respondent 

The appellants sued the respondent for the sum of 28 rupees, 8 
annas, 15 gundahs, due on a bond, dated the 22nd Jyte 1254. The 
defendant (respondent) denied the debt, and pleaded an alibi on the 
day on which the bond was dated, which plea the moonsiff has 
rejected after recording the evidence in support* of it He has, 
however, after taking flie evidence of two witnesses in suppoi^ of 
the bond dismissed the plaintiff’s suit, merely on the ground that the 
signatore on the bond, and which is alleged to be the handwri ting 
ol the defendant, dpes not agree exactly with the defendant’s signa- 
ture on other papers in the nuthee, nor 'with the signature of the 
defendant, written in the moonsiff’s presence on the day of the decision 
of the case. He has merely roferrei^ to the witnesses having given 
evidence, but has not given any opinion on the evidence of tho 
plaintiff’s witnesses nor recorded an^ grounds for rejecting it. And 
this is contrary to the practice wnicn ought to prevail invariably 
when documentary evidence is contested, me proof of which lies on 
the person producing it, as similarity or the contrary in a signature 
is not alone a suf&cicnt ground for barring a claim when oral evi- 
dence is produced, unless on a decision on the merits of a case, the 
evidence may be found unworthy of credit, and tlien the auto- 
graphy, whoso signature may be questionable, may be taken into 
consideration, but only in the light of collateral proof. 

Ordered, that this suit be remanded to its original place «n the 
moonsiff’s file, who, with reference to the foregoing remarks, is to 
dispose of the plaintiff’s claim on its merits. 

The value of the stampt paper for preferring tliis appeal is to be 
refunded. Both parties are to pay any costs they may have incur- 
red, and they will be awarded as may appear just when the case is 
finally disposed of. 
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The 17th June 1850. 

Case No. 84 of 1860. 

'Regular Appeal from a decision passed by Baboo Gungachum Sircar, 

Moonsiff of Hanskhalee^ stationed at Bumuggur, otherwise called 

Oolah, on the 26M of April 1850. 

Oomeish Chunder Mullick^ (Plaintiff,) Appellant, 

versus 

& 

Kader Sheikh and others, (Defendants,) Respondents. 

The plaintiff sued Kader Sheikh and others for Company's 
rupees 31, 12 annas, 15 gundahs, as being due to him on a bond. 

The defendant Kader Sheikh appeared by vakeel on the 20th June 
1849, but gave no answer. On the 7 th of January 1850, the wit- 
nesses for the plaintiff were examined, and then the said defendant 
gave in a petition, showing that the evidence of the witnesses was 
unworthy of credit 

The moonsiff made enquiries regarding the identity of the wit- 
nesses, and he discovered that one who had given his evidence 
regarding the serving of the proclamation had stated his residence 
to be a village called Hidjelee, and when he came as witness to 
prove the bond he stated that he lived at Ranaghat Regarding 
Gobind Tantee the moonsiff, by local investigation, discovered that 
there was no sudh person residing at Nasurah. The witnesses were 
illiterate, low caste persons, one a Buheleah (or swine-herd) caste, 
and the other Tantees (or weavers,) and they could not recognize nor 
prove the bond in any way. The plaintiff, on finding that the proof 
he had offered was insufficient, filed a petition oji the 16th of April, 
in which he stated he would give further proofs, which the moon- 
siff gave him permission to do. On the 26th of April 1850, the 
moonsiff held a proceeding, and asked the vakeel of both parties if 
they had any further proof to bring forward, and being answered in 
the negative he proceeded to decide the case. 

His grounds for dismissing the suit were that the witnesses were 
shown to be utterly unworthy of credit, and that there was not 
in consequence any proof of the bond upon v^hich the plaintiff 
founded his suit 

The appellant has not shown any good or sufficient reason for any 
alteration being made in the decree, and there is not, therefore, 
under the provisions of Clause 3, Section 16, Regulation V. 1831, 
any occasion to summon the defendant. 

Ordered, that the appeal is dismissed, and the moonsifTs decree is 
confirmed, notice of which is to be given to the moonsiff as pro- 
vided for in the enactment above quoted. 
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Thb 29th June 1850. 

Case No. 146 of 1847. 

Regular Appeal from a deeieion pasted by Baboo Ramlockun Gkose Rat 

Bahadoor, Principal Sadder Ameen of Zillah Nuddea, on the 27th 

of August 1847. 

Fran Kishen Pal Chowdhree and others, (Plaintiffs,) Appellants, 

vereug 

Messrs. Hills, White and*Co., (Defendants,) Respondents. 

The plaintiff sued to recover rent from the defendants for the 
following lands for 1250 B. JE. : 

Co’s. Hs. As. Gs. 

For lands attached to Arungsursah factory, 47 2 8 

„ 178 hg., 7 ct. waste lands in the same village, 190 3 9 

„ 41 „ 15 ditto ditto in Majdeah, 44 8 10 3 

30 „ 10^ ditto ditto in Badlungee, 

157 1 3^ ditto ditto Kalludeh, 

115 2^ ditto ditto Luckhiipoor, 

4 1^ ditto ditto Baludangah, 

„ 8 ditto ditto Maloongatche, 

307 15^ at 1 Sic. R. per beegah, 328 5 18 

. Total, Go’s. Rst 510 4 5 3 

The defendants acknowledged having had, in 1250 B. iB.. 178 
heegahs 7 biswas in Arungsursah, and 37 beegahs in mouzah Maj- 
deah in their cultivation, the rent of which at 1 rupee per beegah 
was rupees 215, .5 annas, 12 gundas, and rupees 47, 2 annas, 
8 gundas, the ^ed rent of their factory lands, making in all 
rupees 262, 8 annas, which sum they paid to Pran Ei^en Pal 
Chowdhree himself on the 27th o^February 1843, by including it 
in a draft drawn by them on the house of Fergusson Brothers and 
Company, and they deny having had any thing to do with the other 
lands mentioned in the plaint 

The plaintiff rejoined that the lands that the defendants had in 
cultivation in 1250 B. M. had been regularly measured as he could 
prove, and that the draft alluded to by the defendants was in pay- 
ment for rents for 1249 B. M. 

The principal sudder ameen, after a very patient investigation, not 
only of the proofs exhibited before him, but by the deputation of 
different ameens, four times over, for measuring the lands and mak- 
ing local investigations, decided that the defendants’ allegation 
regarding the quantity of land was correct, but rejected their plea of 
having paid the amoimt, that point not having been established and 
being in itself very improbable. He therefore decreed only the 
})ortion of the claim that was admitted, and dismissed the remainder 
of the suit 



58 


ZILLAH MUDDSA. 


The plaintifls, in their appeal^ make objection to the report of the 
last ameen ; but on a reference to the record it appears that they 
themselves obstructed his proceedings by not allowing him to mea- 
sure^ saying the lands bad been measured three times^ and there was 
no occasion to do so again. 

This case is almost parallel to case No. 100 of 1846^ and No. 47 
of 1847, decided by me on the 24th and 25th of April last. The 
parties are tlie same, and their 4 )leadings and pleas are the same, 
the only difference being in the laiids and amount claimed, but 
agreeing in every other way. 

I am of opinion that the principal sudder ameen has disposed of 
the suit in the pnly way he could, for the plaintiflF’s exhibits and his 
witness were insumcient to support bis claim. So he has decreed 
only what was admitted by the opposite party, which admissions 
were verified by- the local investigations by ameens. Coinciding in 
the view the principal sudder ameen has taken of the case, and see- 
ing no reason for altering his decision, there is not any reason for 
summoning the respondent as provided for in Clause 3, Section 16, 
Kegulation V. 183]^ 

It is ordered, that the appeal is dismissed, and the principal 
sudder ameen’s decree is confirmed, notice of which is to be given 
him as directed in the enactment just referred to. 
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Pbesent ; II. J. LOUQIIKAN, Esq.. .Tudge. 

* • 

The Sth June 1850. 

No. 21 of 1849. 

Appeal from a decision passed hy Mr. E. DaCosta^ Principal ^Sudder 
Ameen, dated 3rd April 1849. 

Bhograj Singh, (PlaintiflF,) Appellant, 
versus 

Himuncliul Poorfec, Anund Misser, and others, (Defendants,) 

Respondents. ^ 

Appellant, laying his suit at rupees 893-8-3, claimed damages 
for the destruction of grain belonging to him, which had been, he 
urged, illegally attached under colour of Regulation 11. 1806, by 
an order issued .by Anund Misser, moonsiff of tfce city, one of the 
defendants, in a suit in which Himuncliul Pooree, another defendant, • 
was plaintiff, and appellant was among the defendants, which grain, 
he says, Himuncliul Pooree neglected to have weighed according to 
the orders of the court, so that it "was destroyed by rain and wind 
while waiting to Be weighed, and further, that, although another 
defendant had given security and thereby removed the ground of 
attachment, the said grain, damaged and rotten as it was, was not 
released from attachment. The [Srincipal sudder ameen dismissed 
the claim on this among other grounds. 

Although the decree for rent in favor of Himuncliul Pooree was 
passed against one individual, Doodraj Singh only, yet the produce of 
the whole 40 beegahs must be lield to be hypothecated to the owner 
for the rent due from the said lands, no matter who cultivates the 
same, either one or more ryots : tlie fact of the plaintiff Bhograj 
Singh having been exonerated from liability of rent can give him no 
title or right to participate in the produce, which was legally held 
under attachment under the provisions of Regulation 11. 1806, as 
belonging to the defendant, till security was given. If tli^re was 
any irregularity in the moonsiff‘’s proceeding of attachment, wliy did 
not the party aggrieved immediately appeal to the judge? The ori- 
ginal suit having been decided on the 5th December 1846, and the 
decision affirmed in appeal by the judge on the 23rd March 1847, 
without any part of the moonsiff'^s proceedings being impeached or 
brought into question, the present charge of irregularity cannot now 
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be maintained.” The rest of the reasons go to sliow that the moon- 
sifF cannot be legally sued under Clause 1, Section 10, Regu- 
lation XXIIL 1814, These reasons, as contended by the appel- 
pellant, I consider are quite insufficient for totally dismissing the 
claim. First, although Anund Misser, one of the defendants, pleaded, 
in his answer, that the crops attached were the produce of the 
lands possessed by Himunchul Pooree, on account of which he had 
sued for malgoozaree, and it had not been decided in the decree 
awarding rent to him that those crops belonged to Bhograj wholly 
or in part, nor that they were not liable for the amount of the 
decree yet whether the said crops are or are not to be considered 
hypothecated to the payment of Himunchul Pooree’s rent is a ques- 
tion quite irrelevant in the present case. It w^as not necessary to 
prove that they should be so considered in order to justify tlie 
attachment on failure to give security. F or that attachment the pro- 
visions of Regulation II. 1806 would be sufficient. Their hypo- 
thecation would not justify the court of the moonsiffin attaching the 
property, or continuing the attachment, after security had been 
given and before a decree had been passed. Moreover, supposing 
the attachment to life proper, it would still be necessary for the par- 
ties making the attachment to use all due precaution that no 
damage to the attached property, which could be avoided should be 
occasioned; and if, through culpable neglect of any party, damage 
were sustained, the owner of the property is surely entitled to 
recoyer the amount of the loss from that party. Secondly, the prin- 
cipal sudder ameen has given no reasons for his opinion that the 
plaintiff having failed to complain against the irregularity of the 
moonsiff’s proceedings, by an immediate appeal to the judge, the 
present charge of irregularity cannot now be maintained. 

Some of the real points at issue in this case have not been dis- 
posed of in the decision, viz., whether the crops attached, for which 
plaintiff claims compensation were his property or not, whether 
they were irregularly attached at first and aftcrwai-ds unlawfully 
kept under attachment, and whether they were damaged or destroy- 
ed through the culpable neglect or omission of any of the defen- 
dants or not ; and indeed the points to be proved by the plaintiff and 
defendants respectively have not been properly defined in the pro- 
ceeding held according to the requirements of Section 10, Regula- 
tion XXVI." 1814, in which, after the insertion of an abstract or 
abridgment of the plaint, answer, rejoinder, and replication, it is order- 
ed simply that the parties adduce proof of their respective state- 
ments. • This is not sufficient. The principal sudder ameen should 
himself clearly define, omitting every thing which is irrelevant, all 
the points which it is essential for each party to establish ; and should 
the pleading not be sufficiently clear to enable him to do this, he is 
at liberty or rather bound to question the vakeel of the plaintiff 
respecting the precise object and grounds of his action. 
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Under these eircumstancosj, the appeal is decreed without sum- 
moning tlie respondent, the decision reversed, and the suit remanded 
to the court of the first principal suddcr ameen, to be tried again 
after recording the points at issue more completely, adverting to the 
above remarks. The value of the stamp used in the appeal will be 
refunded. • 


The 8th June 1850. 

No. 22. 

Appeal from a decision passed hy Mr. E, DaCosia, Principal Sudder 
Amee?i, dated ^rd April 1849. 

Bhikdharce and others, (Defendants,) Appellants, 
versus 

Buhadoor Singh, (Plaintiff,) Respondent 

Suit laid at rupees 130-15-11, by rospondeiit for rent of tlie 
Fuslee year 1254, with interest, &c., of 40 beegahs of kharij jumma 
land, situate in Buliadoorpoor Jogee, under a farming lease said to 
be granted by Himunchul Poorec. ' ^ 

The defendants were the same as in the suit the appeal in which, 
No. 23, was this day decided. • 

Bhograj Singh, defendant, answered by among other things deny- 
ing the right of Himunchul Poorec, and asserting that of Tejun 
Poorce, Pershad Pooree, and llurlal Pooree, who, he said, gave 
liira a lease, in riglit of whicli he is in possession of the lands. 

Suhdeo Singh, Bhikdharee Singh, J utadharec Singh, J ugdeo Singh, 
and Uajcoomar Singh disclaimed the cultivation of the lands; and 
Doodra] Singh, also a defendant, docs not appear to have answered, 
at least his answer is not found in the misl. 

The principal sudder ameen, referring to his reasons for decree- 
ing tlie claim in tlie other suit above mentioned, as suflScient for 
decreeing also in this, passed a decree accordingly. The appellants 
contend that this decision is imperfect and irregular, inasmuch as 
the reasons for the decision should be recorded at length in every 
case, as this court has often ruled in authorising the second principal 
sudder ameen to remand cases to the moonsiff’ for re-trial on this 
very ground. 

On referring to the papers of the case, I find that the principal 
sudder ameen did not record the reasons for his decision according 
to Act XII. 1843. Further, the suit, the grounds for decreeing 
which he refers to, has been this day remanded for trial. 

For this reason, and by reason of the irregularity above remarked, 
the decision is hereby annulled, and the suit remanded for re-triah 
The value of the stamps used in the appeal will be refunded. 

34 
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The Stii June 1850 . 

No. 23. 

Appeal from a decision passed by Mr, E, DaCosta, Principal Sadder 
Ameen^ dated ^rd April 1849 . 

Bliikdharee and others, (Defendants,) Appellants, 
versus 

Buhadoor Singh, (Plaintiff,) Respondent. 

Suit laid at rupees 139-8-4, the respondent, for rent of the 
year 1253 F,, with interest, &c,, of kharij jumma lands, amounting 
to 40 beegalifl;, situate in Buhadoorporc Jogee, under a farming lease 
said to be granted by Himunchul Pooree. 

The defendants Doodraj, Bhikdliarcc, and Suhdeo denied that 
they held as cultivators the lands in cjuestion. The defendant 
Bhograj denying the title of Himunchul Pooree, pleaded lease in his 
fiivor granted by Tejun Pooree, Pershad Pooree, and Ilurlal Pooree, 
the parties in possession according to his statement. 

The other defendants did not appear. 

"Ihe principal sudder ameen, in his reasons for decreeing the 
claim, writes : ^^lie question for investigation is whether the 
plaintiff is entitled to rent, and from whom?” He considered it 
proved that Himunchul Pooree was entitled to collect the rents 
and to lease thepi out, and not the parties whose lease 'was pleaded 
by one of the defendants ; and that the defendants were occupying 
cultcvators, he writes, is in evidence, a fact which is further proved 
by the local enquiries made on the spot by the aincen, vide report 
filed 26th March 1849.” 

The appellants contend, among other things*, that the decision 
is faulty and imperfect, because it does not dispose of the objections 
which they took to this report of the ameen, as incorrect and 
contrary to tlic order of the principal sudder ameen. I find that 
they did object as soon as the report was made, first, that the limits 
of the lands, in regard to wliicli the ameen was ordered to investi- 
gate who were the parties who had occupied them as cultivators, 
were not correctly given to the ameen in consequence of plaintiff s 
having himself incorrectly described them ; second, that the ameen 
had disobeyed his instruction in taking the evidence of parties (not 
named by ^he appellants) who were variously connected with the 
plaintiff; and I find also that the principal sudder ameen has neither 
made any enquiry into these objections, nor assigned any grounds 
in his decision for not making any enquiry, whether and for what 
reasons he considered enquiry unnecessary or irrelevant, or that 
there was some otlier ground. These grounds, if there are any, 
should have been stated. I therefore consider the investigation 
incomplete, and the decision faulty, and, decreeing the appeal without 
summoning the respondent, reverse the decision and remand the 
suit for re-trial with advertence to the foregoing remarks. The 
value of the stamps used in this appeal will be refunded. 
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Tub: I4th June 1850. 

No. 12. 

Appeal from a decision passed hy Mr. E. DaCosta, Principal Sadder 
Ameen, dated 15M February 1849. 

Sliajizaclcc Begum, (Plaintiff,) Appellant, 
versus 

Bcliarcelall, (Defendant,) Respondent. 

Suit to revoke, or declare cancelled, a deed of conditional sale of 
certain lands named Melindee Bang, Abid Bang, and Begum Bang, 
kharij juinma, recently brought under settlement and assessment, 
laid at rupees 427-11-5. 

Tlie plaintiff represents herself to be in possession by purchase, 
prior to the expiration of the year of grace allowed In such cases, 
of tlie right of Bundeh Ali, the conditional seller, and states that in 
consequence of the issue of notice of foreclosure by the purcliaser, 
Nowrungeelal, the first conditional purcliaser from Bundeh Ali and 
seller to j)laintiff, tendered the principal amount for which Bundeh 
Ali had conditionally sold, viz.. Sicca rupees 401,® but as the defen- 
dant had wrongfully demanded besides that amount interest on the 
purchase money, and the amount of a bond which Bundcli Ali 
never received, with the interest therein, the sum tendered was 
returned by the j^dge. ^ 

The defendant pleaded tliat possession on the lands conditionally 
sold to him had not been yielded, and tliercfore it was necessary for 
the seller or his representative to pay interest on the purchase 
money in order to preserve the right of revocation ; and secondly, 
that Bundeh Ali having subsequently borrowed the further sum of 
91 Sicca rupees, and engaged by bond to repay the same with 
interest along with the purchase monyy, the payment of these further 
sums was also necessary to jireserve the right of revocation, and as 
he had included them as well as the interest of the purchase money 
in the notice of foreclosux’c, the sale had become absolute by 
default of payment. 

riaintiff rejoined that the delivery of possession on the lands was 
j>i’oved by the deed of conditional sale and by other proofs, and con- 
sequently interest on the purchase money was not claimable; 
secondly, that even had the money stated in the bond executed- by 
Bundeh Ali, been received by him, the right of redemption could not 
be lost by non-payment of it. 

The principal sudder ameen was of opinion that the deed -of sale 
could not be revoked, “because,” he wT*ites, “exclusive of this 
deed, Khajeh Bundeh Ali, as is in evidence, executed a bond dated 
1st October 1844, for rupees 91, in favor of defendant, stipulating to 
repay the amount with interest at the same time with that of the 
conditional sale, and that the lender was to forfeit all claim thereto, 
in the event of the sale becoming absolute by the foreclosure of the 
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mortgage. Consequently the defendant was entitled to both nay- 
ments, and it was incumbent on the part of the seller to make a 
tender of the full amount due to the purchaser or defendant on 
account of both documents, as in fact it was required he should do by 
the notice dated 5th May 1844, issued to him under date the 10th 
of the same month and year, under Section 8, Regulation XVII. 
1806. In it, it is clearly specified that the purchaser had applied 
for the payment of Sicca rupeec 579-15, being the amount of the 
deed of conditional sale, bond, ancl interest thereon.” On these 
grounds the principal sudder amcen dismissed the suit, with costs 
against the plaintiff. 

The pleas in the lower court are reiterated by the appellant and 
respondent. 

I find that in the deed of sale.tlie .respondent has acknowledged 
the delivery to' him of possession in the lands. He has, moreover, 
acknowledged, in his answer, the receipt of 1 1 9 rupees of the rents 
from Nowrungeelal, who was the farmer of them. His denial of 
possession ana consequent demand of interest ai'o therefore clearly 
futile. Secondly^— Although it might perhaps be conjectured that 
the party executing the bond for 91 rupees, which contains a stipula- 
tion by which the property is pledged to the repayment of tlie money 
borrowed, only as long as the sale should not become absolute, 
intended to coifsent to that sum being added < to the purchase; 
money agreed upon in the deed of sale, in such manner that if 
it <w’erc not repaid witli the said purchase money the sale should 
become absolute, yet conjecture cannot warrant a judicial award ; 
and there being no such condition e.\pressed^ iu the bond, the 
purchaser had no right to demand the amount of it under the pro- 
visions of Regulation XVII. 1806. I think it was only necessary 
to peruse the bond to come to Uiis conclusion, and consequently 
a decision on the genuineness or otherwise of it was unnecessary 
and irrelevant to the main issue in the case. The aj)pcllant is 
entitled to a decree in his favor. I therefore reverse the decision 
of the principal sudder ameen, and, decreeing the appeal, order that 
appellant immediately pay into court the sum of Company’s rupees 
427-11-5, in lieu of Sicca rupees 401, the amount of the purchase 
money, and respondent surrender the deed of conditional sale, 
(which will be cancelled iu virtue of this decree and the tender 
of the said purchase money,) and receive the said sum of 
rupees 427-11-5. All the costs of suit in both coui'ts will be paid 
to the appellant by the respondent. 
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The 22nd June 1850. 

Np. 32. 

Appeal from a decision passed by llai Shun Iter Lull, second Principal 
Sudder Ameeny dated 2 (j fh April 1849. 

Sudaseo Singli, (Plaintiff,) Appellant, 

• versus 

Munsaram and others, (Defendants,) Respondents. 

Suit instituted by appellai^J; for the mesne profits, with interest, 
of the 25th share of Nuseerpoor kliass and otlior muhals, accruing 
since the date of a decision, of the 13tli June 1847, for possession on 
the said muhals, up to the date on which the decision was executed ; 
laid at rupees 1434-12-5. 

The principal sudder ameeii has pronounced the claim to be un- 
tenable, because the decree for possession, as he thinks, has' already 
decided that the plaintiff was not entitled to mesne profits ; secondly, 
because plaintiff’s application for these profits made in the course of 
execution was rejected, and therefore, according to Construction 
No. 1129, his claims could not become the subject of a new suit; 
thirdly, because plaintiff had neither appealed Against the decree 
nor against the order passed in the course of execution. 

Appellant contends that the Construction in question does not apply 
to this case ; and that, as the Circular Order of the 1 1th January 1839, 
forbidding the dividing of a claim to possession^and mesne profits 
into two suits, was passed after the date of his decree for gpsses- * 
sion, he cannot be considered to have given up his claim to wasilat, 
and in order to obtain wasilat his only course was to institute a suit, 
as, not having claimed them in the former suit, he could not obtain 
them by a review and amendment of the decision in that suit, 
either according to tlie abovementioned Circular, or that of the 
11th September 1829. ^ 

These reasons are good, and I find, moreover, that the principal 
sudder ameen’s view of the effect of the first decree is erroneous, and 
involves a false principle, viz., there can be a decision without a 
question raised by the parties to a case. The expressions in the 
decree which gave occasion to this erroneous view are these : " It is 
proper to decree possession of the property without receipt of mesne 
profits.” Now these words without receipt of wasilat” do not convey 
a decision on any question before the court, since such a question 
could only arise on the plaintiff’s claim to wasilat, which, it is evident, 
he never preferred. The words are mere surplusage ; and if they 
have any meaning or object it can only be an intimation that the 
plaintiff* did not claim wasilat The decision is evidently erroneous 
with reference to the points at issue, and has in consequence been 

S assed without sufficient investigation of the merits. I therefore 
ecree this appeal without summoning the respondent, and, reversing 
the decision, remand the suit for re-trial with advertence to the above 
remarks. The value of the stamps in this appeal will be refunded. 
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The 25tii June 1850, 

No. 37. 

Appeal from a decuion passed by Mr, E, BaCosta, Principal Sadder 
Ameen, dated 19 tb July 18*18. 

Nirban Singh and others, (Plaintiffs,) Api^ellants, 
vei'sas 

Hurruk Narain Suhae and others, ^(Defendants,) Respondents. 

Suit for possession on certain landed property and a liouso, 
according to an agreement (entered into by the fathers, deceased, of 
the defendants in a deed called a by-byana) to execute a deed of 
sale and transfer the said property, receiving balance of purchase 
money in consideration of having received an advance of such pur- 
chase money ; laid at rupees 1526-12. 

The defendants admitted that such a deed had been drawn out, 
but had not been delivered, nor indeed executed on account of tlie 
failure of the plaintiff to adv^ance that part of the purchase money 
agreed upon or indeed any part of it. 

The principal suhder ameen discredited the evidence of the wit- 
nesses who deposed to the duo execution and delivery of the docu- 
ments, viz., the by-byaiia acknowledging the receipt of 39,000 
rupees, and a roce|pt for 8551 rupees, and the i)ayment of those sums, 
and dismissed the suit, adjudging the plaintiffs to’ pay the costs. 
Air\^ng his reasons were some of much weight founded on evidence 
brought forward by third parties in the suit. Tliese consisted, tlie 
principal sudder ameen writes, of decisions and proceedings in the 
Tirhoot court, from which it is evident that, of the estates specified 
in the by-byana deed, some are held by lessees who have obtained 
decrees in 1846 and 1847 A. D., for the amount advanced thereon 
by them, while others have been sold 30th November 1837, in 
satisfaction of decrees passed against the defendants, &c. &c. In 
none of these several suits did the plaintiffs rei)resent their 
claim, &c. &c. 

The appellants contend tliat, Iiad they been called upon and 
opportunity allowed tliem, they could have refuted these objections 
of third parties, which caused the principal sudder ameen to come 
to the conclusion that they were in collusion with the defendants, 
by proofs from the proceedings of the same courts, showing that the 
decrees, mortgages, or leases in question, had been paid off, and the 
objectors were colluding with the defendants. I find that no 
opportuhity w^s gi ven them to rebut these objections by proof. No 
issues were defined in consequence of these objections, and the 
enquiry is therefore insufficient. I therefore reverse the decision, 
and remand the case in order that the issues as between plaintiffs and 
the third parties may be properly defined, and proof be demanded 
from the parties to those issues, and the case again heard and decid- 
ed. The value of the stamps in this appeal will be refunded. 
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Tiie 28th June 1850. 

No. 33. 

Appeal pom a decision passed by llac S hunker Lai I, second Principal 

Sudder Ameen. 

Girdharee Singh, (PlaintifF,) Appellant, 

versus 

Jugdeep Narain and others, (J)cfendants,) Respondents. 

• 

Suit for confirmation of possession on certain lands, constituting 
tlie bed of tlie river Nurehna within certain limits with the water, 
the right of fishing, with mesne profits thereof, as belonging to mou- 
zah Ustha, and for the annulment of the proceedings of the deputy 
collector defining the said river to be within the limits of lands in 
possession of defendants, and of the superintendent of surveys con- 
firming the same ; laid at rupees 882-8. 

The plaintiff', claiming to be confirmed in possession, yet stated 
the grounds of his suit to be his dispossession from the land in dis- 
pute by virtue of the proceedings in question, which arc dated 19tli 
April and 16th July 1842, respectively. H8 admits that tlie 
portion of the river claimed does not adjoin or bound Ustha in any 
part ; that he asserts his right and possession from time out of mind 
as shown first by a statement (kyfeut) bearing the seal of a kazee, 
witnessed by the kanoongoe and chowdhrecs of pergunnah Pelitch, , 
given to the ancestors of plaintiff*, who had complained to the lyatlio- 
rity of the day against the ancestor of defendants, proprietors of 
mouzah Ueeha ; secondly, a decision of the moonsiff' of Hilsah, passed 
16th July 1827, confirmed by the judge of Behar. The defendants 
denied the right of plaintiff*, and asserted their own ancient posses- 
sion upon the disputed land, which they urge evidently belongs to 
their estates which it either bordess or intersects. They objected 
to the kyfeut pleaded by the plaintiff*, on the ground that he had not 
named the authority from which it emanated, and to the decision of 
the moonsiff, inasmuch as they were not parties concerned in the case, 
and the decision in it was obtained by collusion of the parties, and 
at any rate it could not be pleaded as proof of right but only of pos- 
session at that time. The witnesses on both sides spoke positively 
in regard to the possession of that side respectively by whom they 
were brought forward. But the principal sudder ameen gave credit 
to those of the defendants, and withheld it from those of the plaintiff, 
because the decision of the deputy collector, confirmed by that of 
the superintendent of surveys and the report of an ameen, supported 
the statement of the defendants ; a map of the disputed land and 
adjacent parts given in by the plaintiffs showed the lands to belong 
to the estates of the defendants ; the kyfeut had no signature of 
any authority, and w^as evidently a pretended document contrived 
for the purpose of creating the appearance of right ; the decision of 
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the nioonsiff was procured by the collusion of tlie plaintiff with the 
defendants in the ease, and moreover could not bar an investigation 
into the respective right of the parties in this case, the defendants of 
which had not been parties in that case, and the point of right to 
possession not having been decided. 

The appellants urge that the principal sudder ameen has not 
given any reasons in liis decision for giving the preference to the 
witnesses of the defendants, who did not speak so positively for 
the defendants as appellants’ witnesses did for appellants; that the 
principal sudder ameen committed an error in taking the proceed- 
ings of the deputy collector and superintendent as proof in this case, 
in which it is a question whetlier they are to be reversed or not, 
and should have sent another ameen or himself have made local 
enquiry, when appellants urged strong objections to the report of the 
ameen who was deputed ; that appellants proved their case by the 
moonsiff’s decree, and the principal sudder ameen had stated no 
reasons for thinking it collusive ; that the right of plaintiff' does not 
depend on the situation of the river with reference to the lands of 
their estate Ustha, and they could show by precedents that right of 
fishing had been decreed to parties whose estates w^ere similarly 
detached, as in the case, from the rivers, wherein they made good 
their exclusive right of fishing; that the document bearing the 
seal of the kazee was regular, being conformable to the custom or 
practice of the time, viz., 1789 A. D. 

I find notliing in all tliese reasons to constitute ground of inter- 
ference with the decision, which appears to me to be perfectly just 
and proper for the following reasons. The deputy collector’s pro- 
ceeding defined the boundaries between the respettive estates of the 
plaintiff and defendants, after ascertaining the limits of the posses- 
sion of the parties. He determined that the defendants were in 
actual possession of the disputed'land as part of their estates. Neither 
party has urged that he exceeded his powers in determining this 
point. His decision, confirmed as it has been by that of the super- 
intendent as far as regards the determination of that point, must be 
held conclusive and cannot be now called in question. If it is to be 
reversed, it must be on the ground of the possession of the defend- 
ants being wrongful. Consequently all the evidence which ap})cl- 
lants adduced of their length of possession goes for nothing. For ■ 
their loss of possession, undefined as is the time of its occurrence and 
in the absence of any allegation of force or fraud, is a stronger pre- 
sumptipn against their right, than its continuance from any period, 
however, ancient can be in its favor. Their positive proof of right 
remains to be considered. The only proof in this shape which they 
have offered is the kyfeut. This, were it proved genuine, could only 
bo taken as a proof that Mungul Singh, mookurrureedar of Deeha, 
one of the estates the proprietors of which arc concerned as respon- 
dents, referred a dispute respecting the right to a “ khar” (pool) in 
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this river, the situation of which pool is perfectly undefined, between 
him and the mopkurrureedars of Ustha, to the decision of a third 
party, who declared on oath in favor of him of Ustha, and a judicial 
^ision ensued according to the declaration of the referee. The 
, jiyfeut expresses this decision, but yet the appellants have not 
claimed for this •document the force of a judicial decision, and did 
not respond to the defendants’ challenge to name the authority who 
passed it. It can only therefore bq considered as a written certi- 
ficate b^ the kazee, kanoongo^, and chowdhrees of the pergunnah, 
of tlic facts detailed above. As such, I cannot but agree with the 
principal sudder ameen in considering it a very suspicious docu- 
ment indeed. The forgery of such a paper would be attended with 
little risk of detection, since the persons said to have given and 
attested it arc, in all probability, lon^ since dead. The kazee did not 
sign his name, but the kanoongoe’s signature and those of the chow- 
dlirees are not unlikely to have been known to any persons now 
living ; but appellants made no effort to adduce even this slight proof 
of the genuineness of tlie document, viz., proof of the reality of the 
signatures of the witnesses. At any rate, he noi^kes no excuse for 
not calling any such witnesses. In short, this document is unautlien- 
ticated, and there is nothing in it to show that it refers to the lands 
now in debate. The plaintiflPs have totally failed therefore to prove 
their right, and I therefore dismiss the appeal, without calling on the 
respondent to plead, and confirm the decision. 


The 28th June 1850. 

' No. 15. 

Appeal from a decision passed by Rae Shunker LalU second Principal 
Suddtr Ameen, dated \9th February 1849. 

Khajch Wahuj Ooddeen,^ (Plaintiff,) Appellant, 
versus 

Syud Enact Hossein and others, (Defendants,) Respondents. 

Suit to declare inouzah Danapore Eorecawan, for the sale of 
which in execution of a decree defendants obtained an order from 
the judge of this city, exempt from sale. 

The plamtift'’s ground is that the property is inalienable according 
to the terms of a grant from the Government, under which it was 
held rent-free by his father, the late Soobadar Major Walec Muhu- 
mud, is now held by him, his eldest son, at an assessment equal to 
half the usual revenue assessment, and is to descend to the eldest 
son or next male descendant for ever with a specific object, viz., to 
perpetuate a memorial of the military services and their reward of 
the original grantee. 

The defendants replied that having been assessed to the 
revenue the estate is liable to alienation by sale in the collectorate 

.35 
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in tlie event of a balance, and tliereforo it is liable to alienation 
in payment of other claims. The fact of its being so liable to 
sale for recovery of arrears of revenue was not denied by the 
plaintiff in the lower court, and must be assumed as granted 
therefore. If therefore the estate can be alienated for one purpose, 
it can bo for another, because the same conditions in the grant which, 
it is contended, bar the alienation by any one of the incumbents for 
life must bar alienation in any way or under any circumstances ; and 
appellant cannot now contest this f)oint, which by not denying he 
has admitted, because only on his denying the fact could proof of it 
be demanded from the defendants. Under these circumstances the 
decision, though not grounded on this reason, dismissing the claim, 
must be upheld. The appeal is therefore dismissed, with all costs 
and interest thereon to date of payment payable by appellant, and 
the decision is confirmed. 

The 29Tn June 1850. 

No. 29. 

Appeal from a (heisinn passed by Mr. E, DaCosta^ first Principal 
Sudder Ameen, dated i^th April 1849. 

Beobce Ilussun, herself and as heir of Ghose Iluksh, deceased, 
(one of the Defendants,) Appellant, 
versus 

^ Meer Dundee Ali, (Plaintiff,) Kespondent. 

Claim, to recover the amount paid by plaintiff to appellant on 
account of divers of the defendants, co-debtors \yitii plaintiff^ under 
a decree held by appellant, laid at Company’s rupees 449-7-3, inclu- 
sive of interest. 

The first issue of fact arising out of the pleadings in this appeal 
is whether it was passed against Chowdhree Gliose Buksli, after his 
decease. I find tliat in tlic heading of the decree wherein the names 
of the parties are recorded, Ghose Buksh, deceased, defendant, is 
clearly mentioneil as having been succeeded after his demise by 
Bcebcc Ilussun, his heir, and therefore, although the final order is 
so worded as to make it appear that Ghose Buksh and Becbec 
Ilussun are both liable under the decree, yet it must be the extreme 
of folly or a determined spirit of cavilling, which can persist in con- 
struing the decree to be against Ghose Buksh. The insertion of his 
name was probably a clerical error, or at any rate the words are 
mere superfluity without meaning or object. The second, and this 
is really a material, issue of fact, is whether appellant and Ghose 
Buksh, in purchasing the rights of several of tlie defendants, in 
mouzah Eksurra, during the course of the trial of their suit against 
them and their co-sharers for the recovery of arrears of rent due on 
a'L'count of the said mouzah, and not setting the price as a set-off 
against their claim but obtaining a decree for the full amount and 
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proceeding to execute the decree by the sale of tlie rights of the 
remaining defendants in the said mouzah, as tliey confessedly did, 
acted thus in collusion with the selling defendants and with a view 
to defraud and injure the plaintiff or not The mere statement of 
this question suggests the answer in the affirmative. If the selling 
defendants acted* merely with a view to pay the debt, the proceeds 
would have been carried to their credit in the debt They had some 
other object therefore, and their conduct in appropriating the pur- 
chase money to their other purposes leaving their co-sharers to pay 
their (the sellers’) share of the balance, was fraudulent in the 
extreme. Again, the appellants must have seen this their object, 
and would never have allowed them to appropriate the purcliase 
money, until they had secured to themselves payment of their own 
claim ; there must have been collusion between the parties, and the 
object was clearly to practise a fraiid on the other sharers. 

The first issue of law, whether the decree is irregular, because it 
names Ghose Buksh as one of those decreed against, has been 
decided already in the negative. The second is this : as neitlier 
appellant nor Ghose Buksh was co-debtor with^ respondent under 
the.decree satisfied by him, and respondent (plamtift) did not state 
in his plaint the grounds on which he sued them, though he did 
state them in the rud-jowab, could he maintain his suit against 
them ? The fact that appellants were plaintiffs instead of co-defen- 
dants in the case cannot excuse or defend them from the penalties 
of their collusion, of which they reaped the benefit in the c()mf)leto 
realization of their decree from one of the debtors ; and although the 
plaintiff did not explain himself clearly in the plaint regarding the 
special grounds on whicli he included the appellants with his co- 
sliarers and co-debtors as defendants in his suit, yet he did so in the 
rud-jow^ab in a clear and full manner, so that appellants had every 
opportunity of replying and defendiitg themselves against the action. 
1 am clearly of opinion therefore that the plaintiff committed no 
informality such as, according to the prescribed rules of pleading, 
can bo deemed fatal to his claim. 

The principal sudder aiueen lias therefore very properly decreed 
the suit, making the costs payable by the defendants (appellants) and 
others, excepting certain among them who are not parties to tliis 
appeal. The aj>peal is therefore dismissed, the decree confirmed, 
and the payment of all costs in this appeal, with interest to the day 
of payment, is hereby decreed to be inaile by tlic appellants. 
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Present : D. PRINGLE, Esq., Judge. 

t 

The 29Tn June 1850. 

Appeal No. 2 of 1849. 

Sudder Ameen^ Mr, Noney, 

Ramdyal Rae and Kuboo Rai^ (Plaintiffs,) Appellants, 
versus 

Dowlut Chowdry, Asman Chowdry, and others, (Defendants,) 

Respondents. 

V akeel for Appellant — Gopee Mohun Burr at, 

• Vakeel for Respondent — Muneerooddeen Akmud, 

The appellants, ryots, sued as paupers, to recover rupees 
547-15-3, being value of 600 maunds of paddy, forcibly removed 
by respondents,ftirmers,andico-defendaiits, under farmers, in 1251 and 
1252, though no rent was due thereon. Of whom Dowlut Chowdry, ' 
in behalf of himself and the others, who make no answers, pleading 
not guilty, replies that the appellants had voluntarily resigned their 
cultivation in 1253, under writing produced, when it was given out 
to co-defendants, as his witnesses will prove. The sudder amecn, 
on grounds, that several of these witnesses declared the appellants 
to have been in possession in 1252^ by whom the grain, for seizure 
of which they have now sued, was made over to the co-defendants, 
under farmers, for rent of 1251, and rejecting as spurious the 
writing produced, for relinquishment of their cultivation by 
appellants, gives a verdict against Dowlut Chowdry only, who had 
become liable by his answering for the co-defendants, thus declared 
to be relieved ; but with a mitigation of damages, the valuation 
being pronounced excessive. 

In appeal, it is contended, first, that no objection being raised by 
the defendant below, to the damages as thus assessed, and the same 
being duly proved by evidence, the abatement so made was arbitrary 
and unauthorized; secondly, that the liability of tho respondent 
could not be so admitted for release of the co-defendants not reply- 
ing, to the prejudice of the the appellants. 

Judgment. 

The defendants’ (respondents’) witnesses, as stated by the sudder 
ameen, here prove too much ; with whom I further agree, in reject- 
ing the deed for surrender of their cultivation by the appellants, of 
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which it need only bo observed, that it is found to have been already 
rejected by the moonsilF, in a previous suit, as aiRrmed by the 
principal sudder ameen in appeal ; but of tin’s no note is taken by 
the sudder ameen, notwithstanding the evidence of it before him. 
As respects the objections raised in appeal, they are, I consider, on 
both points valid. The co-defendants could not be so-relieved, merely 
on the assumption of liability by respondent ; nor were the damages, 
as proved by appellant, and jto which no objection was tliere 
made, to be subjected to such mitigation. The case will therefore 
be remanded, that these errors be rectified, and a verdict given 
according to law and the evidence for damages before the court. 
The usual order for refund of the stam[i being issuocl. 

The 29th June 1850. 

Appeal No. 3 of 1850. 

Sudder dmeen, Mr. Noney; 

Dowlut Chowdry, (Defendant,) Appellant, 
versus 

i 

Ramdyal Rae and Kuhoo Rae, (Plaintifis,) Respondents. •' 

In the preceding number, the respondents appeared as appellants : 
whose objections being admitted, the case was remanded for re-trial. 
Oh the same groitnds, tliat of the appellants hero is dismissed. 


The 29Tn June 1850. 

Appeal No. 4 of 1849. 

Sudder Ameen, Mr. Noney. 

Shibdyal Singh, (Defendant,) Aj)pellant, 

VifSUS 

Gungai’ara Sahoo, (PlaintiflP,) Respondent. 

Vakeel for Appellant — Gohind Chund. 

Vakeel for Respondent — Makboob Lall. 

Bond debt for rupees 5 VO, principal and interest, executed by 
appellant the 32iid Sawun 1246, for 285 rupees, as for value receiv- 
ed. Who pleads, first, that this is void because of usury, the 
amount so rej;eived being only 197 rupees, and the balance, rupees 
88, included as interest, by anticipation, at ^ an anna in the rupee ; 
secondly^, that it has, notwithstanding, been paid in full, by assign- 
ments on his ryots, as proved by respondent’s receipt produced by them 
in appellant’s suit for rent before the collector, to which witnesses 
to the bond will further depose. Of the other parties, co-defendants, 
the widow of Dharee Singh, mother of appellant and Jhotee Singh, 
his brother, a minor, do not reply, Mungul Singh, who appears as 
agent, altogether repudiating it. The respondent, in replication, 



ZILLAH PURNRA. 


17 


tlisckims his receipt; as he docs the charge of nsury. The sudder 
aincen finds that, of four subscribing witnesses, one declares 200 
rupees to have been received by appellants, another 1 98 rupees, 
and two that 485 rupees in full was so paid by respondent; 
admitting which evidence to prove this, he dismisses the plea of 
usury, and crediting appellant with 180 rupees, under respon- 
dent’s receipt, filed in the summary suit, ho awiU'ds tlic balance 
with interest, or rupees 303-1-6. 

In appeal, the former pleas Ere revived, and the original account, 
drawn out by the writer of the bond, and signed by respondent, in 
which 4 an anna in the rupee is included as interest, here produced. 

Judgment. 

Of the four subscribing witnesses examined to this bond, two, 
Sookmar and Bhodee, depose to interest of half an anna in the 
rupee being charged as principal; the sum received by appellant 
being, according to the former, rupees 198; the latter, rupees 200; 
a discrepancy of no moment in such case. Sookmar, further, states 
that he heard ftom appellant of the burats ho had given on his ryots; 
Bodhcc, that respondent himself had told hirfi of this. Of the 
remaining witnesses, Roopuii saw respondent receive from Mungul 
Singh rupees 22,8 annas; who himself paid to him rupees 45, on 
appellant’s burat ; rupees 285, he states, was received in full by appel- 
lant ; to which Eootun also deposes, but knows ftothing of repay- 
ment The evidence of Bhodee and Roopun is admitted by, both 
parties, while to Sookmar’s no objection is raised. TJie two first, it 
is seen, distinctly depose to usury; and all three to grant of the 
burats; evidence sufficient, therefore, at once for rejection of the 
bond, and the claim thus fraudulently revived. But with respond- 
ent’s account here produced, to prove usury, and his receipt, to 
establish fraud, it becomes imperative, to commit for perjury the 
witnesses who have so deposed to payment of rupees 285 to appel- 
lant; likewise the respondent, for complicity in suborning this evi- 
dence. The fraud so attempted, forming a supplementary charge, 
at the discretion of the magistrate, which the appellant declares it 
is his intention to prosecute. The judgment of the lower court is 
accordingly reversed; the bond being declared illegal and void; 
and the claim, as now revived, false and fraudulent. 

The 29th June 1850. 

Appeal No. 5 of 1849. 

Sudder Ameen, Mr, Noney. * 

Gunga Ram Sahoo, (Plaintiff,) Appellant, 
versus 

Shibdyal Singh and others, (Defendants,) Respondents. 

On the grounds declared in the preceding number the appeal 
here is dismissed. 
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The 29th Jxjee 1850. 

Appeal No. 10 of 1849. 

Sudder Ameerty Mr, Noney. 

Jiiggutli Narain, (Defendant,) Appellant, 
versus 

Rughobccr Koomar, (Plaintiff,) Respondent. 

Vakeel for Appellant— Seetul Chunder. 

Vakeel for Respondent — Bama Churn. 

The respondent brought this action to recover rupees 438, being 
amount of ferry collections made by appellant, at Ghat Bahur- 
giimma, from 1252 to 1254; viz., for 1252 and 1253 in time of his 
late father, and subsequently, on renewal of his pottah by the mo- 
tahid, in respondent’s favor. Appellant replying that the said 
ghat is included in the lease of inouzah Bahurgumma, which he 
holds of the motahid ; further that no such amount has ever been 
realized from the ferry. The sudder ameen, on groynd that appel- 
lant has failed to jirove the ghat being so included in his farm, 
gives a verdict in respondent’s favor; awarding rupees 50 annually 
on this account, being twofold the rent as fixed by his pottah. 

In appeal, it is contended that respondent could have no title, in 
supersession of tlj^t enjoyed by the appellant. 

Judgment. 

Th# appellant, defendant below, has pleaded guilty to collecting 
dues belonging to the ferry in dispute, on grounds of its being 
included in the mouzah which he had rented fiwm the motahid, 
C. Palmer. Respondent’s pottah is dated 1254, who states that he thus 
succeeded his father, former lessee of the ferry, as held of the same 
motahid, by a pottah dated 12^2; but respondent himself admits, 
that neither his ancestor, nor himself, had ever made collections 
under this authority, from which it is evident, as its object remained 
unaccomplished, that this was incomplete. Hence, without refer- 
ence to appellant’s objection, it was imperative on the respondent to 
include the motahid, in his suit, from whom his title is derived. 
On which ground, the case is remanded, in order that the respon- 
dent be allowed to include the lessee, by a supplementary plaint, the 
exception thus taken not having originated with the appellant. 
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The 29th June 1850. 

Appeal No. 13 of 1849. 

Sudder Ameen, Mr. Nonet/. 

Rugliobeer Koomar, (Plaintiff,) Appellant, 
vereus 

Raja Ram Koomar, (Defendant,) Respondent 
Fakeel for Appellant — Seetul Chund Bae. 

Vakeel for Respondent — Bama Churn. 

Claim for rupees 930, as damages, for dues illegally appropriated 
by respondent and others, co-detendants below, being collections 
from Ghat Pipra Cbintaraun; and golabs attached; for which 
appellant’s lather took pottah in 1252, as renewed in appellant’s 
favor, on his death, in 1254. Respondent pleading, not guilty, 
who states he is krmer of niouzah Burgumraa, and collected 
only the dues of the ferry attached to that The sudder ameen, 
finding the allegations, as to collections by respondent in Pipra 
Chintamnn, not established, dismisses the suit, but disallows costs 
for ‘Separate vakeels, the same pleader being appointed under 
separate vakalntnamchs. 

In appeal, it is contended that the said ^hat being sublet by appel- 
lant’s father to tho co-defendants, proof conclusi^^e existed of his 
ouster ; while the co-defendants should not have executed septate 
vdvidutnamalis. Consti’uction No. 500 being rescinded. • 

• Judgment. 

This is a claim 'for damages, on account of dues from Ghat 
Pipra Chintamun, and golalis attached, for which appellant pro- 
duces a pottah, obtained by his father from the motahid in 1252, and 
I’encwed in appellant’s favor, on his death, in 1254; who, he states, 
having with much labour induced four or five golahdars to settle 
there, in 1253, they were forcibly carried off, and obliged to quit, 
by the respondent It thus appeal’s, on appellant’s own showing, 
that, at time of obtaining the said pottah, these golahs had no 
existence, and that the few golahdars brought there in 1253, got no 
footing. The plea as to force, being inadmissible, first, because the 
parties themselves do not appear as plaintifts ; and secondly, if true, 
and they were thereby aggrieved, tney would probably nave first 
gone to the magistrate. And as respects the dues for ferry collec*- 
tions in 1252 and 1253, said by appellant to have been realised by 
the co-defendant, Panchoo and Bhinkoo, ghatwals, to whom the 
ferry had been sublet by his late father, the former, in his answer, 
disclaims all connection with this ghat, nor does appellant produce 
any proofs of it. Whose objection to the charge of the moiety of 
the vakeel’s fees, included as costs, on the ground that Construction 

36 
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No. 500 is repealed, is not clearly intelligible; Act I 1846 prescrib- 
ing, that in the award of these, Section 26, Regulation XXVIL 
1814, should be followed; Clause 3 of which leaves this point to 
the court’s discretion, so that the Construction referred to, is only- 
superseded, not repealed. On all which grounds, the appeal here 
brought is dismissed. 
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Present: G. C. CHEAP, Esq., Judge. 


The 21st June 1850. 

No. 86 of 1849. 

Appeal from the decision o/Mouloee Moojeebul Rahman, Mooneiff of Beau- 
leah, dated the 29th June 1849. 

Haffee Sircar, (Defendant,) Appellant, 
versus • 

Joysunker Sundyal, (Plaintiff,) Respondent. 

The appellant and six others jointly and summarily sued for 
replevin before the collector of Rajsliahye, their f)roperty having 
been distrained by the respondent, through an ameen, for arrears of 
rent claimed by him. The collector, however, held the distraint 
unjustifiable, as, though the respondent had exercised his right as an 
auction purchaser,^ to measure the lands in the occupancy of the 
appellant and others, whose property had been distrained by him, 
yet, what he thus sought to recover, was an enhanced rent, and he 
(the collector,) under Section 10, Regulation VIII. 1831, had no 
jurisdiction in a matter which refated to enhanced rents. He 
accordingly gave the appellant, with those associated -with him as 
plaintiffs, a decree, relieving them and the sureties from the demand 
for which distraint had been made. To set aside this award the 
respondent instituted the present suit, in which he not only claimed 
the rent for which he distrained the appellant’s property, but also 
rent before and subsequent to such distraint. The total amount 
claimed as rent, from Bysakh 1249 B. S. to Phalgoon 1251 B. S., 
after deducting what had been paid, being rupees 73, annas 8, 
gundalis 3, and this the moonsiff decreed, as separate huhooleuts had 
been given by the appellant and others. Against this decision the 
appellant appealed, and the appeal was admitted on the 5th April 
last to examine the record of the summary suit. It is quite clear 
from it that no rent for the enhanced rate had been ever paid before 
the distraint by the appellant ; and though a huboohut was filed, the 
only witnesses the respondent brought forward to prove the kubooleut 
were two peadahs of his cutcherry^ both ignorant persons, and who 
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could neither read nor write, and who admitted tliey had never 
before that occasion seen the appellant These men, being employed 
in collecting the respondent’s rents, were the last persons that should 
have been made witnesses to such kubooleuts for enhanced rent of a 
jote, wliich, there can be little doubt, was in the occupancy of the 
appellant’s ancestor, and of the parties against whbm the process of 
distraint issued out, who claimed to hold it as a mourooseejote at a 
much lower rate, and who, it was not at all probable, Avould give 
kuhooleutSy agreeing to pay more rent, unless (after notice) they 
had under a decree of court been declared liable to pay the same. 
It is evident the collector, Mr. Forbes, placed no reliance either in 
the kuhoohnt^ov witnesses adduced in support of it; neither do I 
consider the first genuine, or the witnesses deserving of credit. 
The moonsifl’s decision therefore must be reversed, and the collector’s 
award upheld, by which the respondent is again left to the usual 
and regular method for enhancing the rent of the appellant, if lie 
still wishes to do so. All costs in both courts to be made charge- 
able to the respondent. 


The 21st June 1850. 

No. 90 of 1849. 

'^Appeal from the decision of Mouhee Moojeebul Rukman, Moonsiff of 
Beauleah, dated the 2^th June 1849. 

Ubun Bewail and Roobun Mundul, the former the widow, and 
the latter the nephew of Ilarow Mundul, deceased, (Defendants,) 
Appellants, 

versus 

Joysunkcr Sundyal, (Plaintiff,) Respondent. 

Claim 36 rupees, 10 annas, 6 gundahs, with interest, on account 

of arrears of rent r. i • 

The husband of appellant in this case was one of the six 
associated with Haffee, who sued for replevin before the collector, 
and whose cause, No. 86, has been decided this day. The moon- 
siff in this case also gave the respondent a decree on a kubooleut^ 
'which again is supported by the evidence of the two peadahs of the 
respondent’s cutcherry alluded to in the former case, and whose 
testimony/for the reasons there given, I did not credit. Rejecting, 
therefore, the kubooleut as not genuine, the same order is passed in 
this cace, and all costs are made chargeable to the respondent. 
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The 27th June 1850, 

No. 1 of 1849. 

Appeal from the decision of Moulvee Ahdool Vllee, Principal Sadder 
Ameen, dated the \7th December 1818 . 

Kislien Soondree Dibea, mother and guardian of Gobind Nath 
Chowdhree, a minor, (Dcifendant,) Appellant, 

versus 

Jadub Narayun Roy Chowdrec, (Plaintiff*,) Respondents 

Claim for possession of 2 bcegahs 15 cot.tahs of land, including a 
tank, in niouzali Chopookurea, price of bricks and cocoanuts. Total 
claim, or suit laid at rupees 1027. 

The respondent instituted this suit on the 17th September 1847, 
the land, it being alleged, forming part of certain lands decreed to 
his mother, and the tank made out of a chokee^ or 1‘oss. The bricks 
were part of an old building, and t)thers belonging to kilns burnt by 
his^grand uncle, and belonging to him. The coccSnuts were fruits on 
nine trees standing on the land. 

The principal sudder ameen, adverting to a former decree of this 
court, confirmed in appeal by the Moorshedabad court of appeal, 
decreed possession of the land and tank, and aw^arded as damages, 
for the bricks 225 rupees, and for the cocoanuts 16 rupees. «« 

Against this decision the appellant appeals, pleading that the land 
was in the joint tenancy of the shareholclers, and that the others had 
deserted the place*when she erected her dwelling house. This is 
very probable, and at the same time did not warrant her appropriat- 
ing land decreed to another party, and who had been put in posses- 
sion under his decree. I have gone through the proceedings and 
tlie greater part of the evidence, and sec no reason for disturbing 
the principal sudder ameen’s decision. At the same tiffie think the 
respondent might have summarily applied to the court, to be main- 
tained in possession of what had been decreed in his favor, when 
doubtless he would have got redress without bringing a regular suit. 
The appeal is therefore dismissed, and all costs are made cliargeable 
to the appellant. 
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The 28th June 1850. 

Appeals from the decision of Moulvee Abdool Ullee, Principal Sudder 
Ameen, dated the ‘23rd May 1849. 

No. 18 of 1849. 

Doorgashib Mujniadar, (Defendant,) Appellant, 
versus 

Kallydass Surma, after his deatlr, Kallysnnker Mujmadar, for himself 
and as guardian of Bhowanny Churn Mujmadar, a minor, (Plain- 
tiff',) Kcs|)ondent 

No. 22 of 1849. 

The above Respondent, (Plaintiff“,) Appellant, 
versus 

The above Appellant, (Defendant,) Respondent 

Claim for possession of a 3 annas 5 gundahs share of lands in 
mouzah Tengradhur, and to be admitted to a settlement of the same 
with Government , Suit laid at life rupees, 13 annas, and l^^pie. 

The original suit out of which these two appeals arose was insti- 
tuted on the 13th March 1847 by Eallydass Surma, deceased, the 
afteestor of the respondent in case No. 18, who claimed to be a 
malik and in possession of the above share of certain resumed 
lakhiraj lands, for which, after resumption, a settlement had been 
made' with the appellant and another. The suit rested on certain 
orders of the Revenue Board and commissioner, the final one by the 
latter bearing date the 20th January 1844, by which Eallydass was 
left to his remedy by regular suit And the principal sudder amcon, 
with reference to certain butwarra papers, and an agreement 
between tlie plaintiff and Eallychundet Surmah, who divided 
among them the share of one Gopeenath Mujmadar, who died child- 
less, and seised of a 2 annas 10 gundahs share (the half of which 
the parties alluded to by right of inheritance were entitled to, and 
each took a 1 anna 5 gundahs share,) and also with reference to a 
])etition, alleged to have been given in to the collector by the defen- 
dant, (present appellant,) gave the plaintiff a decree for a 2 annas, 
8 gundahs, 3 cowrees share, stated by the defendant in the petition 
to be the share that Eallydass was entitled to, and further declared 
that the plaintiff was entitled to engage and make a settlement for 
such share with the collector. The plaintiff’s claim for the remain- 
der (6 gundahs 1 cowree) the principal sudder ameen held not 
established. 

Against this decision the defendant appeals in case No. 18, and, 
inter alia, pleads : 

First, — ^That, having been admitted to a settlement by the collec- 
tor, the civil courts could not disturb or alter such settlement 
Second . — ^That in the first instance the plaintiff had made the 
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collector a defendant, who pleaded he had been improperly made a 
party, on which the principal sadder amecn strucK out his name, 
instead of nonsuiting the plaintiff under Clause 2, Section 23, 
Regulation VII. 1822. 

Third . — That Kishen Deb, the mutual ancestor of tho plaintiff 
and defendant, jeit no son by name Joykishen, but divided his 
share in tho proportion of 4 annas to appellant’s grandfather, Hur- 
kishen, and 2 annas to Baleekishen,^he father of Kallydass. 

With regard to the first point, or question of tlie court’s jurisdic- 
tion, this has been fully settled by the cases of S^'ed Shah Mohu- 
mud Yassen versus Syed Enyut Hossein, (vol. VII. Sudder Dewanny 
Adawlut Reports, page 284,) and the case of Premessur Dial and 
other versus Thakoorpershad, (Sadder Dewanny Adawlut Decisions 
for 1849, page 497). 

With regard to tho second point In Clause 2, Section 23, Regu- 
lation VII. 1822, there is not a word about a nonsuit, in tlie event 
of a plaintiff making the collector a party. It only declares that it 
shall not be necessary to make the collector, or otlier ofiScer of 
Government, a party to the actioi ; and there m^y be cases that it 
would be proper and necessary to make him one. For instance, if 
the collector refused to make a settlement with a party, or some of 
the parties, in possession, why should' he not be made a defen- 
dant? or, under .the present law, tlie Govemmei^ ? Again, if the 
collector declined to make a settlement with a party, not actually 
in possession, but who claimed a right to be admitted as a inaliJt, 
this would be just one of the cases that it would be both improper 
and unnecessary to bring in the collector as a party to the action. 
The principal sadder ameen, therefore, in this case acted extra-judi- 
cially in striking out the collector’s name, and the Circular Order of 
the Sudder Dewanny Adawlut, dated the 7 tli of July 1837, (No. 206, 
vol. II.,) cited in his proceeding of 4ho 16th April 1849, had only 
reference to cases coming under Section 38, Regulation XI. 1822, 
or such cases where the collector had to carry out the orders of a 
civil court, not to cases where the act of injustice complained of was 
his own act, and the plaintiff had been forced by it into court. And 
in a recent case decided by the judge of Chittagong (where 1 should 
imagine these cases ore frequent,) I find the judge decided that 
Government should pay their own costs, (vide Decisions .for Chitta- 
gong for March last, p. 8, et infra.) 

1 now come to the third point, pid which i^ the ^estion involved 
in both appeals. The plaintifiin his plaint, and all along, has averred 
that Kisnen Deb leit three sons by two wives— Hurkishen, the 
ancestor of the defendant, by one> wife, and Joykishen mid Ballee- 
kishen by the-qther; and that at his death the three sons succeeded 
to equal shares in the resumed lands, then held as lahhiraj; and 
afterwards a buitdarra amongst themselves was made of the same. 
That Joykishen ^ing childless, Balkckishen succeeded to his share. 



40 


ZtLLAH RAJSUAHYK. 


and on Ills deatli t\\e s\iarea 3 OT 4 annas, devolved on Kallydass, and 
liis brother Kisliendhun, each taking a 2 annas share, and as heirs 
of Kallydass the respondent claims the 2 annas that he was seised of. 
Now, as already stated, the defendant pleads that Kisheu Deb left 
no son by name Joykishen, and further pleads that, on the death of 
Kishen Deb, his son Ilnrkishen succeeded to a 4 annas share, and 
lialleekishen to 2 annas only. No documents to show the grounds 
for such distribution have, liowevcr, been lilcd by the defendant, 
and on the part of the plaintiff, to prove the existence of the afore- 
named Joykishen, only some old butwarra papers, not witnessed, 
JUid whose authenticity, as they have never been tiled before in any 
court, is very questionable. Both these averments may therefore be 
called bare assertions without proof. At the same time botli parties 
admit Kishen Deb was their mutual ancestor, and tliat he died leaving 
two sons by name Ilurkislicn and Balleekishcn, and at his death 
he was seised of a 6 annas share of the lands in Tcngradliur, for 
n Inch tlic defendant has settled ; and in the absence of other proof 
tlic court must declare to wliat share the parties would have been 
entitled under , the JTindoo law of inheritance. By that law each 
would have succeeded to equal shares, and again Balleekishen’s 
share be divided between his two sons, or the original plaintiff* have 
succeeded to a 1 anna 10 gundahs share : and witli the share that 
fell to him on the dcatli of Gopcenath Mujmadas, viz., 1 anna 5 
gundahs, tlie wliolo share he could cljaim would be 2 annas, 15 
gundahs. The petition given in to the collector, or filed in behalf (it is 
alleged) of the defendant, cannot be considered proof to support tho 
plaintiff‘’s claim, and acting merely on such petition was a very 
cursory way of disposing of the disputed claim. * I therefore reject 
such petition as proof ; and finding that the ancestor of the rcs])ond- 
ents, or original plaintiff, was, from the admission of the parties to 
the suit, entitled by the law of inheritance to a 1 anna 10 gundahs 
share, and as collateral heirs to a 1 anna 5 gundahs share, I decree 
the appeal, and, in amendment of the principal sudder ameen’s deci- 
sion, declare tho respondents entitled to possession, and to engage 
or make a settlement for a 2 annas 15 gundahs share of the resumed 
land in Tengradhur, and to mesne profits of such share from the 
date of the settlcmentmade with Doorgashib, who will, however, pay 
all his own costs in his appeal ; the respondents paying their own. 

With regard to the appeal of the respondents, or case Nb. 22, it 
must be dismissed, and all costs, both of appellants and respondents, 
be paid ])y the appellants. 
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The 28th June 1850. 

No. 110 of 1850. 

Appeal from the decision of Moulvee Moojeebul Ruhman, Moonsiff of 
Beauleahi dated the 2^th May 1850. 

Mekoor Sircar, (Plaintiff,) Appellant, 
versus 

Loochee Paramanik, (Defendant,) Respondent 

The appellant sued to reco\^r 59 rupees, 5 annas, principal and 
interest of a bond, alleged to have been given by the respondent, on 
the 11th Jyte 1249 B. S., for 31 rupees. The moonsiff, not being 
satisfied with the evidence brought forward in support of the 
demand, dismissed the suit, — hence the appeal ; and now the 
respondent, in a petition filed on the 12th current, confesses judgment, 
and agrees to pay by instalments the sum of 18 rupees, the balance 
adjusted between him and the appellant A decree therefore to this 
effect to be drawn up, and the parties to pay their respective costs. 

The 29t#June 1850. ^ 

• No. 20 of 1848. 

Appeal from the decision of Sreenath Bidyahagish^ Sudder Ameen of 
^ Bograh^ dated the 2^th November 1848. 

Kenoo Consomer and Ooonoo Consomcr, (DefcncJknts,) Appellants, 

^ versus 

Unjun Bewail, (Plaintiff,) Respondent 

The respondent instituted this suit on the 16th March 1847, to 
recover possessioil of certain jotes^ or plots of rent-paying and 
lakhiraj land, made over to her, it was alleged, by deed of JMa bit 
eioiiz by her husband, Surap Khan, consomer^ in lieu of dower, and 
also, as his widow^ she claimed the price of certain ornaments and 
other property forcibly taken from her , by the defendants, who were 
her husband’s relatives. Total amount of the claim, rupees 617, 4 
annas. ^ 

The sudder ameen, on the deed of gift, adjudged half the lands 
claimed (as that was all the plaintiff ’s husband was entitled to) and 
mesne profits in proportion from the niopth of Poos 1253 B. S. 
The claim to the price of ornaments and other articles, he totally 
rejected, as there was no proof of their having been taken from the 
plaintiff*. ^ 

Against this .decision the defendants app^T, and urge, as 
in their answer: First — That the plaintiff* was jiever married to 
Surap, who was the brother^ of Kenoo, ^appellant, and that the 
deceased had neyer made over ti& ^lier by deed of gift ' any lands 
whatever. 

Hecondly. — That the deed filed was not registered, and that 
the deceased being only a joint shareholder in the jotes he had 

. 37 



42 


ZILLAH RAJSHAHYK. 


no authority to alienate the whole by deed of gift : and tliougli it 
was out of the question tliat they should be parties to sucli a deed 
(making away with their property) still the names of Kenoo and 
Goonoo were both affixed to it as attesting witnesses. 

The aj)peal was admitted on the 29th December last, and both 
parties ordered to attend personally^ to ascertain if they would be 
examined on a solemn declaration, and on the examination given 
agree to the’^case being decided^ 

The appellant Goonoo attended, but the respondent pleaded being 
a purdah nusheei^. They were therefore examined on interrogato- 
rjes through the moonsift’ to the respondent’s marriage with Surap 
Khan, but this has not elicite I more than there is already in the 
pleadings. Respondent insisting she was married to him, and the 
appellants that she was a slave, and one Abdul Rub had got up 
the case against them. The whole question turns on the marriage 
and validity of the deed of gift, and as the plaintiff sued on the deed, 
I may notice that it was Originally drawn out on a stamp of 2 rupees, 
and an additional stamp for 6 rupees affixed to it afterwards at the 
stamp office. This would not affbet the validity of the deed ; but 
whem the sudder ameen decided that property, or a share of pro- 
perty, was by it conveyed away which did not belong to the donee^ 
and it is found that the names of parties are affixed to the deed as 
witnesses, whosc^ property is thus conveyed away, and who, it is 
out of all probability, would tamely consent to the alienation of their 
rights to another, this throws gi*eat suspicion on the document ; and 
to uphold the plaintiff's right to half the property so made, or con- 
voyed away, was not only inconsistent with the provisions of the 
deed, but opposed to an ikrar^ also filed or given in by the respond- 
ent, and which §he alleged Goonoo had given to her, but this ho 
denied. In my opinion both the deed, or hiba-hiUetimz^ and I'Arar, 
were fabricated to bolster up the claim, and therefore I reject both, 
decree the appeal, reverse the sudder amcen’s decision, and dismiss 
the respondent’s entire claim under the Mbanameh^ and make all 
costs of the appeal chargeable to her. This however will not affect 
her right to sue for what she may be entitled to as widow of Surap 
Khan, under the Mahomedan law, but this, again, only for his lauded 
property. 
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Present: T. WYATT, Esq., Judge. 


The ISth June 1850. 

No. 1 of 1849. 

Appeal from the decision of the Principal Sudder Ameen of the 2nd 
January 1849. 

Mussamut SLidclhoshcree Chowdhrain, wife of Radhakaunt 
• Cliowdhry, (Plaintiff,) Appellant, 

versus 

Mussamut Bijoia Dossea, (Defendant,) Respondent. 

This suit was instituted to set aside the summary order of* the 
sudder ameen of the 30th November 1843, passed in execution of 
the decree of the principal sudder ameen of the 20th August 1 836, 
and of the summajry order of the judge, on appeal, dated 7th 
September 1844, confirming the said order of the sudder ameen, and 
requesting the enforcement of the decree of the principal sudder 
ameen of the 20th August 1836, aboye cited, awarding to the plain- 
tiffs possession of mouzah Hungshuraj to the extent of <12 gundahs 
and 9 teels. 

The principal sudder ameen, under date 2nd January 1849, 
dismissed the plaint, after entering into the merits of it, ancl passing 
an order that the principal sudder ameen, on the 20th August 1836, 
only decreed four bissees and a half of the mouzaii in question in 
favor of the plaintiff', which was all plaintiff was entitled to. 

On reviewing the case, on appeal, I reject the appeal, nonsuiting 
the original plaint, and reversing the order of the lower court, as it 
irregularly re-tried a case which had already been tried on appeal 
from the decision of the sudder ameen and decreed by the principal 
sudder ameen, under date the 20th August 1836, which decree the 
decreedar is at liberty to carry into execution according to the order 
of the sudder ameen of the 30th November 1843, passed in execution 
of the decree, and which, on appeal, was upheld by the judge on the 
7 til September 1844, 

The respondent will receive from the ajipellant one-fourth of the 
cos^s of suit preferred to the principal sudder ameen. 
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but in making the deposit he lias included in his account other debts 
which are unconnected with the original deed of advance. 

The objections raised by the old farmers in possession are not con- 
sidered reasonable. They claim the right of retaining possession 
until other debts due by the maliks to them be liquidated, amount- 
ing in the aggregate to Company’s rupees 1041, 6 annas, 10 pie, 
(including tlys claim), but it does not appear that this share was 
specially pledged for tliose debis, yet the moonsiff unaccountably 
has admitted this plea, and has entef'ed into the circumstances of 
those debts irrelevant to the present cause of action, and which 
should not have been entertained in this suit, and considers it unjust 
to cancel the old lease until all other claims by the old farmers 
against the maliks be adjusted. 

Admitting therefore so much of the deposit, viz.. Company’s 
rupees 350, principal, and rupees 43, on account 
gy of interest (at 14 rupees, 5 annas, 4 pie, for three 

years,) and 27 rupees, 6 annas, 6 pie, on account 

420 6 6 of the bond, dated 20th Sawun 1250 Fussily, 

^ ^ \vitli interest, (which sums plaintiff was by the 
Co’s. Rs. 28 5 4 terms of his engagement bound to pay to tfie 
former ticcadars,) a balance of Company’s 
rupees 28, 5 annas, 4 pie only appears to be due, and on payment 
of which plaintiff ^is entitled to possession of the Share as farmer 
,on advance. The remaining claims of the former peshgeedars 
against* the maliks arc not admissible in this suit, because the 
property in dispute was not pledged as security for payment of 
those debts. t 

For the above reasons this appeal was admitted on the 13th 
May last, and notice was served on the respondents, Ilamnarain 
and Choar Lai, who maintain that the property should not be 
released until the full amount due to them by the maliks has been 
liquidated; but, for the reasons above assigned, the objections 
taken by the former farmers in possession are not admissible, as 
they can only claim to hold possession upon the terms of the agree- 
ment upon which they originally acquired possession. 

Ordered, 

That the moonsiflT’s decision be reversed, and the plaintiff, on 
payment to the lessees in possession, of the balance of Company’s 
rupees 28, 5 annas, 4 pie, duo by the maliks, Kishnaram and 
Musst. Chamelec, be entitled to possession of their share, but 
without mesne profits, and the costs of suit be liquidated by the 
said maliks, defendants, by precaution, who have occasioned this 
unnecessary litigation. 
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The 13th June 1850. 

No. 27 of 1847. 

A Regular Appeal from a decision passed ly Monhee Mahomed Bafiq, 
late Principal Sadder Ameen of Sarun, dated 18M June 1847. 

Chukkerdharry Singh, Gohind Singh, Mnsst Rajbnnsee Kocr, and 
Kishwar Singh, (Defendants,) Appellants, . 

. versus 

Jhomon Lai, Reton Lai, Koonjijeharry Lai, and Rajballub Singh> 
(Plaintiffs,) Respondents. 

Clatm, for confirmation of possession of 6.39 beegahs, 15 cottahs, 
12 dlioors, and 10 dhoorkees of land in Madhopoor, porgunnah 
Kusmcr, ancestral property, and for reversal of the settlement order 
passed by the revenue commissioner of Patna, dated 28th December 
1844; valuation Company’s rupees 2064. 

This suit was instituted on the 2nd June 1845. The ruqba, or area 
of Madhopoor, pergunnah Eusmer, was originally recorded at 870 
beegahs; of this quantity of land the revenue asithorities, on 19th 
Apail 1839, settled beegahs 215-19-7 (which was undisputed) with 
plaintiffs as the heirs of Dobidut, and the remainder 654 beegahs 
and odd cottahs, (being found in possession of the proprietors of 
Kedenpoor, Rubungawun, netajwor, and Puclapoor, (surrounding 
villages) was settled by order of the commissioner with those in pos- 
session, refemng the plaintiffs to the civil court * 

The deputy collector, Ibrahim Ali Khan, in his proceeding, 
dated 15th April 1839, computed tho remaining lands at beegahs 
654, 13 cottahs, and declared them to belong to Madhopoor ; 
and in appeal the special deputy collector, as stated in his 
proceeding, dated 28th December 1840, found beegahs 606, 15 
cottahs, 13 dhoors, 15 dhoorkees, situated in Madhopoor. The special 
commissioners in a proceeding, dated 30tb August 1843, upheld 
the foregoing order, noting that a suit in court was necessary 
to establish plaintiffs’ right. On the 24th August 1844, the 
collector settled, under tho provisions of Clause 1, Section 4, 
Regulation XI. 1825, beegahs 632, 5 cottahs, 12 dhoors, 15 
dhoorkees with plaintiffs, viz., beegahs 606, 15 cottahs, 13 dhoors, 
15 dhoorkees adjoining Kedenpoor, and beegahs 25, 9 cottahs, 19 
dhoors adjoining Bubungawun at rupees 688, 7 annas. Against this 
order, an appeal was preferred to the commisssioncr of revenue, 
who, on the 18th December 1844, noticed that Debidjit, the 
plaintiffs’ ancestor, had admitted, in his petition, the possession of 
Kunnya Singh and others of Kedenpoor before attachment, and 
under Circular Order, Board of Revenue, 19th May 1841, No. 
160, declared the parties in possession entitled to settlement^ and 
accordingly reversed the collector’s order, directing settlement 
to be concluded with Kunnya Singh, &c. In this proceeding the 
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jumraa is noted at" 688 rupees. Kunuya Siiigli and otliers 
accordingly petitioned tor settlement, noting that beegahs 669, 
15 cottahs, 11 dhoors was the quantity of land in their possession. 
Tliis petition was accepted by the collector on the^5tli April 1845, 
and an “*umul dustuk” issued, fixing the rental of the deara land 
appertaining to Madhopoor permanently at a rental of 688 rupees, 
from 1253 Fussily, as directed by the commissioner’s proceeding, 
dated 18th "December 1844. yiie present suit is instituted by the 
proprietors of Madhopoor to reversal the above order, and to obtain 
possession as proprietors of the quantity of land specified in defen- 
dant’s apc<to^^|||)etition, viz., beegahs 639, cottahs 15, dhoors 12, 
dhoorkee^™ a^uppertaining to Madhopoor. 

The principal suclder amcen, on the 22nd November 1845, held a 
])roceeding under Section 10, Regulation XXVI. 1841, calling upon 
the parties to file their proofs in support and in refutation of the allega- 
tions set fortli by them respectively, and, after a lapse of a year and 
half, viz., (on the 18 th June 1847,) decreed the lands claimed by 
plaintifls, upon the ground that the settlement officer’s proceedings 
proved that the said lands belonged to the village Madhojioor, an<l 
defendants, in their petition for settlement, dated 5th April li<45, 
liad themselves styled the lands as a deara” belonging to Madho- 
pej^r, and that defendants had not established their right or pos- 
session, and their witnesses M’ere not to be creditedj and i)ossession of 
plaintiffs previous to the attachment, encroachment of the river was 
fully established. 

Defendants appeal to this court in dissatisfaction. 

Judgment. 

This case must be returned to the principal sudder ameon’s court 
for re-trial ; because the points at issue have not been drawn by 
the lower court in conformity to law, (Section 10, Regulation XXVI. 
1814;) because a certain number of beegahs have been 

decreed witliout specifying their limits or boundaries; thirdb/^ 
because the award ofbecgalis 639, cottahs 15, dhoors 12, dhoorkecs 
10, is founded solely uj}on a petition of the adverse party, dated 
5th April 1845, without any enquiry or proof of such being the 
precise quantity of land appertaining to Madhopoor in excess of the 
land already permanently settled wdth the proprietors of thatmehal; 
and fourtlihj^ because the additional quantity of land decreed as 
appertaining to Madhopoor does not accord either with the ruqba 
or the quantity stated in the proceedings of the settlement officers, 
who measured the estate preliminary to settlement. 

Ordeeed, 

That this appeal be decreed, with refund of stamp duty in tho 
petition of appeal, and the decision of the lower court be annulled, 
and the suit be returned to the principal sudder ameen’s court for 
re-trial with reference to the foregoing remarks. 
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Tub 15tii June 1850. 

No. 32 of 1847. 

A Regular Appeat from a deeieion passed bg Moulvee Mahomed Rajiq, 

late Principal Sadder Ameen of Sarun, dated 2i«^ July 1847. 

• 

Gouree Dut, Hurrehur Dot, and Ramashur Dut, ^(Defendants,) 

Appellat^s, 

dtrsus 

1, Bydnath Rai and 2, Shconaraicn Rm gfang t>f Omrao Rai, 
3, Hurnk Rai, 4, Ishrcc Rai, 5, Bishcshur iflptt. Chatter Rai* 
and 7, Masst Kawul Koer and 8, Masst. BhfljKoer, wives of 
Bhodee Rai, (Plaintiffs,) Rcs^ndcnts. 

Claim, for registration of names as proprietors, in lieu of defen- 
dants, on the Government rent roll, and for separation and division 
of their shares in the entire estate of Lahejee, pergunnah Burreye ; 
valuation Company’s rupees 201, 9 annas, 9 pie. 

This suit was instituted on the 2nd February 1846. Ishur Dut, 
the father of defendants (appellants,) executed a t>ill of sale under 
date*16th September 1831, in favor of Omrao, Ishree, Ilurruk, and 
Bhodee, for the entire estate of Lahejee in the following proportions, 
viz. : 

12 annas to Omr^ and Ishree, for Bicca rupee?, 7,896 0 0 
4 annas to Hurruk and Bhodee, „ 2,632 0 0 


Total, Sicca rupees, 10,528 0 0 

and gave the venddlrs possession, and upon the same date took from 
tlie vendors an ikrarnamah (agreement,) stipulating that if the 
aggregate amount of purchase money was repaid by the end of 
Bhadoon 1253 Fussily, (five years,) •the sale was to be cancelled 
and the property restored. A separate receipt bearing the same date 
was granted by the vendors, acknowledging the payment of the 
purchase money in full. Omrao has since died, and his two sons, 
Bydnath and Sheonaraien, have succeeded. Ishree ’and Hurruk 
arc alive. The former has sold 3 annas out of his 8 annas 
share to Hurruk, and 1 anna to Bisheshur and Chatter ; and the 
widows of Bhodee Rai are in possession of them husband’s 2 annas 
share. The shares of the sevci'al claimants arc therefore as 


follows: 

Heirs of Omrao, 

• » • 

• • • 

• • ■ 

... 4 ^ annas. 

Ishree, 

• • • 

• t ■ 

* • • 

... 4 

Ilurruk, 

• • • 

■ « • 

• ■ • 

... 5 •. 

Heirs of Bhodee, j.. 

• 9 • 

• • • 

• ■ • 

... 2 „ 

Bishcshur and Chuttcr, 

• 9 9 

« • • 

• 4 • 

..» 1 „ 


38 
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Defendants, sons of the vendors, admit the bill of sale and sepa- 
rate agreement rendering it a conditional mortgage, but plead, 
first, that 494 rupees of the purchase money was not paid; secondly, 
that the usufruct had more than covered the prkicipal with legal 
interest, and that a balance of rupees 9684, 5 annas was due to them 
accormt of excess collections; and thirdly, that the prescribed 
notice under Section 8, Regulation XVII. 1806, was not served; 
quoting Section 10, Regulation XV. 1793, and Regulation L 
1798, and the Construction No. l5, of 18th December 1808, and 
Construction No. 146. 

‘ Musst. Perkashee Koer, a third party (widow of Ramhurree Rai,) 
claims three-fourths of Ishree’s share by right of inheritance. 

This case on ac'oount of its small ^alne was originally instituted 
in the moonsiffs court, but subsequently transferred to the court 
of the principal sudder ameen, — the defendants having instituted 
in that court a counter suit for possession, and refund of the excess 
collections above adverted to, but which suit has been dismissed by 
the principal sudder ameen, with costs. 

The decision «f the principal sudder ameen in the present suit is 
as follows. He is of opinion, first, that the evidence adduced satis- 
factorily proves payment of the purchase money in full, and if any 
balance had remained a separate acknowledgment would have 
been4aken ; setondly, that the counter suit of defendants for pos- 
session and refund of excess collections has been separately tried, 
and dismissed in his court, as the fact of realizing from the lands 
more than sufficient to cover tlie interest of the share had not been 
proved ; and thirdly, that the peon entrusted, with the “ notice” 
had sworn to its delivery and produced two receipts, and although 
the attesting witnesses (servants of defendants) had pleaded igno- 
rance of the transaction, one of the three (Hunman) had previously 
sworn to payment in full before the register of deeds, showing that 
the witnesses were not to be credited ; — ^passing a decree in favor of 
plaintiffs in the proportions above recorded, with full costs. The 
tliird i^arty (whose claim it was considered unnecessary to enquire 
into) was directed to pay her own costs. 

Judgment. 

The pleadings in this suit having been originally filed in the 
moonsiff’s court in 184(5, no proceeding was held, under Section 10, 
Regulation XXVI. 1814, but on receipt of the record in the prin- 
cipal sudder ameen’s court by transfer, that officer should have 
drawn the issues of fact and law, and not satisfied himself with 
merely calling on the parties to file their proofs pro and con, within 
a given time. 

The plaints at issue have been correctly recorded in the princi- 
pal sadder ameen’s final decision, viz., first, whether the purchase 
inonej', as asserted by plaintiffs, was paid in full, or minus rupees 494, 
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as alleged by defendants; secondly, the validity of the plea 
advanced by defendants that the amount borrowed with legal 
interest had been more than realized from the usufruct; and thirdly, 
whether the notice under Secticn 8, Regulation XYIL 1806, had 
been duly served or not 

In regard to the first point, there can be little doubt that the 
money was paid in full. A stamped receipt (bearing a corresponding 
date with the bill of sale) and sq^iled by the kazee* and regis- 
tered with the bill of sale, is forthcoming, and has been duly 
attested ; and the execution of that document is not denied by the 
defendants in their answer, and at the time of registering these dociv 
raents, payment in full was admitted, and sworn to by the attesting 
witnesses. 

Secondly, the plea of having realized the debt in full from the 
usufruct has been disposed of in a separate suit, and I observe 
that the principal sudder ameen’s decision, dated 21st July 1847, 
dismissing the suit of appellants in this case, was affirmed by the 
Sudder Dewanny Adawlut, on the 11th July 1848. I am there- 
fore precluded from entering further into that pjpa. It may, how- 
ever, be remarked that no deposit was made of the principal 
amount due to plaintiffs, (regarding it as a conditional sale,) " on or 
before the stipulated date,” which was necessary to preserve to the 
borrower the right of redemption under Section^, Regulation I. 
1798, leaving the interest to be settled on an adjustment of tho 
vendor’s receipts and disbursements during the period they wRre in 
possession. This suit, it must be understood, was instituted by the 
mortgagees for foreclosure after the period limited in the deed had 
expired, and not by the heir of tho mortgagee, whose suit to recover 
possession has duly been heard and dismissed. 

Tldrdly, in regard to the serving of the notice, two receipts bear- 
ing the defendants’ signature are fited, and although the defendants’ 
servants or dependents, whose signatures are affixed, are instructed to 
deny their authenticity, the affidavit of the court’s pcadah who served 
the notice must bo considered more trustworthy than the dependents 
of an interested party. For the above reasons I consider that plain- 
tiffs are entitled to the registration of their names as proprietors of 
Laliejee and to a partition of their respective shares, as applied fur, 
in conformity to the provisions of Regulation XIX. 1814. It is 
observed that the third part has not preferred any appeal to this 
court. 

OUDEUED, , 

That this appeal be dismissed, with costs, and the decision of the 
principal sudder ameen in this case be affirmed. 
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The 15th June 1850. 

No. 31 of 1847. 

A Regular Appeal from a decision passed by Moulvee Mahomed Rafiq, 
late Principal Sadder Ameen of Sarun, dated 24M June 1847. 

Oochai Lai, Rampertab Singh, 1st, Soobran 'Singh, Heeralal, 
Ramporshad Singh, Nursing Lai, Rambunjun Singh and Ram- 
pcrtab Singh, 2iia, (Plaintiiljs,) Appellants, 

aersuo 

The Collector of Sarun, Sheogolam Singh, Soopraj Singh, and Motec 
‘ .Singh, (Defendants,) Respondents. 

Claim, to reverse an auction sale (made 19th December 1836,) 
and to obtain possession of 458 beegahs, 14 cottahs, 5 dhoor, 17^ 
dhoorkees of deara land in the villages Sarnngpoor and Oobawa, per- 
gnnnah Goah, valuation (by amendment) Company’s rupees 1367, 
15 annas, 5 pic, including mesne profits. 

This suit was instituted on the 15th March 1844. Plaintiffs alleged 
that the collector ^of Sarun, at the time these lands were under 
temporary settlement with Oochai, Shetab, and Soobkurn, for 130 
rupees rental, (after investigation into the capability of the villages,) 
calkd upon them as the mmiks to enter into a permanent settlement 
at a fixed rental pf Company’s rupees 351, 9 annas, 17 gundahs, I 
cowree, and which they declined, notwithstanding which the collec- 
tor, 6n the 3rd June 1835, forced them to enter into a permanent 
engagement at the above high rate, and on the 19th December 1836, 
(when their appeal to the commissioner upon this point was pend- 
ing) sold th6 “ deara” land of the villages at outcry, for Company’s 
rupees 550, to Sheogolam and Sheobuksh Singh, and that under 
such circumstances th^e sale was illegal. First, because the petition 
for a settlement (alleged to have been taken by force) had not been 
accepted; secondly, because the settlement officer, on Ramnugra 
Singh’s petition, had told them to pay “as much of the revenue as 
they could afford;” thirdly, because their appeal to the court against 
the collector for forcing them into a settlemeht was pending; 
fourthly, because the permanent settlement was eventually cancel- 
led by the revenue authorities, and a five years’ farming lease was 
taken from the purchasers ; and fifthly, because an advertisement 
was first issued for the sale of Sarungpoor itself, and afterwards a 
counter advertisement for the sale of Mobarukpoor, for the arrears 
due for Sarungpoor, claiming mesne profits for 1247 Fussily only 
when a lower rate of rent was taken from the farmers in possession. 

The collector of Sarun denies the imputation of irregularity in 
the proceedings of sale, as well as the alleged application of force 
in effecting a permament settlement, remarking that, under the 
orders of Government, No. 1303, dated 20th September 1836, estates 
are eciuitably liable to sale for the recovery of arrears of revenue 
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although the settlement has not been conflnned by Government, in 
cases in which the proprietors have formally consented to a settle- 
ment in perpetuity, and actually come under engagements accord- 
ingly ; and that this sale had been duly confirmed by the commis- 
sioner and Sudder Board of Revenue, and the statement in regard 
to Hamnu^a’s petition was without foundation ; — admitting that the 
maliks had petitioned on the 7th December 1836, to stay the sale 
pending the appeal, and had been required to deposit the arrears as 
the only condition on which the sale could be postponed. 

The principal sudder ameen, after holding a proceeding under Sec- 
tion 10, Regulation XXVI. 1814, calling however for specijic 
documents from the parties in support of tlieir allegations respectively, 
(which specification it may bo remarked was irregular,) dismissed 
the claim, upon the grounds that none of the conditions of sale, as 
recorded in Section 5, Regulation XL 1822, had been violated, and 
the objections in regard to the advertisement had not been preferred 
to the commissioner of revenue. 

Judgment. 

The point at issue in this case is the validityxn' invalidity of the 
sale under the provisions of Regulation XI. 1822. The ob- 
jection talccn by appellant against the sale (under the orders of 
Government above quoted) are not tenable. The second allegation 
is not proved. The third objection is also insufficient, as the fact of 
the sale not having taken place until a year and half after th^ peti- 
tion to engage, shows that there was no precipitancy in bringing 
the estate to sale for the arrears which had accrued, and ample 
time was afforded for obtaining redress, if the case demanded the 
interposition of the revenue appellate authorities. The fourth plea is 
deemed irrelevant, as the subsequent annulment of the settlement 
did not affect the position and liability of the estate for the conse- 
quence of arrears at the time when the sale took place. The fifth 
plea was not urged before the revenue authorities, and the failure 
is not accounted for, and vvliich renders it inadmissible in the civil 
court under Section 25 of the Regulation above cited. 

In the above reasons it is clear that none of the conditions of the 
validity of a public sale under Section 5, had been violated, and a 
sale under that law is not otherwise liable to be set aside by a court 
of judicature, after having been duly confirmed by the superior 
revenue authorities. 

Ordered, 

That this appeal be dismissed, with costs, and the decision of the 
lower court be affirmed. 
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Tuk 23kd June 1850. , 

No. 35 of 1847. 

A Regular Appeal from a decision pasted by Moulvee Mahomed Rafiq, late 
Principal Sudder Ameen efSarun, dated 30th July 1847. 

Hurruk Opadea, (Defendant,) Appellant, 
versus 

• * 

Shcodeal Salio, (Plaintiff,) Respondent 

O' 

Claim, for possession of 6 annas share of Dhunraj, 

^ 3 „ „ Pakree, 

' 6 „ „ Soogree, 

pergunnah Goah, estimated value (including mesne profits) Com- 
pany’s rupees 1503, 4 annas, 4 pie. 

This suit was instituted on the 20thNovcmber 1846. It appeared 
that Hurruk and Doobreo, maliks of the above villages, took a loan 
of Company’s rupees 5502 fi*om plaintiff, directing him to pay oft‘ 
Benuk and Ruttoo, the farmers in possession, their previous loan of 
Company’s rupees 5000, in certain proportions, and take possession. 
The amount taken hnd to be paid by each malik was specified in ^he 
deed, namely, Doobree was to pay rupees 1500 to Benuk and 
ruptj^s 2000 to Ruttoo ; and Hurruk was to pay rupees 1500 to 
Benuk, leaving a balance of rupees 501 cash in Hurrah’s hands ; but 
the above shares were pledged conjointly by the maliks with this 
condition that the new farmer, in consideration of the advance made 
by him, was to hold possession from 1254 to the end of 1258 Fussily, 
when the advance was to be repaid in full, and in one payment, 
otherwise the farmer was to continue in possession until, at the end 
of any subsequent year, the whole sum might be liquidated. 

Plaintiff states that he duly paid off the former farmers, and has 
got possession of Doobreo’s shara, but that Hurruk has not given 
him possession of his half share, on the 4 >lea that, after the deed was 
executed and the money paid, he (Hurruk) had offered to refund 
rupees 2001, his portion of the advance, but which was refused as 
being contrary to the terms of the agreement The 2001 rupees 
W’ere accordingly deposited in court, but being refused by plaintiff, 
Hurruk was informed that he was at liberty to take it back. 

The defendant Hurruk urges that, having offered to refund his 
share of the lokn before possession was given, plaintiff was bound to 
take it, and to cancel his portion of the agreement, and consequently 
this suit to recover possession is not tenable, citing a case decided 
by aforifier judge of this court in 1825, (8th March,) as a precedent 
in support of Ids ar^ment. 

The principal sudder ameen held a proceeding under Section 10, 
Regulation XXVI. 1814, calling upon the plaintiff for the lease 
and upon the defendant for his precedent, but without drawing the 
issues of fact and law as required by tliat enactment I, however. 
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concur with tliat ofRcci’’s decision u|)on the merits of the case. He 
rightly observes that defendants’ plea, proposing to cancel the deed 
before the expiry of the period stipulated, is opposed to tlie terms of 
the engagement, and that the precedent quoted^was insufficient to 
controvert that fact; and accordingly decreed for plaintiff with 
wasilatfrom 12f?4 Fussily to date of possession in such amount as 
may be ascertained in execution of this decree. . , 

JUDGMtfNT. 

It would appear that defendant has misunderstood the terms of 
the engagement ; for, although the money was advanced to each malik 
in certain proportions, and they engaged to pay off the farmers in 
possession in certain fixed sums each, the contract further stipu- 
lated that the lease should continue until the end of 1248 Fussily, or 
any subsequent year, and there was no condition for cancelling the 
lease by an intermediate payment ; and, moreover, although the 
amount was taken from each in shares, it was agreed that the whole 
amount was to be repaid after a certain time mfull and at once, and 
plaintiff was justified in refusing to cancel the lease or any portion 
of it, on the offer of part payment only within thit time. In regard 
to the plea of possession not having been given, I observe that there 
was no time fixed for giving possessipn .The contract, however, must 
be considered a| complete after the deed was duly executed, signed, 
and delivered, and the money paid. The precedent quoted is irrele- 
vant, for in that case the whok amount was offered, and refused, but 
even, in this case, if repayment of the whole amount had been offeiv 
ed, the farmer was nut bound to Cianccl the lease before the expira- 
tion of the term* specified. A similar case is cited in the Sudder 
Dewanny Reports, volume VH, page 53, where it was distinctly 
ruled that, in a case of mortgage executed by several proprietors of 
a village without specification of shares, who jointly received the 
loan, and bound themselves to repay it in one payment, one of the 
proprietors could not redeem his own particular share on depositing 
his alleged portion of the share. 

Obpebed, 

That this appeal be dismissed, with costs, and the decision of the 
principal suclder ameen be affirmed. 
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Present : IL B. BROWNLOW, Esq., Judge. 

The 15th June 1850. 

No. 6 of 1849. 

Regular Appeal frcm the decision of Syed Munour Allee^ late first grade 
Principal Sudder Ameen of Shahabad, dated the 29/A December 1848. 

Maharaja Issrcc Persaud Narain Singh Bahacloor and Baboo 
Baneepersad Singh, (Plaintiffs,) Apj^pIIants, 

• versus 

Pudarutte Kour and twenty-nine others, (Defendants,) 

• Respondents. 

This suit was instituted by the plaintiffs (appellants) on the « 
16th March 1847, for the possession of 2000 beegahs, conf|)riscd 
in inouzah Purarce, attached to mouzah Chooa Chahar, appertaining 
to talooka Raraghur, pergunnah Chynpoor, by the reversal of an 
order issued by the deputy collector employed in the surveys, 
dated the 8th November 1845, at the valuation of rupees 1370, 
and for mesne proceeds of the same for the years 1253 and 1254 F., 
amounting to rupees 150-12. • 

Plaintiff states that mouzah Chooa Chahar is composed of four 
mouzahs situated in talooka Ramghur, pergunnah' Chynpoor, and 
was settled in 1 197 F. That it consists of two lots, one, an eleventh 
share, being in the occupation of Baboo Mohess Narain Singh, the 
other being a ninth share, which was formerly the property of 
Surrubjeet Singh, the father of Meherban Singh, has by purchase 
come into the possession of the plaintiflF. That of the four mouzahs 
of which Chooa Chahar is composed, mouzah Puraree, one of them, 
is bounded on the east by the Bugnareh nulla and a bir-tree deno- 
minated Byt-ka-bir, south by a rock designated Teladeli Kindh, 
adjoining the boundary of mouzah Landhee, talooka Toree, west 
by the limits of mouzah Chooa Khas, and north by the confines of 
mouzah Bujgcrdeewah, the property of the plaintiff. That within 
these boundaries of mouzah Puraree, certain places called Bhuglee 
Kullan and Bhuglee Khoord, jowar Kho and Kuchoohur, were in 
possession of the plaintiffs, who appropriated the produce of the 

39 
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same, but that in the progress of the survey upon the objections of 
Pudarutte Koonwur and other defendants, the maliks of Mukrco 
Kho, and of Baboo Goordeal Singh and other maliks of mouzah 
Turec, the settlement of the boundaries of these estates was made 
over to the deputy collector, who, for the reasons stated in his pro- 
ceeding of the 8th November 1845, adjudged so much of Bhuglco 
Kullau, &c., as^ lay to the west of tho eastern boundary of 
mouzah Purareo, to ipouzah Mqkree Kho, and awarded it to Musst 
Pudarutte Koonwur and others, the principal defendants. That 
this award of the deputy collector was upheld in appeal by tho 
superintendent of surveys. That the lands which have been decid- 
ed by tlie deputy, collector to belong to Mukree Kho have some 
mahoa trees standing on them, for the produce of which the 
plaintiffs have sued and obtained a decree in their favor; and 
that when the ancestors of Pudarutte Koonwur sued for rupees 
9-13-2, the mesne profits among other mouzahs of Puraree and 
jowar Kho, their suit was dismissed with an intimation to them to 
sue for possession. 

Musst. Pudarnttp Koonwur, Hur Churn Koonwur, and Byjnath 
Koonwur urge that the land claimed by the plaintiffs is part and 
parcel of their estate called mouzah Gurmut and Mukree Kho. 

The principal sudder ameen dismissed this case and upheld the 
boundaries laid <Jown by the revenue surveyors, .being of opinion 
that tho land sub Ute appertained to the estate of the defendants. 

Thb appeal contains no fresh matter hut a repetition of the facts 
detailed in the plaint, to prove the right of the appellants to tho 
lands sought, and to impugn the award of the deputy collector and 
superintendent of surveys. 

The boundaries laid down by tho deputy collector of the several 
mouzahs of Gurmut, Torec, and Puraree, ai’e most fully and clearly 
set forth in his roobukarec of the 8th November 1845, as are also 
the reasons which enabled him to come to these conclusions. The 
land was surveyed most carefully by him, tlic pros and cons of 
each party more deliberately considered, and tho evidence of a 
number of persons taken on the spot ; and there i'' nothing now 
before me to induce me to question the propriety and soundness of 
that decision. It is true that the appellant urges, and produces as 
a bar to the defendants’ claim, two proceedings of the civil courts, 
dated the 29th January 1825 and 9th November 1838 ; but in the 
opinion of the deputy collector and the principal sudder ameen they 
were bo^h deemed inapplicable. No judicial decision on its merits 
was passed in the former, I observe, as the case was nonsuited only 
and not dismissed ; and in tlio latter the parties to that case and the 
present are entirely separate and distinct Under these circum- 
stances, I can find no ground for interference with the judgment of 
tJie lower court, which is hereby confirmed, and tho appeal dismiss- 
ed, with costs. 
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The 17tu June 1850. 

No. 18 of 1849. 

Reffuhr Appeal from the decision of Syed Munour Allee, late first grade 
Principal Sudder Ameen of Shahabad, dated \ 9th February 1849. 

Buboo Issree Singh and Bfty-five otliers> (Plaintiffs,) Appellants, 

versus 

Gungaram and seventeen others,* (Defendants,) Respondents. 

The particulars of this case will be found at pages 17 and 18 
of the Zillah Decisions for March 1847. For facility of reference 
they are here subjoined: 

“ Claim for possession of 205 bcegahs of land, with profits for the 
year 1257 F. S. Suit laid at rupees 2767-8. 

“ The plaintiffs claim this land as forming part and parcel of their 
estate of Arigaon, whilst the defendants, on. the contrary, assert the 
same to belong to their zemindaree of Ruhya. 

“ Maps of the disputed ground were put in by both parties, and 
an ameen specially deputed to caiTy on a local investigation, a vast 
nurpber of witnesses also were examined on dither side, as also 
sundry exhibits put in ; and tlie principal sudder ameen, after 
alluding to the boundaries and the general features of the case, 
dismissed thtj clajm on the 23rd Scptehiber 1845. 

“ In appeal, the case was remanded by my predecessor for re-in- 
vestigation, in order that, if possible, it might be settled by arbitivition, 
but if not, the principal sudder ameen was directed to go himself to 
the spot and test the accuracy of the maps furnished by the parties 
themselves as well’as by the ameen. 

“ Arbitration failed ; and the result of the local enquiry hold by 
the principal sudder ameen satisfied him that the ameen’s map was 
a faithful sketch of the disputed ground, measuring 315 beegahs, 
15 biswas, and 13 dhoors — that the plaintiffs’ map was untrust- 
worthy, inasmuch as other boundaries were recorded by them in 
the year 1821, before one Bunse Gopal arbitrator, when squabbles 
were going on. regarding a certain portion of the very plot now 
sub lite, whilst the defendants’ map represented the boundaries of 
Ituhya to be throughout the same. With reference to this and to 
the evidence of defendants’ witnesses, which clearly proved the land 
to belong to the Rnliya zemindarree, and to the other circimistances 
recorded in his roobukaree of the 23rd September 1845 and 17 th 
July 1846, he again dismissed the case, adjudging the land to 
belong to Ruhya and not to Arigaon. • 

“ In appeal, it was ruled that the plaintiffs bad been allowed to file 
documents in prosecution of their suit after they had incurred the 
penalty of default under Act XXIX. 1841. The exliibits were 
called for on the 12th March 1845, but were not brought forward 
until tjic lOtli June following. 
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“ The proceedings of the principal suddor amocn therefore being 
illogab the case was remanded for re-trial ; the usual order being 
passed for refund of stamp value.” 

In accordance with the injunctions issued by this court, the case 
was accordingly dismissed on default by the ])riucipal sadder ameen 
on the 7th April 1847, under the provisions of Act'XXIX. 1841. 

Being >nco more revived, however, as an original suit, copies of 
the previoul evidence were pu^in by the respective parties, and the 
principal sadder ame'en, without rceording any reasons in tlio pre- 
sent instance, but simply referring to his previous judgment of the 
I7th July 1846, has again dismissed the case. This is clearly 
irregular and entirely opposed to the practice of the courts, as a 
decree should be complete in itself. In the Circular Order No. 32, 
of the 26th November 1847, there is a rule laid down regarding 
the admissibility of evidence given in a previous suit, which has 
been nonsuited, and under tlie spirit of that Circular I see no 
objection to the adoption of a similar rule in rases struck off on 
default under Act XXIX. 1841 ; but it is unquestionably 
incumbent on the^court to record a new judgment, and to assign 
satisfactory reasons for the same. • 

This having been entirely omitted by the principal suddor ameen, 
the case is remanded for re-trial, and the usual order will pass for 
tlie refund of stapip value. . 

The 18tii .Tune IS-TO. 

No. 20 of 1849. 

Regular Appeal from the decision of Sped Munour AUec, late fee! grade 
I’fiiicipal Sadder Ameea of Shahabud, dated \Alh March lh49. 

Pertahnsirain Singh, (Plaintiff,) Appellant, 
iemts 

Palung Roy and four others, (Defendants,) Respondents. 

Thih action was brought by the plaintiff (appellan*^ On the 10th 
March 1848, for the recovery of ru])ecs 1465-15, being the 
usufruct of 81 bcegahs of land, situated in monzah Buhorah Dul- 
loopoor, pergunnah Chowsa, from 1245 to 1252 F. 

The plaintiff alleges that he purchased mouzah Bahoorah Dulloo- 
poor at an auction sale, but, owing to the opposition of the ex-pro- 
prietors of mouzah Rusend Yeaherpoor, &c., he failed in securing 
possession of 81 beegahs of land. That he sued them together with 
the Government, and obtained a decree in his favor on the 15 th 
January 1838, the land in question being proved to appertain to 
mouzoli Bahoorah Dullooiwor. That upon the enforcement of tliis 
decree, Surnam Roy and llurnani Roy objected, urging that they 
held mouzah Rusend Yeaherjwor in conditional sale from tlie lato 
proprietors, and the plaintiff was in consequence not put in posses- 
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sion till the 27th July 1845, when tKcir objections were overruled. 
That as the plaintiff has been kept out of possession on account of the 
undue resistance of the defendants, he is entitled to the usufruct 
of the land from 1241 to 1252, when he regained possession, but as 
the law of limitation is a bar to his claim till 1244 F., he sues only 
from 1245 to 1252 F. 

Sumam Roy, Hurnam Roy, and others, defendants, answer that 
the plaintiff purchased mouzah Baliprah Dnllpopobr in 1240 F., at 
which period they held mouzalis Rusend Ycaherpoor and Muhesh 
Dehree in conditional sale from the former proprietors, and had an 
annual assignment of rupees 120 from the lessees of the estate in 
liquidation of the interest of their money; that about this time 
the plaintiffs prosecuted Juggut Roy and others for 81 beegahs and 
obtained a decree on confession of judgment *, but that the defen- 
dants were neither concerned in the suit, nor were they cognizant 
of it, and that the defendants having had the conditional sale 
declared absolute, sued and obtained possession only in 1251 F. 
Hence the plaintiff can have no claim against them. 

Juggut Roy and the rest of tlie defendants, have tendered no 
answer. 

The principal sudder ameen decreed this case in favor of the 
plaintiff for the sura claimed, but exonerated Hurnam Roy, 
Sumam Roy, Resoul Roy, Lall Moknud Roy, ^d Faina Roy, 
defendants, remarking that they were not guilty of the opposition 
to which the plaintiff attributed his dispossession. ^ 

The appellant objects to the exemption of respondents, contending 
that they are equally liable with the others for his claim; but 
with advertence to the grounds set forth in the judgment of the 
principal sudder ameen for exonerating those named, I see no grounds 
for interference, and in confirming the decision of the lower court, 
I dismiss the appeal, with costs. 

The 28x11 June 1850. 

No. 19 of 1849. 

Regular Appeal from the deeisioH of Sped Munour Allee, late first grade 
Principal Sudder Ameen of Shahabad, dated \ 7th March 1849. 

Ajooba Singh and four others, (Plaintiffs,) Appellants, 

versus 

Runjeet Singh and six others, (Defendants,) Respondents. 

This suit was instituted by the plaintiffs (appellants) oft the 4th 
May 1848, for the recovery of rupees 617-15-2, being principal 
and interest of law charges, by the reversal of two miscellaneous 
orders, issued respectively on the 1st July 1839 and 8th A^ril 1848. 

The plaintiffs state that one Sirdha Singh, at the instigation of 
Rugbecr Singh, the father of Hunooman Singh, prosecuted fliem and 
the ancestors of some of them for a certain share in some lauded 
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property, valued at rupees 1175-15-7, on the 26th August 1830, 
and obtained a decree in his favor from the principal sudder ameen 
on the 4th February 1834, but that, while an appeal was pending 
from that decision before the judge, Sirdha Singh died, and 
Hunooman, the late brother of the defendants, appeared, and under 
a deed of gift (hibbeh-bil-iwuz) was permitted to represent the 
late Sirdha Singh. That the decree of the lower court wasreversed 
by the judge, and Hipiooman Singh made liablef or the law charges 
incurred by the successful party in beth courts, amountiog to rupees 
223-6. That this decree was put in force in the court of the addi- 
tional principal sudder ameen, and some houses with a garden were 
attached, but subsequently released upon being claimed by Rngbeer 
Singh, the father of Hunooman Singh. That the decree was enforced 
a second time and, Rugbeer Sin^ again protested, alleging that 
Hunooman Singh, his son, having been adopted by Sirdha Singh, had 
no connection with him, which put a stop to further steps, by the 
additional principal sudder ameen having, upon this protest, on the 
1st July 1839, struck off the case from his file. That Rugbeer 
Singh having since demised and been succeeded by Hunooman 
Singh and his brothers, and Hunooman Singh having also died and 
the defendants having taken possession of his estate, real and per- 
sonal, the plaintiffs put the decree in force a third time, and attached 
the malikana and other rights of the defendants,, in some landed 
property, but that, the defendants having denied succession to the 
estate of Hunooman Singh, the case w'as thrown out again under 
orders of the 8th April 1848. Hence this suit 

The defendants urge that Sirdha Singh was succeeded by Hunoo- 
man Singh, his adopted son, and made personally responsible for the 
law charges at issue. That Hunooman Singh consequently had no 
connection with tlie defendants, and died in Assin 1250 F., and 
that subsequently to the demisft of Rugbeer Singh, Shah Kubbeer- 
ooddeen obtained a decree against the defendants as the heirs of 
Rugbeer Singh, and that their names have also been substituted 
in the book of mutations, without any allusion to or mention of 
Hunooman Singh, as co-heir with them of the late Rugbeer Singh. 

The principal sudder ameen dismissed this case, observing that 
Hunooman Singh having been adopted by Sirdha Singh, and having 
maintained undisputed that relationship for more than 12 years, the 
defendants, though his natural brothers, could not be held respon- 
sible for the legal costs adjudged personally against him. 

The appellants deny the alleged adoption of Hunooman Singh by 
Sirdha Singh, urging that if he wore actually adopted, the deed of 
gift under which he appeared would have contained some mention 
of the fact, and himself would have alluded to it in his petition, but 
that Hunooman Singh purchased the real and personal property of 
Sirdha Singh, for rupees 2000, and was accordingly allowed to 
represent him in the appeal which was then pending. That 
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the adoption of Hunooman Singh has not been established by any 
evidence, but that on the contrary His widow is still in the house of 
the respondents, and holds possession of an eighth share of the 
estate of Rugbeer Singh, their common father. 

The issues in this case, in addition to that recorded by the 
principal sudder enneen, are, whether proprietors holding jointly are 
liable for the satisfaction of a decree passed against one of their 
brethren, in a matter purely personqjl to such Jbrotlier, as the heir 
and representative of another •indiyidual, in virtue of a deed of 
hibbeh-bil-iwuz, and also in the event of Hunooman Singh having 
been adopted by Sirdha Singh, whether he is or is not debarred 
from all right of inheritance to the estate of his natural father ? 

On referring to the proceeding held by the principal sudder 
ameen, under Section 10, Act XXVI 1841, I find that he restrict- 
ed the issue of the case to the one point, viz., whether Hunooman 
Singh became entitled to any share in the property of his deceased 
natural father or not ?” The question of the adoption of Hunooman 
Singh by Sirdha Singh so prominently pleaded by the defendants 
W’^as not even raised by the low’^er court. Considering therefore the 
proceeding of the principal sudder ameen, under Section 10, to 
be so exceedingly defective as to bar the satisfactory adjudication 
of the case in its present form, I remand the same for re-trial, with 
advertence to the, foregoing remarks. * * 

The usual order wdll pass for the refund of stamp value. 
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PitBSENT: H. STAINFORTII, Esq., Judge. 

» 

The 3rd June 1850. 

No. 168 of 1849. 

Appeal from the decision of Moulvee Warris Alee, Moonsiff of Nahbee^ 
gunge, dated 2^th Avgust 1849. 

Sonamooddeen, Appellant, 
versus 

' Budeeoolzuman, Respondent. 

Appellant sued for 25 rupees 10 annas, the principal due 
under a bond, plus 12 rupees 4 annas interest, stating that tip 
term for which the interest was due was 1 1 montfis 24 days. 

The moonsiff (Moulvee Warris Alee) decreed, expartej that 
appellant should recover the principal 25 rupees 10 annas, plus 
interest previously to the date of suit for 11 months 24 days, or 
2 rupees, 12 annas, 8 pies, 1 krant, with interest to the date of reali- 
zation, debiting respondent with half the amount of the stamp fees 
paid on account of the plaint, and he subsequently fined appellant, 
because the stamp vendor’s signature was wanting to the endorse- 
ment of sale of the stamp on which the plaint is engrossed. 

Appellant now urges that interest was due up to the date of suit 
for 3 years, 1 1 months, and 24 days, but that, by mistake, the term 
was stated as “11 months and 24 days” with omission of the “ 3 
years;” and tliat he ought not to be deprived of part of the interest 
due to him for so obvious a lapsus pennce, especially as the full 
amount of fees was paid to enable him to recover it ; and he further 
urges that he was ignorant of the necessity of the stamj) vendor’s 
signature to the endorsement on the stamp on which his plaint is 
written, and that Clause 1, Section 18, Regulation X. 1829 is 
applicable to vakeels attached to the courts, and not to him. 

Judgment. 

I fully concur in what appellant has urged. 

It is therefoke ordered. 

That the decree of the moonsiff be amended by the full amount 
claimed, with full costs being decreed, and that the fine be remitted. 

* 40 ‘ 
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The 3ud June 1850. 

No. 84 of 1850. 

Appeal from the decision of Baboo Chunderkishwur Bat, Moonsiff of 
Hinpajeeah, dated 16/A April 1830. 

Sahobrara Surmali, Appellant, • 

, , versus 

Mahomed* Uzeem abd others. Respondents. 

Appellant, formerly nonsuited, again sued for possession, with 
mesne profits, of 1 pao of land appertaining to talooka Komederam, 
which respondents had annexed to their land in 1254 B. S., by 
changing the course of a path. 

Mahomed Uzhur and Mahomed Nazim, respondents, resisted the 
claim, pleading that the land in suit appertained to talooka Shum- 
sooddecn, the property and possession of Mahomed Uzhur and his 
brotlier ; that neither appellant nor his seller ever had possession 
of it ; that there are discrepancies between the plaint in this suit 
and the plaint in t)(e former one ; and that the southern boundary 
of the land in suit is the laud of Mahomed Uzhur, and not dihn 
land of Gunesh Ram Deb, (which is the southern boundary of 
^pellant’s purchase.) 

* The moonsiff ^aboo Chunderkishwur Rai) distrusted the evi- 
dence of .appellant’s witnesses, as' they lived at a distance from the 
place *of dispute, and because they have stated that respondents had 
raised a small mound on the land, whereas he, the moonsiff, who 
visited the place, could not find one ; while, (^n the other hand, 
respondents’ witnesses had sworn that the land had been long lying 
waste, and that the seller to appellant never had possession of it : 
and, moreover, the dechu’cd southern boundary of appellant’s land 
is the land of Guneshram, whil# the land of that individual does not 
lie south of the land in suit, &c. &c., and thus he dismissed the 
claim. 

The gist of the petition of appeal is, that appellant’s deed of pur- 
chase indicates the land in suit to be his ; that his witnesses have 
proved it to bo so ; and that he prayed that the evidence of other 
witnesses, neighbouring landholders, might be taken. 

Judgment. 

The case appears to me to have been very imperfectly investi- 
gated. It is not clear, from tho evidence, to which talooka the 
land in suit, which has been long lying waste, belongs ; and I think 
that the moonsiff should have t^en tlije evidence of the witnesses 
named in appellant’s petition of the 13th April, issuing subpoenas 
for their attendance, instead o^ordering appellant to produce them, 
as he has done. Under these circumstances, it appears to me 
necessary to remand the case. 
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It is TIIERlFOlUiJ ORDERED, 

That the decree of the moonsiff be reversed, and the suit remand- 
ed for enquiry as indicated above. The price of the stamp on the 
petition of appeal will be refunded, and the moonsiff will pass 
proper orders in regard to the remaining costs of appeaL 

The 6th June 1850. 

No. ^ of* 1850. 

Appeal from the decision of Mahomed Moasum. Moonsiff of Latoo^ dated 

30M April 1850. 

Nowab Alee, Appellant, 

• versus 

Golab Ram, Respondent. 

Appellant, sued for 18 months’ hire of a saw. 

Respondent resisted the claim, and stated that the saw was made 
over to him for the purpose of cutting wood for appellant, and that 
he would abide by appellant’s oath, , 

. 'Elie moonsiff (Moonshec Mahomed Moazum) dismissed the suit, 
finding that appellant would not attest the claim on oath, and deem- 
ing the evidence adduced by him unworthy of reliance, &c. 
AppeIlant*now. urges that his claim is establisheci, &c. 

JUDCalENT, ‘ 

The same three witnesses, who stated that they were presibnt at 
the time the saw is asserted to have been given on liire, also say that 
they were present^ when an examination of accounts took place, 
and respondent agreed to pay the principal sum in suit, and further 
they all three say that their presence at appellant’s house was pure- 
ly fortuitous. These circumstances excite suspicion, wliich is 
heightened by appellant’s refusal to®swear to the truth of his claim. 
On the whole then I am constrained to hold with the moonsiff, that 
tlie claim is unproved. 

It is TIIEREFOKE ORDERED, 

That tlie appeal be dismissed, and the decree of the moonsiff 
affirmed, with costs. 


The 7th June 1850. 

No. 94 of 1850. 

Appeal from the decision of Baboo Ramtaruk Rai, Moonsiff of 
Lushkerporfy dated \Ath May 1850. • 

Blieeramooddeen, Appellant, 
versus 

Ramkishun Chowdree and others, Respondents. 

Respondents sued for the value of the fruit of a tar tree. 
Appellant declared the tree to be his own and his brother’s. 
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The moonsiff (Bahoo Ramtaruk Rai) gave an exparte decree for 
3 rupees 2 annas, with costs in proportion. 

Appellant now urges that, of respondents’ witnesses, one has been 
punished for perjury, and the others are under his influence ; that he 
took the money necessary for issue of a perwannah for the seizure of 
his witnesses, but found the suit disposed of ; and that the witnesses 
could not have counted the fruit as it was night 

The quantity of fruit claimed in the plaint is not disputed in the 
answer. Appellant neglected to proceed in the substantiation of his 
defence, and the evidence of respondent’s witnesses is wholly unre- 
butted. 

It is therefore ordered, 

That the appeal be dismissed, and the decree of the moonsiff affirmed, 
with costs. 


The 7th June 1850. 

No. 95 of 1850. 

Jppeal from the decision of Bahoo Chunderkishwur Rai, Moonsiff of 
* Ilingajeeah, dated \bthMay 1850 . 

* Jugunnath Siirmah, Appellant, ' 

<* versus 

Jye Govind Kur and others. Respondents. 

The decree of the moonsiff is illegal, seeing that he has not taken 
the evidence, as he was required to do by Section 21, Regulation 
XXIII. 1814, to the service of notice of suit against Janubee 
Dibea, who did not appear, and against whom the decree is passed. 

It is therefore ordered. 

That the decree of the moonsiff be reversed, and the suit remand- 
ed for the purpose as indicated above. The value of tlie stamp on 
the petition of appeal will be refunded, and the moonsiff will pass 
proper orders in regard to the remaining costs of appeal. 

The 8th June 1850. 

No. 75 of 1850. 

Appeal from the decision of Baboo Sharodapershad Ghose, Moonsiff of 
• Ajmereegunge, dated \9th March 1850 . 

Ramchurrun Deb, Appellant, 
versus 

Ram Chunder Surmah, Respondent. 

Respondent sued for rupees 64, damages for abuse on two 
separate dates. 
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Appellant pleaded alibi on bot];^ dates, and that the suit was 
founded on enmity between appellant and one Deep Chunder. 

The moonsiff, Baboo Sharodapcrshad Ghose, held that the abuse 
declared to have been given on the second day established, and 
decreed rupees 30 damages, with costs in proportion. 

Appellant now urges that his defence is established, that there 
are discrepancies in the evidence of respondent’s witnesses, and 
tliat the damages are excessive^ , * 

Judgment. 

I concur in thinking the abuse on the second day proved, but 
think seven rupees ample compensation for it. * 

It 18 THEBEFORE ORDERED, 

That the decree of the moonsiff be amended, by the amount of 
damages being reduced to seven rupees, with costs in proportion, 
and interest from the date of the moonsiif^s decree. 


■ The 20th June 1850. 

No. 53 of 1850. . 

, « 

Appeal from the decision of Baboo Hergouree Bose, Moonsiff of Russool- 
gunge, dated 2\st June 1850. 

Jntai Pal and Joogul Pal, Appellants, 
versus 

Ramchunder Gopt and Rajchunder Gopt, Respondents. 

Appellants sued to recover, with costs and twice the amount 
as penalty, 16 rupees 8 annas, including 1 rupee costs, which they 
had paid into the collectorate when Jatai Pal was seized by a piada 
deputed in a summary suit instituted by respondents from motives 
of enmity, ,with false pretence yf their being tenants under a 
knbooleut, and defaulters on account of the year 1254 B.'*S., for 
the rent of 2 koolbas 7 kears of land in talooka Ramakant Rai, No. 
6, of pergunnah Hurreenuggur, they not being tenants, but owners 
of land in talooka Jyram, No. 106 of the said pergunnah. 

Rajchunder, respondent, answered, averring voluntary payment 
of the rent without objection, as soon as appellants were sued, and 
denying connection with cases in the magistrate’s court mentioned 
by appellants, &c. , 

The moonsiff (Baboo Hergouree Bose) deemed the evidence of 
the three witnesses adduced by appellants insufficient to prove their 
statements, and holding the kubooleut and defence est^lishcd by 
respondents’ witnesses and the results of a local investigation by an 
ameen, dismissed the suit 

Appellants now urge that the* cases in the criminal court, in 
which respondents were represented by their ryuts, were the 
ground of enmity which has led to this; that the kubooleut 
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is not attested ; that the inoonsiff was solicited to make a local 
enquiry into the case in person, the ameen’s proceedings having been 
impugned, he not having examined persons living near the ground, 
but persons who live at a distance, and are really under respon- 
dents’ induence, though called disinterested, and having kept two 
neighbouring landholders, Bashan Oollah and Tuckee Oollah, in 
attendance without examining them, and further in having included, 
in his map df thcMand of the rqnt ip suit, some land belonging to 
other persons, while some of the rest«is old jungle, and some in the 
tenancy of respondents’ ryuts, &c. 

t Judgment. 

This is not a satisfactory decision. The evidence on the part of 
respondents, on whom the onus probandi lies, is certainly not suffi- 
cient, in the absence of enquiry into the allegations against the 
amoen, to bear out their case, and I am of opinion that further local 
investigation should be made in person by the moonsiff, who will 
hear such evidence as Kishenkaunt Surmah, Rammohun Gopt, and 
oozurdars may adduce, and ascertain whether appellants have 
tenanted land belonging to respondents, according to the boundaries 
stated by the latter, under the kuboolcut, in accordance with whrdi, 
1 observe, no rent had been paid till the sum in suit was received. 

\ THEREFORE ORDERED, , 

, That thp decree of the moonsiff be reversed, and the suit remanded 
for ertquiry as indicated above. The price of the stamp on the 
petition of appeal will be refunded, and the moonsiff will pass 
orders regarding the remaining costs of appeal. , 

The 20th June 1850. 

No. 58 of 1850. 

Appeal from the decision of Mahomed Moazum, Moonsiff o/ Latoo, dated 
2\lh January 1850 . 

Mahomed Asin and Mahomed Zuman, Appellants, 
versus 

Mahomed Waris, Respondent 

Respondent sued, on the 10th Kartikh 1256, for 30 rupees, 
. damages for abuse and assault on the 12th idem, when he forbade 
appellants to plough his land, and he subsequently filed a petition 
stating the correct date of the abuse, &c. to be the 11th Kartikh. 

Appellimt denied abusing respondent, and Mahomed Zuman 
pleaded alibi from the 5th to the 17th Kartikh, and enmity on the 
part of respondent on account of a case of trespass, in which one of 
this defendant’s ryuts was aggrieved. 

The moonsiff (Mahomed Moazum) set aside the testimony of 
appellants’ witnesses on account of discrepancies, and holding 
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respondent’s statement and claim proved by the evidence of his 
witnesses, decreed the claim. 

Appellants now urge, in addition to their old pleas, that the wit- 
nesses of respondent are his brother’s ryuts, hackneyed witnesses ; that 
the damages are excessive ; and that the petition correcting the date 
of the alleged abftse has vitiated the plaint. 

Judgment. , 

The plaint does not appear to*me Vitiated by the petition correct- 
ing an error in it, but looking to the records of the cases received 
from the magistrate and the record room of this court, I find that 
the witnesses, on whose evidence the moonsiff’s decree rests, arc 
hackneyed witnesses, whose testimony must be received with caution ; 
and as appellants name some witnesses, who are also name<l by 
respondent, I think that the suit should be remanded in order that their 
depositions be taken by the moonsiff, who will call for and examine 
the records of the cases mentioned by appellants before giving a 
decree in this suit. 

It is thbrefoue ordered^ 

Thsft the decree of the moonsiff be reversed, and the suit remanded 
for re-investigation as indicated above. The price of tho stamp 
on the petition of appeal will be refunded, and the moonsiff will pa^ 
proper orders in "regard to tlie otheir costs of this appeal. * 

The 2l8T June 1850. 

. No. 81 of 1850. 

Appeal from the decision of Baboo Ramtaruk Rai, Moonsiff of 
Lushkerpore, dated \5th April 1850 . 

Ramchum Dcl^ Appellant, 
versus 

Shomram Dhobce, Respondent 

Respondent sued for 15 rupees, 6 annas, 4 pie, stating that 
appellant, who was at enmity with his landlord concerning land, 
had caught him on the 6th Chyte 1255, confined and assaulted him, 
and compelled him to pay on the 7th idem, 15 rupees. 

Appellant denied the extortion, and imputed the suit to the enmity 
of respondent’s zeniindhr. ^ 

The moonsiff (Baboo Ramtaruk Rai) held the extortion proved 
by respondent’s witnesses ; and, after noticing that tho evidence of 
the two witnesses adduced by appellant was ineffectual to repel 
tlieir testimony, and that appellant, who had solicited a local inves- 
tigation, had been called on for a list of neighbouring people whom 
he wished to have examined, on the 19th February, and had failed 
to file it, decreed the claim. 
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AppellanI; now urges that respondent’s witnesses are his relatives, 
and under the influence of his ssemindar, Sec. 

JODGMENt. ‘ 

Ko complaint was made at the thanna, and tins raises suspicion 
of the truth of the claim. However, respondent’js vaheel# declare 
themselves willing to resi^ their case on the statement of Muddun- 
ram Deb, appellant’s brother, and Sumbhoonath Foprkayut, his 
gomashtu, as to whether the *extal^tion averred 'is true or false, 
and, looking to the whole circumstatibes of the case, I tlunk appel- 
lant should be required to produce these persons, and the moonsiff 
directed to examine them. 

It is tuergeore ordered. 

That the decree ot^ the moonsiff bo reversed, and the suit remanded 
for enquiry as indicated above. The price of the stamp in the 
petition of appeal will be refunded, and the moonsiff will pass orders 
in regard to the remaining costs of appeal 

c The 27th Jung 1850. 

No. 103 of 1850. 

Appeal from the derision of Nuseerooddeen Mahomed, Moonsif of 
*' Parkool, dated 22nd May 1850. 

Shanund Ram' Deb, Appellant, 
versus 

Kishenpershad Deb, Respondent. 

Rfstondent sued under a bond. 

The bond is admitted, but the inclusion of illegal interest is 
pleaded. 

The moonsiff (Moulveo NuzSerooddeen Mahomed) did not hold 
the plea advanced by appellant established, and decreed the claim. 

Appellant now urges that one of the witnesses, on whose evidence 
the moonsiff has relied, is a relative, and the other a servant of 
respondent, while the inclusion of interest in advance is substantiated 
by the evidence of one of the subscribing witnesses to the bond and 
tho draftsman of it, and fair opportunity was not given for the 
production of Neel Ram, respondent’s brother. 

„ Judgment. 

The evidence of the inclusion of illegal interest is discrepant. 
One of tKe witnesses testifying to it is appellant’s relative and another 
his priest Further, apjKillant was ordered, in February, to lodge 
tullubana for the a{)prehcnsion of Neel Ram, and failed to fulfil the 
order up to the date of the raoonsiff’s decision. Under these circum- 
stances, holding execution of the bond, for the consideration 
expressed in it, proved, I see no reason for interference. 
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It is tntiREFORii ordered^ 

That tlie decree of the moonsiff be affirmed, and the appeal dis- 
missed, with costs. 


The 28Tft JUNE' 1850. 

* No. 99 of 1850. 

Appeal from the deeieion of Baboo CtiunderkishiLnr Rai^ Moonsiff of 
Jlingajeeahy daihd 18M May 18^0. 

Shoebanund Surrnah and Kaleekapcrshad Dutt, Appellants, i 

versus 

Tarneo Dibca and others, Respondents. 

Respondents sued for 7 annas, the value of priestly oflerings, 
and to establish their right to act as priests in the house of Kalee- 
kapershad, their hereditary jujtnan, who had employed Sheebanund 
Surrnah and Kislinanund Surrnah to act as priests, in dispossession 
of them, respondents, on two occasions. ^ 

JKJfihnanund and Shoebanund answered, denying that Kaleeka- 
pershad and llid(liaj)ershad arc respondents’ hereditary jujmans, or 
that the respondents ever acted as their priests ; and assorting that- 
Kaleekapcrshad and Riddiapershad are these defendants’ hereditary? 
jujmans, as arc all the Duts in mouzah Gooptaram ; and they add 
that, 9 or 10 years ago, there was a quarrel between them on’ one 
side, and Kaleekapcrshad and Biddiapershad on the other, and that, 
in consequence, they were never sent for, and never went, to do 
duty as priests in the house of these jujmans; that duty being per- 
formed by other brahmins, but that now, the dispute being settled, 
these defendants, who all along continued to perform the priestly 
duties in the houses of the other Duis of mouzah Gooptaram, Jiave 
resumed them in the house of Kalecpcrshad, receiving the offerings : 
and they further state that respondents, in consequence of being at 
issue with these defendants concerning land, have instituted this 
suit, suing several resj^ectable pcoj>Ie to prevent their giving evi- 
dence: moreover, that they were forcibly prevented from performing 
the duties of priests in the house of Biddiapershad on the occasion of 
Dusserah Poojah in 1256. 

Kaleekapersliad Dutt JSIcd an answer in support of the foregoing 
answer. * 

The moonsUf (Baboo Chunderkishwur Rai) distrusted the evi- 
dence adduced by the defendants, thinking it improbable that 
Kishnanund and Sheebanund would allow others to act as priests 
for 9 and 10 years, and, noticing that Biddiapershad, Kaleepcrshad’s 
brother, was still in the position of jujman to respondents, and that 
Sheebanund, on being questioned, was unable to state the occasion, 
on which the priestly rites were performed by others in superses- 
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sion of him 9 or 10 years ago, he hold it proved that Kaloekapcr- 
shad is respondent’s hereditary jujman, and decreed the cluiiu. 

Appellants now urge that, had respondents and their ancestor 
been hereditary priests of the said jujmans, they would liave speci- 
fied in the plaint, or reply, the ancestor of Kaleekapershad who luid 
appointed the ancestor of respondents, and the I&tter’s name ; that 
there arc pight,conneetcd houses of these Duh, and that, saving 
in the house of Kalcekapcrshad«and Biddiapcrslnul, respondents 
have performed |ho rites of priest in none of them ; and that 
respondents’ witnesses, Reshcckesh Surmah and Muttooresh Surinah, 
•are respondents’ uncles, Rainkishnn Surmah, their relative, Jye- 
gobind Deb, the jujman of their cousin Shamanund, and Mahomed 
Sabir Chokedar, is under their influence, &c. 

Judgment. 

The evidence of the parties and the probabilities arc conflicting. 
The witnesses on cither side arc almost all connected with the party 
which adduced them. The merits seem to admit of clucidiition by 
lociil enquiry, which I deem absolutely necessary for the establish- 
ment of good gro&nd for a final judgment. ^ 

It is TnEEEFOBE OBDERED, 

(That the decree of the,moonsiffbe reversed, and the suit remanded 
lor local enquiry into its meri^p. The price of 'the stamp on the 
petition of appeal will be refunded, and the moonsift* will pass orders 
in regard to the remaining costs of appeal. 

Tite 28Tn June 1850. * 

No. 102 of 1850. 

Appeal from the decision of B<ipoo Chmderkishvmr Rai, Moonsiff of 

Uingojeeah, dated May 1850. 

Grmneshram Das and others, Appellants, 
versus 

Doorgachurrun and others. Respondents. 

This suit must be returned, because the forms prescribed by the 
law liavc not been observed. Evidence has not been taken to the 
service of notice of suit at the house of the'widow of SoobeJc Ram, 
one of the persons against whom the decree is passed, as is directed 
by Section 21, Regulation XXIII. 1814. 

It iS TDEREFOBE ORDERED, 

That the decree of the moonsiff be reversed, and the suit remanded 
for further investigation. Thb stamp on the petition of appeal will 
be returned, and the moonsiff will pass proper orders in regard to 
the remaining costs of appeal. 
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The 29tii June 18 JO. 

No. 97 of 1850 

Apjioal from the decision of Moonshee Mahomed Moasim^ Moonsiff of 
Lutoo, dated ICM May 1850. 

Kaleccliunder Surmalij Appellant, 

Iloolas Uam Pal and otliers, Respondents. 

Appellant sued for 4 kcars of land and homestead in talooka 
Sookdeb Bliut, No. 249, averring dispossession from Mautfh 
1231 «. .S 

The inoonsift* (Moonshee Mahomed Mqazum) dismissed the suit 
as not brought within time. 

Ai)pellant now urges that the deed of his nativity and evidence of 
liis witnesses show tiiat the suit is in time. 

Judgment. 

The junumpntrn^ or deed of nati\ ity, whicl^ has been filed, is 
ihit^d 1st Ma ugh 1741, 67/ corresponding with tlie 1st Maugli 
1226 Ij. S., and tlio 13th January 1820; but there is a petition 
filed in the collector^ office from tlie proprietors of talooka Sookdeb 
Bliut and other 4alook as, for the conversion of th^r payment of tie 
revenue from cowries into rupeeS, and this petition which bears 
appellant’s name as a proprietor in talooka Sookdeb, and defies not 
appear to mo liable to suspicion, is dated 11th Sawun 1226, corres- 
l)onding with the ^5th July 1819, and shows that appellant w’as in 
existence before the date of \\\o juimmpatra^ which lie has adduced 
to show that his suit is within time, and that the latter document is 
a forgery; and as between the date of the said petition showing 
appellant’s existence at that time, and the date of suit, 23rd Bhatloon 
1256, or 7th September 1849, after deducting 18 years for th(3 
period of minoritv, u])wards of 12 years have elapsed trom the date 
of majority, the suit is clearly not instituted within the time allow- 
ed by the law. 

It js therefore ordered. 

That the a])poal be dismissed, and the decree of the inoonsifi* 
affirmed, with costs. 
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The 29th June 1850. 

No 98 of 1850. 

Appeal from the decision of Baboo Sharodapershad GhosCj MoonsiJ^ of 
Ajmereegunge, dated \5th May 1850. 

Ruhmatoollah) Appellant^ 

%ersuft 

Slicopershad Ghose, Respondent. 

Respondent sued to recover under a bond, dated 2nd Augliun 
1254. 

Appellant resisted the claim, pleading that he can write both 
Nagree and Bengalee ; that comparison of the name on the bond 
with his writing would disclose the fraud ; that he caused the dis- 
missal of respondent, who was surbiirakar of mouzah Zeapoor, in 
1254 B. S. ; and that, on this account, respondent, who was not in 
a condition to lend money, fabricated a bond and pi'eferred this, and 
at the foot of the answer there is added tJiat lie, appellant, was at 
his own house on the 2nd Aughun 1254. ^ 

Respondent filed a petition, alleging that the plea at the foot of 
the answer had been added by Bishnath Chukurbuttee, after tlie 
answer had been filed, in collusion with Deepchunder, a mohurrir. 

The moonsiff’ (Baboo Sharodapershad Ghose) found that appellant’s 
name fill his handwriting, on the vakalutiiamah filed by him, 
wore the appearance of having been written by a person who had 
lately learnt to write, and showed the omission of a letter ; and, setting 
aside the evidence of appellant’s witnesses, he held the claim proved 
by those adduced by respondent, and decreed accordingly. 

Appellant now urges his pleasure made out; that the moonsiff 
has relied on the evidence of twp persons who are low fellows, and 
whose evidence is discrepant, and who have not identified the 
bond, or stated the date of its execution ; and that, if the books of 
account and otlier documents be examined, it will be found that 
appellant never uses the letter said to be omitted in the same ; and 
that he knew how to write before the date of the bond. 

Judgment. 

^ This case requires much more enquiry than the moonsiff has 
bestowed on it. Certain it is, that appellant ean write, and enquiry 
should be made whether he could do so before the date of the bond ; 
whether lie caused the dismissal of respondent from his i^rbura- 
karship, and whether respondent had the means of lending. 

It is THEIiEFORE ORDEUED, 

That the decree of the modhsiff be reversed, and the suit 
remanded for enquiry as indicated above. The price of the stamp 
on the petition of appeal will be refunded, and the moonsiff' will 
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pass proper orders regarding th^ remaining costs of appeal, and 
submit, for this court’s perusal, the papers of his enquiry into the 
alleged addition to the answer after it was filed. 

. The 29th June 1850. 

No. 100 of 1850. 

• • 

Appeal from the decision of Ckundtrfsishwur Jtai, Moonsiff of Hinpa- 
jeeah, datek l^tkMay 1850{ 

Brijoo Kishwur Deb and others. Appellants, • 

versus 

Jubba Dasec, widow of Doorgaram Rai, Respondent.' 

The late Doorgaram Rai, now represented in this appeal by his 
wddow, sued for 52 rupees, 13 annas, 3 pie, the hire of two cows 
and a bullock forcibly taken and detained, and for recovery of one 
of the said cows and its calf, still detained by appellants. 

Brijoo Kishwur and Sheopershaud filed an answer in total denial of 
cprwicction with the affair. , 

Tilukrain answered, averring purchase of the animals from 
Doorgai'am ; that he had sold one of the cows to another persoii; 
that plaintiffs wished him to sell the bullock; but Jhat he would n#t 
do so ; and that therefore, and bechuse of enmity between the land- • 
lords of the parties, plaintiffs hsul carried oft' two of the animats, &c. 

The moonsiff (Baboo Chunderkishwur Rai) held it proved that 
respondent’s cattle had been forcibly taken and detained, and he 
passed a decree, reducing the rate of hire, against appellants. 

Appellants now urge that Tilukram’s purchase is proved ; that 
the amount of hire is not proved ; that cows in calf are never used 
in agriculture ; that ploughing continues for six months only in the 
year; that the amount of hire awarded, compared with the value 
of the cattle, is enormous, &c. 

Judgment. 

It is clear, from the papers, that the story about the purchase is 
false, and that respondent’s cattle have been detained forcibly, 
and it appears to me that he is entitled to hire as compensation for 
the loss of their services. The rate of hire allowed is loss than that « 
to which the witnesses have sworn, and though undoubtedly large, 
when compared with the value of cattle, is not therefore necessarily 
untrue, in a district where the interest of money is proportionately 
high : and I see no reason to alter the award of the moonsiff. 

It is theeefoee oudeeed, 

That the appeal be dismissed, and the decree of the moonsiff 
affii’med, with costs. 
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The 29th June 1850. 

No. 104 of 1850. 

Appeal from the decision of Moulvee Nuseerooddeen Mahomed^ Moonsiff 
of ParkooU dated 22nd May 1850. 

Kashecnath Thakoor and others, Appellants, 
versus 

IVfussmut.Teerroo mi others. Respondents. 

REsroNDENT sued for the services of Kashee Thakoor, as his 
and to compel other persons of his caste, who arc 
with him. 

Appellants resisted the claim, Kashee Thakoor denies being 
respondent’s “ kulpit prohit,” or appointed priest, and having received 
3 rupees for the obsequies of Menjer Malee, respondent’s relative, as 
stated by them, and ui*ged tliat, though he and Ruglioo I’liakoor 
officiated at the shrad of Nehal Malee, the father of Menjer Maleo, 
the late husband of one respondent, and father of the others, but 
finding tliat Ilurree Malee, brother of Menjer, was tainted in caste, 
he had done penanfee for his act. 

The rfloonsitf (Moulvee Nuzeerooddeen) observed that appellants, 
though re(piired to adduce such witnesses as they might wish to 
fk’esent, had failed to do so for nine months, and, finding respondents’ 
Claim established^ he decreed the same, in concurrence with a 
bewaf^a from the pundit, against all persons sued, saving Gobind 
Tliakoor. 

Appellant now urges that respondents never made the customary 
presents given on the occasion of persons joining their society ; and 
that, if the inhabitants of se>'entcen mouzahs comprehended in it 
would admit respondents, they, appellants, w'ould have no objection. 

JUDiJMENT. 

This dispute has arisen concerning the shrad, or obsequies of 
Menjer Malee. Respondents’ family are averred to be tainted in caste, 
because they kept up communication with Menjer’s brother, Hurree 
Malee, who had become a Mussulman, Kashee Tliakoor admits that 
he joined in the shrad of Nehal Malee, at which the other persons 
against whom the decree is passed are proved to have been present, 
and his defence is, that he acted in ignorance that respondents were 
‘ tainted in caste, and had since purged away «the sin of his act by 
doing penance for the same. But there is no proof of ^ ignorance 
furnisheeb or indeed proof that respondents arc in any wise tainted, 
though appellants were required, nine months before the moonsiff’s 
decree, to produce proof. And, as the bewasta of the pundit of 
the Dacca circle shows that an appointed prohit, who has acted as 
priest for tainted persons, as well as persons who have admitted 
them into their society, arc not entitled to treat them as outcasts, 


aj^pointed priest, 
sued, to associate 
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unless they can prove ignorance of taipt at the time of communion ; 
and as the case appears to me one which I must decide under 
Section 15, Regulation IV. 1793, which provides that questions of 
caste among Hindoos shall be disposed of under the Hindoo law, I 
see no cause for interference with the moonsiif’s decree. 

It is THEllEFORE OKDEBED, 

That the appeal be dismissed, and tlio decree of tl»e moonsIfF affirm- 
ed, with costs. 




ZILLAH TmnOOT. 

The Honoeable RQfeEJ^T FORCES, Judge. 

The 14th June 1850. 

No. 34 of 1849. 

llegular Appeal from a decision of Mouhee Mohummud Mohamid, second 
Principal Sudder Jmeen, dated 2i)th February 1849 . 

Meer Alice and four others, (out of six Defendants,) Appellants, 

versus 

Baboo Cliedee Loll, (Plaintiff,) Respondent. 

T^iis action was brought by the respondent as plaintiff, to recover 
from the five defendants (appellants,) heirs of Meer Saadut Allee, 
and one Geetaram Jha (not present in appeal,) the sum of Com- 
pany’s rupefcs 4494-5, principal and interest of surplus sale pro- 
ceeds of mouzah Kunsar, pergunimh Bubbrah, uncler the following 
circumstances. • ^ 

In a case appealed to the Sudder Court by Hossein Buksh and 
others as defendants versus Meer Jafler Shah, and after him Meer 
Saadut'Allee, the above named Geetaram Jha had stood security 
for tlie above defendants to stay execution of decree pending appeal, 
but his security was rejected ; and on the appeal preferred to the 
Sudder Court being dismissed, the re#pondent Meer Jaffer Shah, from 
whom the Government had to receive a sum on account of costs, 
petitioned the principal sudder ameen before whom the case was 
pending that, as mouzah Kunsar Mdiich Geetaram Jha had pledged 
as security had been sold for arrears of Government 'revenue, 
the surplus sale proceeds in the collectorate might be credited in 
satisfaction of his (Jaffer Sluih’s) debt to Government, to which 
eftect an order was passed by the principal sudder ameen and the 
money accordingly so credited. Geetaram Jha objected, but his 
objection was overruled, and the order of the principal sudder 
ameen upheld on appeal to the judge. On appeal, however, to the 
Sudder, that Court, on the 25th January 1845, ordered the money 
attached to be released from liability for security, which order was 
sent for execution to the court of the principal sudder ameen in 
which the case was pending. Subsequently, the plaintiff in this 
case purchased the above sale proceeds with interest and costs by 
kuballa, dated 23rd February 1845, from Geetaram Jha, and on his 
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petitioning the principal sadder ameen for its refund to him, the peti- 
tion was rejected on the recorded ground of tlie execution of decree 
having been struck off, which order was upheld on appeal both by 
the zillah judge and Sudder Court Cheedee Loll, the plaintiff, then 
again petitioned the Sadder Court, and an order was issued on the 
6tii July 1847, directing that the plaintiff should ‘be recognized as 
representative of Geetaram Jha, but that, as the dccrecholdcr had 
actually reAeived tbe sale proceed;, an order could not be passed 
in a miscellaneous case directing its refund. 

The defendants ‘pleaded, in answer, that the sale proceeds 
under litigation were credited to Government in satisfaction of 
its demand upon Jaffier Shah, and that their ancestor, Saadut 
Allee, having acquired the property of .Taffer Shah by purchase, 
the suit against them is ‘futile; that, when the security rejected 
here was forwarded to the Sadder Court, it was approved in 
full court as good and sufHcient, as proved by their letter No. 
938, and their proceeding of the 6th May 1837,- and the judge’s 
roobakarce of the 10th June following, agreeably to which tho 
principal sadder ameen attached the sale proceeds, which orders 
are still in full force and unreversed, while the orders, which, tlie 
plaintiff cites as his authority for suing, are not snfKcicnt for a 
^^egidar suit 

(The .answer o( the defendant Geetaram Jha is, an Admission of 
his having sold the surplus sale pfroceeds to the plaintiff 

Thb principal sadder ameen, finding that the security which led 
to the sale proceeds being attached had been rejected and rendered 
null and void by the Sudder Court’s order of tho 25th January 1845, 
by which those sale proceeds wore released from liability, and that 
tlie plaintiff was byihe Court’s order of the 6th July 1847, recog- 
nized as the representative of Geetaram Jha, gave the plaintiff a 
decree, absolving, however, the* latter, and adding that orders of a 
date anterior to the 25th January 1845 could not avail the defen- 
dants in support of their pleas. 

The defendants urge, in appeal, that tho money was not ordered 
to be refunded in the Court’s proceeding of the 25th January 1845, 
because it was considered that justice would best be done to both 
parties in a regular suit. Moreover, that proceeding was for the 
release of other property and not these sale proceeds ; and the pro- 
ceeding of the principal sudder ameen of tl^e 8th September 1847 
which attached them was not appealed against, but is still in full 
force. 

Judgment. 

On the first issue for determination in this suit, viz., whether the 
security of Geetaram Jha was admitted or rejected, I agree in 
opinion with the principal sudder ameen that the fact of its having 
been rejected is fully established ; first, by the judge’s proceeding of 
the 26th January 1837 ; and secondly, and still more so, by the 
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Sadder Court’s final order of the 25th January 1845, releasing the 
property of Geetaram Jha from liability for security, under which 
circumstances the appellant’s claim to the sale proceeds in question, 
on the ground of the property sold having been pledged as security, 
falls to the ground. 

On the second>point for adjudication, of which, probably from no 
demur being made in his court, the principal sudder ameen did not 
take notice, viz., what was the rightful share of Geetaram Jha of the 
sale proceeds under litigation — -|he fa(^ of his bbing entitled to exact- 
ly the amount for which the plaintiff has sued h established by a 
copy of a report of the wasilbakee nuvees of the coUectorate file^ 
in this court. 

Afiirming, therefore, the judgment of the principal sudder ameen, 
I dismiss the appeal, with costs chargeable to the appellants. 


The 17Tn June 1850. 

. No. 39 of 1849. 

Regular Appeal from a decision of Moulvee Mghummud Mohamid, 

. • second Principal Sudder Ameen, dated20tA March 1849. 

Mr. Edward Studd, Mooktyar of Messrs. Gisborne and Co., 
(Defendant,) Appellant,* 
verius 

Musst. Beebee Abadanoe, (Plaintiff,) Respondent. 

Suit to recover Company’s rupees 12,100-14-9, estimated value 
of, and arrears of r6nt, principal and interest, due on, 36 beegalis 
10 cottahs of land, with resumption of the same, situate in mouzah 
Sadoollapore, pergunnah Ruttec, for 1253 and 1254 F. S., by 
reversal of a proceeding of the fqujdaree court in a case under 
Act IV. 1840. 

This and the two cases which follow. Nos. 37 and 38 of 1850, 
(although the two latter are numerically first upon the file,) as between 
tlie same parties, I’eluting to a similar cause of action, and with simi- 
lar pleadings, are brought on for hearing together, the judgment 
recorded in this being applicable to the two appeals which follow. 

The plaintiff, who holds a 5 annas 3 pic share, alleges that tho 
other shareliolding ma^iks of the above mouzah and herself, the 
property being then undivided, had given to Mr. Fitzgerald, pro- 
prietor of the Singhia factory, (represented by the original defen- 
dant, Mr. W. H. Sterndale, now managed by the appollant'as agent 
for Messrs. Gisborne and Ca,) a thika lease of 200 beegahs of laud 
in the above mouzah, on a yearly jumma of 550 rupees from 1248 
to 1252 F. S., the pottah being inihe name of moonshee Kumla 
Dutt, (also sued as a defendant, but absolved by the court of first 
instance,) and on tlie expiry of the lease the defendant without 
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obtaining a fresh document cultivated 111 beegahs of the above 
quantitv. In the beginning of 1254, she (the plaintiff) having 
cifcctea a division of the land by a butwarah ameen deputed by 
the collector, out of the 111 beegahs cultivated by the factory, 36 
beegahs 10 cottahs were determined by the butwarra to be her 
proportionate share; notwithstanding this the defeiudant continued, 
in 1254, to cultivate the above 111 beegahs, and got an oi'der in an 
Act IV. case, mmntaj[ning himself in possession. 

The defen^nt admits as true what the plaintiff alleges as having 
taken place up to' end of 1252, but pleads that a 4 annas 6 pie 
share of the monzahs was leased to tlie factory, by kntkina given 
by Sheikh Sultan Allee and Moulvee Ramzan Allee, thikadars, 
in 1253 F. S., and accordingly the factory continued to cultivate 
the quantity of land it before nad ; and agreeably to authority given 
both by the plaintiffs and other shareholders, he (defendant) has 
regularly pidd in the revenue to the collectorate. The butwarra 
too to which the plaintiff alludes was declared null and void, and the 
land remains still undivided. The plaintiff has therefore no right 
whatever to more ^han rent, according to the quality of the land 
and the rate stipulated "by the factory, as entered in the original 
kubooleut and pottah. Moreover, the plaintiff did not answer in the 
Act IV. case, and Moonshee Kumla Dutt has nothing whatever to 
,do with the merits of the case. 

The defendant Kumla Dutt di& not defend the action. 

The principal shdder ameen, absolving Moonshee Kumla Dutt, 
decreed this and the two cases which follow in favor of the plaintiE 
He argued that the defendant does not deny the amount of tlic 
plaintiff’s share, while it is clear from the dakhilas hied that she 
has paid the revenue of her share for 1253 and 1254 F. S. The 
defendant’s therefore paying in the revenue of her share was super- 
fluous, corroborative proof of her having herself paid in her own 
share being aflbrded by the copy of a petition she presented and 
of a kyfeeut of the tehsil mohurrir. It is apparent that the but- 
warra was quashed by tlie collector’s order of the 29th February 
1848; but as a butwarra had been actually made during the period 
for rent of which the action is brought, the defendant’s remaining 
under such circumstances in possession of the plaintiff’s share was 
improper. The butwarra having, however, been quashed by the 
collector, no division of land founded thereon-can hold good, and the 
plaintiff’s seeking to separate 36 beegahs 10 cottahs from 111 bee- 

f ahs is .inadmissible, without instituting a suit for a butwarra. 

levertheless her share, viz., 36 beegahs 10 cottahs, which she holds 
jointly, ought to be resumed from the defendant’s possession, and 
witnesses have given evidence regarding the rate of the rent of the 
land. The claim of the plaintfll is tlierefore established against the 
chief defendant, and the proceeding in the Act IV. case must bo 
cancelled. 
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The grounds of appeal are a repetition of the pleas urged in 
defence, the appellant further contending that, as the butwarra had 
been quashed, and be (appellant) paid in the revenue to the collec- 
tor at the request of the plalntift‘’s own son, which is proved by 
evidence and dakhilas, tlie pleas of the plaintiff and the decision of 
the principal sudder ameen are at variance with the record. 

Judgment. 

* . * * 

I find, with reference to the ^int at issue in4his and the two cases 
which follow, viz., the validity or otherwise jof the butwarra on 
which the plaintiff’s claim hinges, that the decision of the principal 
sudder ameen in the court of first instance is at variance with tile 
arguments on which his judgment rests and the reasoning intended 
to support it. , 

It is clear from the order of the collector of the 29th February 
1848, that tlie butwarra in question was quashed, and the principal 
sudder ameen himself, admitting that and quoting the same order, 
argues that any division of land founded on such a butwarra cannot 
hold good; notwitlistanding which, the principal sudder amcen’s 
decision is in fact a decree for rent for a specific*and defined portion 
of land, which cannot be admitted without a butwarra valid and 
confirmed. 

Nonsuiting the plaintiff in each, I reverste the decision of thto 
principal sudder ameen in this and the tw.o followihg cases, Nos. iJf 
and 38, with costs chargeable to the respondent, • ' 

The 17Tn June 1850. 

No. 38 of 1849. 

Regular Appeal from a decision of Moulvee Mohummud Mohamid, second 
Principal Sudder Ameen, dated 20th March 1849 . 

Mr. E. Studd, Mooktyar of Messrs. Gisborne and Co., 
(Defendant,) Appellant, 
versus 

Mnsst Beebec Abadannee, (Plaintiff,) Respondent 

Suit to recover Company’s rupees 766-9-6, estimated value of, and 
arrears of rent, principal and interest, due on, 26 beegahs, 10 cottahs 
of land, with resumption of the same, situate in mouzah Tajpore, 
perguimah Ruttee, foif 1253 and 1254 F. S. * 

Judgment. 

For grounds of decision, vide that recorded in the case No. 39. 
The plaintiff is nonsuited, and the decision of the principal sudder 
ameen reversed, with costs chargeable to the respondent 



142 


ZILLAH TIRROOT. 


The IYth June 1850. 

No. 37 of 1849. 

Regular Appeal from a deeition of Moulvee Mohummud Mohamid, second 
Principal Sudder Ameen, dated 20th March 1849. 

Mr. E. Stadd, Mooktyar of Messrs. GKsbornp aod Co., 
(Defendant,) Appellant, 
ifprsu^ 

Musst. Beobec Abadaiinec, ^Plaintiff,) Respondent 

Suit to recover Company’s rupees 375-4, estimated value of, and 
a'rrcars of rent, principal and interest, due on, 12 beegahs, 10 cottalis 
of land, with resumption of the same, situate in mouzah Ibrahim- 
poor, pergunnah Ruttee,/or 1253 and 1254 F. S. 

Judgment. 

For grounds of decision, vide that recorded in the foregoing case 
No. 39. The plaintiff is nonsuited, and the decision of tlic principal 
sudder ameen reversed, with costs chargeable to the respondent 

0 ■■ 

The 18th June 1850. • * • 

No. 518 of 1849. 

Pegulfir Appeal from a decision of Pundit Dataram, Moonsijf of Teighra, 
dated IStA Pehruary 1849. 

' Musst Goonah, wife of Dahoo Race and tliree others, 
(Defendants,) Appellants, 
versus 

Chowdry Rampershad and three others, (Plaintiffs,) Respondents. 

The plaintiffs sued in this action as maliks to recover from the 
defendants the sum of Company’s rupees 137-14-3, principal and 
interest of arrears of rent of 13 beegahs, 18 cottahs, 18 dhoors of 
land, in mouzah Musnudpore, pergunnah Nyepore, in the latter’s 
cultivation, from 1252 to 1255 F. S., botli thika and bhowlce, as 
per jumma-wasil-biikee account of the putwarce, and after crediting 
what the defendants had actually paid on the above account 

The answer of two of the defendants, Musst Goonah and Boondoo 
Raee, is a denial of their being in arrears. They admit that they 
have 11 becgalis of land of the plaintiffs in their cultivation agree- 
ably to a “ chittee” of Chowdry Rampershad, at a yearly rent of 
20 rupees it being a stipulation in the “ chittee,” that for what- 
ever land Wnd by measurement in excess of the above quantity 
they (defendants) were to pay rent at the rate specified ; and that a 
measurement having been made, there turned out to be 1 beegah 
3 cottahs more than the quaittity above stated. They have all 
^ong regularly paid their rent fjr 12 beegahs and 3 cottahs every 
’year, for wliich they hold receipts, and, after deducting what they 
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Iiavc paid, there is an actual surplus at their credit of 2 rupees, 

8 annas. 

The other two defendants denied having any land of the plaintiffs 
to cultivate. 

The moonsiff’s decision was a decree in the plaintiff’s favor, on 
proof of the quantity of land by measurement as stated in the 
plaint, to which fact the putwarree and other ryots gave evidence, 
the plaintiff having also given the defendants cyedif for rent actually 
paid before suing, the claim of the plaintiffs being also established 
by the testimony of neighbouring cultivators. * 

Appealing from this decision, the defendants urge that the moon- 
sift’ ought to have satisfied himself whether there was really any 
land in excess of the quantity of 12 bcegahs 3 cottahs, according to 
their (defendants’) statement, and they repeat the pleas stated in 
their defence. 

Judgment. 

The moonsiff’s investigation is, in my opinion, incomplete and insuf- 
ficient, and the chief issues remain undetermined by his enquiry, 
especially the exact quantity of land in the dofdhdants’ cultivation, 
wliich, though contested in the pleadings, has been determined by 
the moonsiff’ on a measurement made not since but before the suit 
was instituted, and the moonsiff ought to hafe directed a measnr^ 
ment to be made before deciding. * Neither does fiis enquiry sottM 
how much of the defendants’ land was nukdije and how •much 
bhowlca I tlierefore return the case for re-trial, — with the usual 
order for the refund of the value of stampt paper. 

Tue 20th June 1850. 

No. 23 o£ 1849. 

Regular Appeal from a decision of Moulvee Mohummud Mohamid, second 
Piincipal Sadder Ameen, dated 14#A February 1849. 

Syud Shore Alice, (Plaintiftj) Appellant, . 
versus 

MussL Boolakun and seven others, (Defendants,) Respondents. 

This suit was instituted by Syud Shere Alice, who, holding the 
office of scrishtadar teethe sub-deputy opium agent of Tirhoot, cjil)a ' 
himself the real plaintiff, to recover from Musst Boolakun, the 
widow, Sheikh Ameenooddeen, the son, and six other defendants as 
heirs, of Ameer Alice, the father of one Hidayut Ho8sein,*an opium 
gomashta, the sum of Company’s rupees 1202, principal and interest 
of a loan alleged to have been made by him (plainti^ on the 4tli 
October 1837, /wrzee, through one IVthangoo, Sahoo or Baniya, whom 
the plaintiff calls his servant, in whose name (the plaintiff Shere 
Alice’s not being mentioned tlierein) the bond is written, and who 
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is now sued as a defendant in the case. The bond is alleged to 
have been executed by Ameer Allee on the date ^>ecified, and in it 
])ayment is promised in five months^ — ^the son of Ameer Allee, the 
aforesaid Hida^ut Hossein, opium gomashta, being surety for the 
loan, his security for which is inserted in the bond, agreeably to 
which he pledges any opium commission due Uf him, and which 
he may receive before the loan became due, in part payment of tlie 
loan itself. ‘ The' suit includes cthe tW’idow, 3 sons, and 2 daughters 
of the late Ameer Allee, and the daughter of llidayut Hossein, also 
dead, and the p]aiiAifi‘’s own servant Mhangoo, and was instituted 
after the lapse of nearly 11 years from the date of the alleged trans- 
action on which it is founded. 

The defendant Mhangoo files an answer which, as far as he him- 
self is concerned; amounts to a confession of judgment, and is in sup- 
port of the plaintiff’s claim. 

Defendant Shaikh Amecnooddecn, son of Ameer Allee, denies the 
claim m toto, and pleads that neither the widow of Ameer Allee, 
nor himself, nor his brothers and sisters have succeeded to any pro- 
perty left by the fo;nner. 

Musst Wusscehun, the daughter of Hidayut Hossein, denies that 
her father was surety or gave any security bond, and contends that 
the security engagemfut being written on the bond itself is inad- 
missible with reference to the Circular Order of 27tii October 1837. 
Bhe plso pleads that if the transaction had been a bond fide one, 
and tile commission really pledged, why did not the plaintiff, who 
was scrishtudar, realize the amount from that source ? She likewise 
urges that neither her father, Hidayut Hosseim nor himself suc- 
ceeded to any property of Ameer Alice’s. 

The principal sudder ameen dismissed the suit, as he did not 
consider that the plmntifTs claim was proved, and he found the 
evidence of the witnesses contradictory ; some of them deposing that 
Ameer Allee was present and executed the bond, others, quite the 
contrary, that he was not present at all. 

It is urged, in appeal, that the defendants did not answer until 
after proofs had been filed and the evidence of the party who served 
the notice taken down, and that therefore the principal sudder ameen 
ought to have satisfied himself, as required by Construction No. 375, 
that there were sufficient grounds for admitting them to answer at 
that stage of -the proceedings. - < 

The execution of the bond has been clearly proved by witnesses. 
Besides .which, 'Musst Boolakun wrote him (appellant) a letter, 
which he can produce, to say that Meer Baker, her son-in-law, 
would go to Mozufferpoor, to settle the matter, and he therefore 
pra^s that he may be allowed to give in a list of witnesses, and have 
their evidence recorded. 

To this the respondents reply that the fact of the notice not hav- 
ing been served upon them is proved by the record, that the names 
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of the witnesses, Gnnga and Chi&owreo, on the bond were written 
with a different ink from that of the other. Moreover, the appellant 
onght to have given in the name of Meer Baker Alice,' when the 
usual Section 10 proceeding was held in the court of first instance, 
and his now doing so is inadmissible. Besides which, the testimony 
of lus (appellant’s) witnesses, who deposed in that court, is con- 
flicting. ’ 

JwDGsffeNT. 

I find that this suit was not tried in the cqfurt of first instance 
upon what arises as the first issue to be determined. 

The plaintiff sues on a bond with security bond executed on the 
same paper, to which one of the defendants, in her answer, took 
exception as inadmissible with reference .to the Circular Order No. 
216 of 27th October 1837, regarding which, however, no order 
was passed in the court below. 

Before entering on the merits of the case, the principal sudder 
ameen onght to have determined the issue thus raised in bar of the 
hearing of the suit, passing a proper order thereon with advertence 
to the Circular Order quoted, to Constructions JTos. 1121 and 1147, 
and to paragraph 1, of the Circulai* Order No. 148, of the 9th 
January 1842. I therefore remand the case to the principal sudder 
ameen to be accordingly re-tried, — ^with the Issue of the customary 
order for refunding the value of slampt- paper. 

The 22nd June 1850. 

• No. 21 of 1849. 

Regular Appeal from a deeition of Moulvee Niamut Alice Khan, first 
Principal Sudder Ameen, dated \2th February 1849. 

Musst. Choonbuttce and three others, (out of seventeen Defendants,) 

Appellants, 

versus 

Bhugwan Dutt Tliakoor and four others, (Plaintiffs,) Kespondents. 

Suit to be maintained in possession and to effect mutation of 
registry on a 3 annas 9 pie share of mouzah Bhassur Mutcha, and a 
f' annas 6 pie share of mouzah Bhugwanpoi’e Chobey, principal and 
dependencies, pergunnah Nanpoor, in right of purchase, by reversal 
of a proceeding of the foujdaree court under Act IV. 1840. Action 
laid at Company’s rupees 2065-14-9. , 

On a sale, in the court of the principal sudder ameen, on the 8th 
of March 1847, in execution of a decree obtained by Baboo liuggo- 
nundun Singh against Lall Dass and twelve others of the defendants, 
(not present in appeal,) of the abovd property, it was purchased by 
one of the plaintifls, Bhugwan Thakoor, who associated with himself 
the other plaintiffs as partners, and after the settlement of objections 

43 
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preferred by the defendant, Miisst. Choonbnttec, and other objectors, 
the plaintiffs were put in possession of the property in dispute. 
Afterwards, the former proprietors, whose right and interest had been 
sold, in collusion with MussL Choonbuttee, brought a case in the 
foujdaree court through one Juggun Koormee, servant of Sheogolam 
Singh, one of the defendants, which was dismissed on’the 13th March 
1847. Subsequcptly, fiishun Dutt Mahtoo and others; ryots of 
mouzah Bhassnr Mutcha, petitioned in the foujdaree court that, 
tliough they had paid their rent to tlie auction purchaser of the share 
of Lall Dass, the adopted son and.heir of Atmaram Dass, the defen- 
dant, Sheogolam Singh, nevertheless, demanding rent from them, 
oppressed them. This led to a case under Act IV., in which Musst. 
Choonbuttee, the widow of Atmaram Dass, answered that she was 
in possession as the heir of her deceased husband, the two defen- 
dants Sheogolam and Atim Sing, as thikadars from the said 
Musst, — the plaintiffs having come forward and filed a petition as 
third parties in that case. By the order passed, liowever, in the 
Act IV. daso, on the 1st January 1848, the defendants, Sheogolam 
and Atim Singh, woore maintained in possession. 

In support of their claim the plaintiffs allege that Musst Ch®on- 
buttce herself admitted, in the suit of Birjobhookun Thakoor and 
ethers, that her husband, had adopted the defendant Lall Dass ; and 
they ^-efer to a decision of the additional judge of the 26th July 
1845;^.to rebut the plaintiffs’ plea of her being her husband’s heir, 
and to corroborate*' their (plaintiffs’) statement regarding the adop- 
tion of Lall Dass. 

The answer of the defendant Musst. Choonbuttee is a denial of 
her having made the alleged admission of Lall Dass’s adoption, of 
which, being a purdah-nusheen, she knows nothing. She pleads 
that were the adoption true, an attestation of the kui'ta-puttra 
would have been filed in some c(ftirt She likewise urges that, having 
sued some ryots for arrears of rent before the moonsiff of Coyleo, 
she obtained a decree on the 5th of Juno 1844, which was upheld 
on appeal on the 11th March 1845, also that a butwarra of mouzah 
Bhassur Mutcha having been made, her (defendant’s) name will be 
found inserted in the terij, and that in the principal sadder ameen’s 
court after the sale, Lall Dass, denying his being the adopted son 
of Atmaram, pleaded that the share of his own real father had been 
sold. * 

The defendant, Sheogolam Singh, answered that his co-defendant, 
Musst Choonbuttee, had, as the heir of Atmaram Dass, both sold and 
farmed to him (defendant) portions of both the mouzahs in question. 

The other defendants did not appear or defend the action. 

The principal sudder ameen decreed the suit in the plaintiff’s 
favor, on satisfactory proof of the heirship and adoption of Lall 
Dass, from a ‘‘ verasutnamah” and “ foutinamali,” copy of a 
'hibanamah, or deed of gift, executed by Musst Choonbuttee, and of 
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tlie answer of the latter in the smt of Birjobhookun TJiakoor, and 
the decision of the additional jndge in that suit as well as copy of a 
thika poltali written by Lall Dass, and a fysillah of his own (the 
principal sadder ameen’s) court in the case of Baboo Ruggonundun 
Singh versus Byjoo Lall and the aforesaid Loll Dass, as well as the 
usual documents* in proof of sale and possession, and evidence of 
witnesses to the fact of adoption ; and as under these circumstances 
the right of MussL Choonbuttec^ hasinot been estaUlishefl, the claim 
of Sheogolam Singh as purchaser and*farmer from her can have no 
legal foundation. * 

Appealing from that decision, Musst. Choonbnttec, Sheogolam, 
and other heirs of Atim Singh, deceased, contend that mpta^on of 
registry was effected on the strength of a roobaliaree of tlie civil 
jeourt without demur on the part of Lall* Dass; that the alleged 
hibbehnameh, of which a copy has been filed, is a forgery ; and that 
as, by the Hindoo law, a widow cannot alienate her husband’s 
property, the principal sadder amcen ought to have called for a 
bowusteh from the pundit Moreover, in the end of the very 
decision of the additional judge, which the prinjipal sudder ameen 
cite» in support of the alleged adoption, it is stated that the adoption 
had not been made conformably to usage. 

, Judgment. , • • 

I concur in opinion with the principal sudder* ameen that tlJb 
point for adjudication in this suit, the fact of t|)e adoption vi Lall 
Dass by Atmarara Doss, the husband of the defendant, Musst 
Choonbuttcc, has been satisfactorily established by the various 
documents rcferrcd'to in the judgment of the lower court, especially 
the uni'eversed, and therefore final decision of the additional judge, 
dated 26th July 1845, in the suit of Birjobhookun Thakoor, tlio 
most recent judgment bearing on thp point at issue ; and as nothing 
has been established in appeal to impugn the integi'ity of the deci- 
sion appealed from, I affirm the same, and dismiss the appeal, with 
costs payable by the appellants. 

The 26tii June 1850. 

No. 36 of 1849. 

Itegular Appeal from a decision of Mouloee Mohummnd Mohamid, second 
Principal Sudder Ameen, dated the 20<A March 1849. 

Mr. E. Studd, Mooktyar of Messrs. Gisborne and Co., (Plaintiff,) 

Ap^)ellant, 

versus 

Musst. Abadanneo, Syud Iltaf Allee, and Mcer Ihsan Alloc, 
(Defendants,) JEtospondents. 

Suit to recover Company’s rupees 1244-14, principal and interest, 
on account of damage to indigo cultivation belonging to the Singhia 
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factory on 48 bccgahs, 2 cottahs, 3 dhoors of land in monzalis 
Sadoollapore and Tajpore, pergannah Ruttcc, for 1254 F. S. 

This suit was originally instituted in the court of first instance by 
Mr. W. H. Stemdale,r— the factory, however, being now managed 
by the present appellant 

The substance of the plaint is that the factory ef Singhia held a 
thika lease of 336 beegahs of land in the above two momsahs from 
1248 to 1252 F.^S., given by (all ;^e shareholding maliks of the 
property, agreeably to the authority of all of whom he (plaintiff) 
paid the rent to tns collector. A 4^ annas shai'e of one malik, 
Mcer Munowur Allee, which vsihs let in thika farm to Sultan Alice 
was underlet by kutkina to the factory; and although the period of 
the thika lease did not extend beyond 1252 F. S., yet on account 
of the land being undivided and of the share being let in kutkina, 
indigo was allowed with the consent of the defendants to be culti- 
vated as before. In the beginning of 1254, the plaintiff’s son Iltaf 
Alice, and Ehsan Alice, coming to the factory, assured tlie plaintiff 
that they would give him a pottah, and authorized him to pay the 
revenue into the collectorate ; but procrastinating from day to day 
they all at once collected a body of rioters, and, preventing the 
cultivation of indigo^ forcibly sowed barley in the disputed land. 
Ultimately there was q case under Act IV., in which his (plaintiff’s) 
possession was upheld. ’ 

The defendant Mnsst. Abadanhee pleads that tho plaint contains 
no spdbification of the quantity of land in each mouzah, and that, as 
the period of the lease had expired, and they (defendants) had 
given no fresh document, the plaintifi‘’s cultivating the land was 
only his bad faith. Moreover, tho plaintiff did not prefer this suit 
until she (defendant) had brought two actions to recover land of 
which the plaintiff forcibly kept [wssession. 

The answers of Iltaf Alice a;id Ehsan Alice are in support of 
tliat of the preceding defendant 

The principal sudder amoen dismissed tho suit He observed 
that the jilaintiff was maintained in possession by Uie proceeding in 
the Act IV. case, dated 3rd April 1847, which corresponds with 
1254 II. S., the plaintiff himself admitting that he was in possession 
in 1253 F. S. ; and w'ere it really the case that the defendant had 
dispossessed him, the latter would assuredly have brought a case 
complaining of proceedings in contravention of that Act This 
suit too was not instituted until after that of tlie defendant, which 
would not have been the case if true; and although plaintilTs 
witnesses Iiave deposed that it was by the permission of Iltaf Allee, 
son of Mussb Abadannee, that thc plaintifi was allowed to cultivate 
indigo, mere verbal evidence in the absence of any documentary 
proof is not sufficient The co^ of the petition, which the Mussar 
Hint filed in the collectorate, goes to show that, not liking the plain- 
tiff’s paying in the revenue, she paid it in herself. 
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The plaintifiF, in appeal^ contends that the principal siidder ameen 
has dismissed the case^ notwithstanding its being proved; and. as thb 
defendant does not deny having sown the land with barley, his suit 
cannot he thrown out on account of being last instituted* 

Judgment. 

In this case the plaintiff sues to recover damages said to have 
boon done oy his opponents to his cultivation of indiga in 48 bee- 
gahs, 2 cottahs, 3 dnoors of laftd, situate in <tlie two mouzahs of 
Sadoollapore and Taj pore for 1254 F*S., but without specification 
of the quantity of land in each, neither does the plaint allege the 
land to be ijmalee and undivided. Exception having been taken 
to this by the defendants in their answer ; the plaintiff, in his replica- 
tion, pleaded that only one mouzah, viz., Sadjoollapore, was mentioned 
in the plaint, which is, however, opposed to fact, both Sadoollapore 
and Taj pore being distinctly mentioned therein. No notice was 
taken of this in the lower court, nor was any supplementary plaint 
filed to rectify the irregularity, but the case was tried and decided 
in the lower court on its mortis as if none such had existed. I 
remand the suit to the principal sudder ameen 4br re-trial, — with 
till) usual order for refunding the value of starnpt paper. 
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Pbksent: IL T. Esq./ Judge. 

The 5tii June 1850. 

Case No. 1 of 1850. 

Appeal from a decision of Roy Jlurro Chmder hhose Bahadoor, Principal 
Svdder Jmeen, passed on the Ath December 1849. 

Ilurnatli Roy Cliowdry, (Defendant,) Api)ellant, 
versus 

Issiir Chundcr Paul Chowdry’s minbr son, I3rujon*th Paul’s guardian, 

• * (Plaintiff*,) Respondent , 

PLAiNTirr instituted this suit for arrears of rent on account of 
1245 B. S., Amoijnting, with interest, to rupees 400, J3 annas, IGgui^ 
dalis, on a kuboolciit executed hy defendant •• 

Defendant admitted having given the kubooleut, but averred dis- 
possession of greater part of the land through the acts of a third party, 
also payment of 12 rupees 8 annas, for which no credit had been 
allowed. 

The principal sudder amcen decreed to plaintiff* the whole amount 
claimed, observing that, though defendant had tendered proof of the 
alleged dispossession, it could only give him a right to sue plaintiff 
for remission and for recovery of the land lost ; that such a plea 
could not release him from arrears, and that his acknowledgment 
of payment of part showed his liability to pay rent ; that the pay- 
ment, liowevcr, of the sum stated was not supported hy proofs. 

The defendant has appealed, but stated only in liis appeal a long 
story of his having been dispossessed by Mr. lleatly, a Govern- 
ment grantee in the Soonderbuns. 

It appears from the Jcubooleut, filed by plaintiff, and admitted by < 
a.])pcllant, that the latter engaged on a lease in j)crpetuity for some 
1800 beegahs of uncultivated lands near the Soonderbuns. The 
engagement took place in 1241 B. S., and by it appellant*agreed to 
pay 25 rupees rent for the first two years, 247 rupees 8 annas 
annually for the next six years, 297 rupees S annas for the following 
year, 462 rupees, 13 annas, 10 pie* for the next, and rupees 844, 3 
annas, 10 pie, tlie full jumma, ever afterwads. He received posses- 
sion of the land within certain defined boundaries, and for two years 
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held it. In 1244 B. S., Mr. Heatly was put into possession, 
appellant states, of about two-thirds of the land, and appellant lias 
refused in consequence to pay the stipulated rent for 1245 B. S. to 
plaintiff. 

The principal sudder ameen considers that, even under the cir- 
cumstances stated by appellant, he is not absolved® from his engage- 
ment to plaintiff, and I agree^ with him as to appellant’s liability. 
The engagemeni between plaiiitiff and defendant cannot be disturb- 
ed by the acta of a third partjr, aKd appellant must seek his own 
remedy before he c5kn be considered to have released himself from 
this engagement. At present he keeps possession of part of the 
lands, that which is not disputed, but excuses himself from paying 
rent for any portion, because he has been ousted by a third party 
from the remainder. I ' therefore confirm the decree, and dismiss 
this appeal. 


The 5th June 1850. 

* , Case No. 3 of 1850. 

Appeal from a decision of Syud Oosman Ally Khan^ Additional Principal 
Sadder AmeeUy passed on the \0th December 

Ramdhone Roy Chowdry, (Plaintiff,) Appellont, 

’ versus 

Nilmonce Ghosal and Gobind Chunder Mookerjee, (Defendants,) 

Respondents. 

Suit laid at rupees 1229-14-11, for possession of a talook. 

Tlie plaintiff states that the property in dispute was leased in 
farm by his late father to Nilmonee mr a period of three years. 
At the expiry of tlie lease, Nilmonee wished him to renew it, but as 
defendant did not give in his' accounts, or pay the arrears due, 
plaintiff* refused to renew, on which Nilmoney alleged a pretended 
sale of the property to Gobind Chunder and kept possession. 

Gobind Chunder defendant alleged, in reply, that he purchased 
the talook from plaintiff in 1242, and paid him 1451 rupees for it, 
and received possession, that he subsequently renewed the lease of 
Nilmonee for three years, and, on expiry of it, retained the talook in 
his own management, and has punctually paid the revenue to the 
collector. 

The additional principal sudder ameen dismissed plaintiff’s claim, 
but has omitted to state in his decree either the points for decision 
or the reasons ihercot!, as directed by Act XII. 1843. I therefore 
remand the case that these omissions may be supplied in the pre- 
sence of the parties. The stamp fees to be returned. 
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The 7tH June 1850. 

No. 1 of 1850. 

Original Suit. 

Mr. J. T. Emmer, (Plaintiff,) 

• versus 

Mrs. Maria 5llexandcr and Miss Magc^ene Alexander, (Defendants.) 

The plaintiff states, in his pl^nt, tliat, having; mado a proposal of 
marriage to Miss Magdalene Alexamler, it was accepted on her part 
hy Mrs. Alexander, her mother, in a letter to him, dated 1st of May > 
that plaintiff then visited at tlie house as the future husband of the 
daughter, and a deed of marriage settlement was prepared ; tliat 
during these preliminaries, the defendants? according to custom in 
such cases, received from plaintiff various articles, consisting of 
jewellery, millinery, confectionery, &c., and some pieces of furniture 
(as per schedule annexed to plaint,") and on the 8th May 1849, three 
bank notes of 750 rupees, the aggregate value of all amounting to 
2,999-8 ; that, after receiving these valuable articles, the defond- 
ants,#vvith the evil design of l)reaking off the engagement, fomented 
dis*putes and differences, and raised a pretext for charging him with 
an assault in tlie foujdaree court, and cause(^ a fine to be imposed* 
upon him ; ftnd ^s his marriage with MisS Alex?inder lias never 
been solemnised as stipulated, he cTairas restitution of the cash ana* 
value of the articles received by them. • ' 

The defendants stated, in reply, that the plaintiff proposed for, 
and was accepted by^ the younger defendant, with ,thc consent of her 
mother; that he agreed to settle upon Miss Alexander 20,000 
rupees, but the mother, discovering that the terms of the settlement 
were not those which had been intimated to her, required them to 
be altered, when the plaintiff’ refused to sign it, and proceeded 
to acts of violence, for which he was punished in the foujdaree 
court, and recognizances taken from him to keep the peace; 
that, during the time of their engagement, the plaintiff had made 
])reseiits to the daughter of some jewmlery and millinery, and to the 
mother of an iron chest and some gold ornaments ; but these were 
all defendants received, and plaintiff* had bestowed them as gifts, un- 
asked for, and unconditionally, and in the hopes of ingratiating him- 
self in their favor; th^t for such gifts or their value, no action 
could be maintained whether the marriage took place or not. 

Plaintiff^ in his replication, denies having given these articles as 
gifts^ and avers that they were to be returned to him in fhe event 
of the marriage not taking place. 

The defendants rejoined to the saipe purport as in their answer. 
The plaintiff’s witnesses were hcfcrd at the previous sittings of 
the court, and the case postponed for the attendance of one of tliein, 
Petumber Nag, upon whom a subpoena had been served, but wlio 

44 
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♦ The cause was insti- 
tuted in the court of the 
principal sudder ameen, 
and removed to this court 
at the request of the de- 
fendants. 


had hitherto failed to attend. The plaintiff again this day request- 
ed a further postponement to enable him to bring up this witness, 
but the court, understanding that his evidence was only tendered to 
prove the delivery of an almirah and table to the defendants, and 
payment of the price by plaintiff, this^ court did not consider his 
evidence material, or of any advantage to plaintiff, he (plaintiff) 
having failed in other respe^ to meet the pleas set* up by the 
defendants.' ' * » 

^ Judgment. 

Under the issues* declared by the principal siidder ameen, I con- 
sidered the following were the points for de- 
cision — whether the articles, whose value is 
claimed, w^ere to be considered and treated 
simply as gifts, or whether they were receiv- 
ed by the defendants on some condition or 
understanding that, in the event of tlie pro- 
jected marriage being broken off, tliey were to be returned to 
plaintiAl 

Plaintiff has pulr in no direct evidence of any promise or condi- 
tion to support the latter proposition, but brought forward sofnc 
witnesses whose depositions were intended to show that the defendant. 
Miss Alexander, senf^and asked for certain articles of jewellery and 
millinery, and received them %and bank notes from plaintiff, all 
whio'Ji, tlie witnesjses understood, would be returned, if the marriage 
did not take place. One of these witnesses says, she was at the 
time the ayah of Miss Alexander, and the others represent tliem- 
selves as in the service of plaintifil But their Evidence on the })oint 
referred to cannot carry much weight with it. For, looking at their 

E osition of life, I cannot believe that any communication of this 
ind was ever made to them, nor is it probable that such a matter 
would be discussed in their presence, in their language, or in any 
other way intended to attract their attention. I therefore have no 
hesitation in rejecting their evidence. It only remains for me to 
draw my conclusions as to tlie real nature of this transaction from the 
facts admitted by both paties. These are, that plaintiff* became 
engaged to one of the defendants on the 1st of May 1849, and that 
their intended marriage was broken oft* on the 19th of the same 
month, in consequence of some dispute regarding the settlement ; 
that during the interval of the engagement, defendants received 
from plaintiff* several articles of jewellery and millinery, \rhich they 
regarded as gifts, but which plaintiff* now alleges should be return- 
ed to him or their value allowed him, because of the non-fulfflment 
of the engagement. 

From the circumstances attending the giving and receiving of 
these articles, that is to say, the position of the parties to each other 
at that time, the reputed wealth of the plaintiff*, and the narrow 
circumstances of the defendants, and the articles given, 1 can only 
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consider them to have been parted with as 0ts, and that, as such, 
they are not resumable at the will of the donor. I entertain no doubt 
that, when plaintiff presented these gifts to the defendants, he fbll^ 
expected to marry the daughter, but it does not alter their 
nature as gifts, because at that time plaintiff gave them with a 
specific expectation^ neither dm plaintiff, having relinquished all pro- 
perty in th^m, recover or resume thep Wause that expectation has 
not been realized. v ' < • 

1 discard altogether the alle^aticm advanced in plaintiff’s plead- 
ings that the defendants purposely lecf him intQ>a quarrel in order 
the better to break off the marriage and retain the presents. The 
shortness of the engagement proves that no such premeditated 
deceit could have innuenced them, and the acts of plaintiff himself 
show that his own violence afforded sufficient grounds for the rup- 
ture. I therefore, for the reasons above given, do not consider plain- 
tiff has any grounds for maintaining this action, and dismiss it, 
and dirent that ho pay tlie costs of the defendants. 


The 10th June 1850. » 

• * Case No. Ill of 1850. , 

Appeal fr<m a decision of Beneemadhub Shame, Mopnsiff of Pauierghottah„ 
* . passed on the \2ih of March 1850 . , 

•» '9 • 

Sonatmi Goho, decrecholder. Appellant, (Khodabux, Defendant,) 

versus 

Prem C^and Sheikh, (Plaintiff,) Respondent. 

The plaintiff states that the defendant Khodabux, a coachman, 
having to settle some debts with him, executed a kuballa, or bill of 
sale, in his favor, of three horses, valued at 97 rupees, on the 16th 
of August 1848. That the other defendant, Sonatun Goho, having 
procured a collusive decree against Khodabux by getting him to con- 
fess judgment, attached the three horses in satisaction, and notwith- 
standing plaintifTs opposition in court, Sonatun Goho carried them 
away. He tlierefbre claimed their restoration and the value of tlieir 
hire, estimating his suit at 273 rupees, 4 annas, 13 gundahs, 2 cowrees. 

Sonatun Goho alleged the integrity of his proceedings and denied 
the sale of the horses to plaintiff' by his debtor. He stated that with 
the consent of Khodabux, after the attachment was made, the horses 
were sold by private sale to liquidate bis decree. 

Khodabux filed a reply in support of plaintiff’s statement. 

The moonsiff considered the kuballa filed by plaintiff was estar 
blished by the evidence of the subscribing witnesses, and the sale 
proved by the admission of the defendant Khodabux. He then 
assessed thd value of the hire of the horses, and gave plaintiff a 
decree for 250-4-15-2. 
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Against this decision, the defendant, Sonatun Goho, has appealed, 
reiterating his pleas as made before the lower court 
The facts of this case, as they appear in the record, are these. On 
the 16th of August 1848, the appellant sued Khodabux, the co- 
defendant in the inoonsiff’s court, for the amount of a bond, to wliicli 
Khodabux confessed judgment on the Wth; on thiJ 21st of August, 
the suit was decreed ; and on^Jhe 29th idem, attachment; taken out 
against the. hordes then in the stables of a person named Kadyr 
Sheikh. Nothing further occurred tfll the beginning of January, when 
Sonatun Goho appellant, in the presence of several witnesses, took 
two of the horses himself at 60 rupees, and sold the third with the 
consent of Khodabux, and on the 9th of January, filed a razeenaniah 
in satisfaction of his decree. Six days previous to this, that is to 
say, on the 3rd of January, the plaintiff^ Prem Cliand, filed a petition, 
objecting to the attachment of these horses, and pleading his bill of 
sale ; but on the razeenamah being filed, the case was closed, and no 
enquiry made into the cause of his objections. In the present case 
it is clearly shown by plaintiff’s own witnesses that he lives close to 
Kadyr Sheikh’s where the horses were ; that his witnesses were aware 
of tfie attachment And told him, yet he took no steps during three 
months either to make his claim known or to remove the attachment. 
This can only be accounted for by presuming that no real sale liad 
taken place at the tinte mentioned in his favor, and the admission of 
-tJie defendant Khodabux on this^oint is worth nothing, for if it be 
true„rft would convict him of the duplicity of having sold his horses 
on the 16th August 1848 to plaintiff, on which date Sonatun filed 
his plaint against him, and to which he confessed judgment on the 
19th, cleai’ly with the view of securing a decree for that person, and 
allowing him to seize the horses. 1 therefore see no reason for 
allowing his admission to assist plaintiff against appellant, and as 
plaintift' never brought forward his objection at the time of the 
attachment, I consider the facts*^ prove these horses to have been in 
the possession of Khodabux, and amenable to appellant’s decree, 
and therefore reverse the moonsiff’s decision, and declare plaintiff 
answerable for the costs of Sonatun Goho alone in the lower court 
and in this, plaintiff having been represented here without issue 
of notice. 


The 12th June 1850. 

Case No. 4 of 1850.' 

Appeal from a decision of Spud Oosman Any, Additional Principal Sudder 
'' Aineen, passed on the I \th of December 1849. 

Seebanee Mookhopadhyanee, (Defendant,) Appellant, 

\}ersus 

Grees Chunder Mookeijea, (Plaintiff,) Respon^pnt. 

The plaintiff in this case sued for possession of 6 beegahs of 
lakhiraj land, stating that defendant had agreed to sell the same to 
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liis father, and executed a “ byna-putro,” or engagement, to that 
efiect, on the 10th of Chyte 1253 B. S., corresponding with the 22ii(l 
March 1847, receiving at the same* time 25 rupees earnest money 
from his father. The terms of the byna-putro” were to be fulfilled 
in five days, by defendant causing the land to be measured, and 
receiving the pric;e at the ra^ of 70 rupees per beegah ; but although 
his father ^offered the balance of tlyJ consideration money at the 
stipulated time, defendant failed tef complete the^sale., Plaintiff’s 
father having died in the month o^Bhadro following, ho instituted 
this suit for possession of the land, and pray<^l that the sum of 
359 rupees might bo received from him as balance of purchase 
money. 

Defendant denied the truth of this statement and the execution of 
the contract. She averred that plaintiff .had also underrated his 
claim, as the land sued for exceeded 6 beegahs, and that the suit 
w^as instituted in enmity and with the intention of getting her pro- 
perty at a price less than its value : She likewise urged that her 
circumstances were not such as wouldj compel her to part with the 
land. 

In the first place, the additional principal sudder ainoen deputed 
an alncen to measure the land claimed, and his Report showed that it 
comprised 8 beegahs and 11 cottahs. An ameikled plaint was there- 
fore filed, and admitted by the lower count, to make up the addi- 
tional amount of stamp fees requimxl by law. i 

The additional principal sudder ameen states, in his dccisio'la, that 
the execution of the ** byna-putro” and receipt of* the earnest money 
by the defendant are proved by the evidence of the subscribing 
witnesses of the de^d that as the deed itself neither defined nor speci- 
fied the quantity of land agreed to be sold, an ameen was deputed 
to measure it, whose enquiries showed that the land comprised 
8 beegahs and 11 cottahs; that defendant had been unable to esta- 
blish the allegation advanced by her; that the suit had originated in 
malice, nor could her assertion of inadequacy of price be any bar to 
the sale. The additional principal sudder ameen considered the 
evidence as above to preponderate in plaintilfs favor, and therefore 
gave him a decree for the land. 

The defendant . appealed against this decision, urging that the 
lower court had no right to receive the amended plaint after the 
ameen’s enquiry had shown that the value of the land had been an- , 
derrated in the first instance. The appellant also pleaded generally 
against the decision, urging the pleas formerly advanced in the 
lower court. * 

With reference to the first objection, I see no reason to find fault 
with the proceedings of the lower,, court ; that court being compe- 
tent under Section 7, Regulation jKXVI. 1814 to receive a dupli- 
cate plaint ^0 rectify an error regarding value of stamp at any time 
during the trial of the cause, if such error did not appear to have 
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arisen from any fraudulent motive. . But I do not agree in opinion 
with the lower court on the merits of the case. 

The suit is brought by plaintiff to compel the specific perform- 
ance of an alleged contract between plaintiff’s father and defendant, 
to sell to the former the land in dispute. The terms of the deed 
are that defendant, having engaged to seil to plaintifi’s father all her 
lakhiraj land in mouzah Gau^e, excepting the site of hgr dwelling 
house, a tfink, gjind the jofe^f Muddun Dey, liad received 25 
rupees as earnest meney, and ^ga^ed to have the land measured, 
and in five days fr(\ni that date to ^complete the sale at the pric^ of 
70 rupees per beegah. Plaintiff, moreover, avers in his plaint, that 
his father went at the time api>ointed, and offered defendant the 
stipulated price, but she refused to fulfil the contract. 

The witnesses brought forward bv plaintiff were two of the sub- 
scribing witnesses of the deed, and two who were present at the 
time of its execution. Their evirlonce merely refers to that one 
fact, and on it the additional principal sudder ameen decreed posses- 
sion of the land. ^ 

There appeal's to me to be so many circumstances opposed to the 
trutli of plaintiff’s *claim, and which I cannot reconcile with the 
fact of defendant hs^ving ever entered into this engagement, that I 
cannot accord any belief to the depositions of these witnesses. It is 
Asserted that plaintiff’s father is the principal who entered into this 
contract and wished to buy the Aand, and who took the money at 
the eTfpiration of the five days, when defendant refused to receive 
it or to fulfil her part of tho arrangement. Notwithstanding the 
father liv^d for six months after this, ho never moved further in the 
matter, and plaintiff, his son, procured a stamp to be affixed to the 
byna-putro,” and four months after his father’s death commenced 
this action. No reason is given for defendant’s wishing to sell the 
property, nor any cause assigned for her refusing to complete the 
engagement five days after the* contract, nor has she to this day 
disposed of it. The circumstances lead me to doubt the reality of 
plaintiff ’s claim, but even if true, I should not consider liim entitled 
to a decree, unless he had proved that his father really made a ten- 
der of the price as stated at the stipulated time, and that such ten- 
der had been refused by defendant No evidence of this was brought 
forward, though the matter is recorded in the Section 10 roobakaree 
as one incumbent on the plaintiff to establish. 

As I consider tho plaintift‘’s case is not satisfactorily proved, I 
reverse the decision of the lower court, and decree this appeal 
Defendant will be reimbursed her expenses in both courts. 
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Tub 18th June 1860. 

Case No. 5 of A8S0. 

Appeal from a dectsion of Bop Hurro Chunder Ghoee, Principal Sutlder 
Amen, pateed on the 20th Deeendter 1849. 

Teetooram Haldajr and Prannkisten Hjildar^ (Plaintiffs,) Appellants, 

Brojjonath Mookerjee, Rakhaldo^s Gaidar, Kumlakauntli Haidar, 

Bluiggobuttee Churn Haidar,, LoKenath HaWar, Anand Chunder 

Haidar, and Huh'eemohun Haidar, (Dcfeudatiits,) Respondents. 

Tub plaintiffs claim possession of 4 annas share of a farm, which} 
they aver, was procured by them and the Haidar defendants from 
the collector in the name of tlie defendant, Brojjonath Mookerjee, 
thoir gomashta, who has now, in collusion with the otlier defen- 
dants, unjustly dispossessed them, and perfidiously betrayed their 
confidence. They state that tlie farm in question comprises 11 
beegahs 16 cottahs of land situated in Diice Funchawongong, the 
resumed proj)erty of one Huzooree Mulla, and was leased out for 
ton years by the collector to Brojjonath, and thp other defendants 
lioltnng it “ benamee” through him, and depositing as his security a 
Government promissory note for 1000 rupees ‘"purchased by them ; 
that a receipt for this and a farming lease ^were delivered to then) 
by Mr. Crow,«the deputy collec^r; that’ Bro^cmath, moreove^j,* 
executed an agreement in their favor, which was duly registered, and 
he, as gomashta on their part, tlien continued t9 collect the* rents 
and paid plaintiffs their respective shares, but enmity having broken 
out between them and their relations, the defendants, the latter had 
bought over Brojjonath to their interest and deprived them of 
their shares. 

The defendant denied that he was the " benamee” holder of the 
farm, or that he had executed any Sigreement in favor of the plain- 
tiffs. He asserts that the farm is his, that possession was given to 
him, and that the promissory note is his own, and was deposited by 
him. That the plaintiff' Teetooram wished to take an under lease of 
the farm, and, on this pretence, had got from him the original pot- 
tall, and refused to return it, which fact he had, at the time, made 
known by petitioning the magistrate to enforce its restoration. 

The defendants, Knmal and Rakhal, said they had nothing to do 
with the farm and no interest in it. 

The other defendants filed no replies. 

The principal sudder ameen did not believe the witijesses who 
deposed to the execution of the ikrarnamah, said to have been exe- 
cuted by Brojjonath in acknowledgment of plaintiff’s rights, neither 
did he consider there were any gri^nds for believing that Brojjo- 
nath had acted as plaintiffs’ gomashta, no engagement of this 
nature having been formally entered into ; and the principal sadder 
ameen considered the possession of the pottah proved nothing for 
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plaintiffs, as they failed to prove how that possession was acquired. 
On the other hand, Brojjonath had-proved his possession of the 
farm, and held a receipt from the collector of the security deposited 
■ by him, the lease, &c., being drawn up in his name, and those defen- 
dants who replied had denied all share or interest in the property, 
while those who were stated {p hold shSres had net even come for- 
ward to protect them. Th^^::j[ncipal sudder ameen therefore dis- 
missed the ^plaintiffs’ claim. ^ 

From this decision,^ the plainsffs ^ppcal, urging the pleas set forth 
by them in tlie lowtr court, and laying great stress on^heir being in 
possession of the pottah, and of a receipt or acknowledgment from 
the deputy collector, Mr. Crow, for the Company’s paper deposited 
as security. 

I am decidedly of opinion that plaintiffs have failed to afford legal 
proof of their having taken this farm ** benanieo” through Brojjo- 
nath. They seek to establish the fact by an ikrarnamah, and i)y 
the presumption in their favor from the pottah and a receipt for 
the security deposited being in their hands. I consider the ikrarna- 
mah is no genuine document It is dated 8th of Joiste 1253 B. S., 
(20th May 1846), Snd registered on the 31st December 1846. The 
mooktyar, who appjied for the registry of the deed, presented 
powers of attorney from both parties, that is to say, on the part ol* 
the plaintiffs an(l Brojjonath. It is needless to sgiy that Brojjo- 
rtath altogether repudiates his acts, and denies all knowledge of the 
mattell'. It also appears that this mooktyar was in the service of 
Peaig^ Mundul, the party to whom plaintiffs gave an under-farm of 
the 4 annas they claim, and whose attempts to get possession on 
that plea seem to have been the first steps taken by the plaintiffs 
to assert their alleged rights. The possession of the pottah and 
receipt must be regarded with suspicion, for even if not given in 
the first instance to Brojjonath„it is quite unaccountable why they 
should have been left in the exclusive possession of plaintiffs, who, 
on their own showing, liave only the limited interest each of 2 
annas shares, and could not be entitled on this ground to hold the 
lease tliereofi I therefore agree with the principal sudder ameen 
in the propriety of dismissing the plaintiffs’ claim, as it appears to 
me they have made out no case at all of a benamee” title to the 
4 annas shore of the farm. This appeal is therefore dismissed. 
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The 18th June 1850. 

Case No. 7 of 1850. ^ 

Appeal from a decision of Roy Hurro Chunder Ghose^ Pnncipal Sudder 
Ameen; passed 0 ^ the 28th ^*Becember 1849. 

RamdooloI^Coondoo, Beer Chand Cofedoo, and Canyeloll Coondoo, 
(Defendants,) Appellants, » » 

IRurrogobind Paul, (Plaintiff,) Respondent 

• 

This case was formerly up in appeal on the 31st of August 1849, 
and remanded to the lower court, (see Zillah Decisions for August 
1849,) that the evidence of a material witness might be taken. That 
person having failed to attend, the principal sudder araeen issued 
proclamation, and then fined him, and decreed the case in favor of 
plaintiff. 

The circumstances of the plaint are these : the plaintiff having 
sued the defendants for the amount of a bond, they replied that the 
bond was not for consideration given ; but defendants having to settle 
a clecree with one Juggessur, they had paid him. cash, and made over 
to him a quantity of ornaments on the understanding that they werq 
to be sold £fnd the debt satisfied, and this boriS wa^ also taken from 
them in the benamee of the plaintiff, but on condition that it shouBT 
be returned in the event of the ornaments bringing an amount equi- 
valent to the debt due by them. 

Tlie principal sudder ameen stated in his decree that the execu- 
tion of the bond was satisfactorily proved, and that, though two 
witnesses gave evidence in support of defendants’ allegations, yet, as 
one was tlieir gomashta and the other their relation, he placed no 
reliance on their evidence, and as tljpy failed to produce Juggessur, 
their defence fell to the ground. 

I quite concur in the view taken by the principal sudder ameen. 
The bond is for money lent, and the books of the plaintiff afford 
proof of the money having been so appropriated. It is not 
probable that defendants would have executed such an instrument, 
if intended, as they assert^, wiprely to guard Juggessur from possible 
loss in the sale of the ornaments. I believe their pleas in avoid- 
ance of the claim are ^perfectly false and without any foundation, 
and I therefore confirm the decree of the lower court, and appel- 
lants will also pay the expenses of respondent in this appeal. 


45 
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The 26th June 1850. 

Case No. 6 of 1850. 

Appeal from a decision of iRoy Hurro Chuwler Ghose Bahadoor, Principal 
Sudder Ameeit, on the 24 th of December 1849. 

Brujjo Rajkissoree ^assee, (PRilntiff,) Appellant, 

Doorga Chum iiune^e. Ram (Ajtnnd Mitter, and Poorna Chunder 
Mister, (DeftSnaants',) Respondents. 

Plaintiff states tliat, on the demise of her hnsbaH, his landed 
property was placed in charge of thb receiver, and a certain talook let 
in farm by her manager to Bhuggohan Chunder Mitter. This 
talook having fallen into arrears, the receiver, to save it from sale, 
offered to let it in Tarm to any one who would pay up the balance, 
amounting to 4345-8. The defendant, Doorga Churn Bunee, having 
agreed to take it, the plaintiff lent him the sum of 4345, 8 annas, to 
pay up the arrears, which he^accordingly did, and received a receipt 
from the collector. She also deposited from her estate 4000 rupees 
of Company’s papei! in addition to 2000 rupees of Company’s paper 
pledged by Doorga phuru as his security, the whole of which was 
lodged with the receiver in Doorga Chum’s name, he giving a chit- 
tce in the names of hdr step hrothers, the other defendants, to enable 
■them to dftiw the' interest and receive the principal when the lease 
expiri^di But the farmer failed to pay the rents punctually, and 
this money was never recovered, for which plaintiff intends hereafter 
to bring her action. The present suit is for the recovery of the 
amount of a bond, dated the 13th Bysakh 1247 B. S., which defen- 
dant, Doorga Churn, executed in the name of her step brothers, the 
other defendants, on account of the 4345 rupees, 8 annas, first 
advanced by her, the remainder of that debt having been liquidated 
by crediting to this account the 2000 rupees of Company’s paper 
pledged by Doorga Churn, and a payment of the rest by cash suid 
hand note. 

The Mitter defendants filed a reply in support of plaintiff’s claim, 
acknowledging that the money had been advanced by her. 

The defendant, Doorga Churn, disputed the right of plaintiff to 
bring the action at all, as the bond was in the dame of other parties, 
to whom alone he had been accountable, and then pleaded payments 
in full as a set-off against the debt 

The plaintiff, in her replication, admitted certain payments had 
been made by Doorga Churn, and that the amount might be equi- 
valent ; but that they had been made on other accounts, and could 
not be set-off against the debf-, which was altogether distinct and 
still remained unsettled. \ 

The principal sudder amcen decided that plaintiff had- established 
her right to sue on the bond, on proof afforded by her that the 
money had really been advanced by her. He then remarks that 
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both parties admit that the money was lent, and that all the parties 
were interested in it as connected with the farm taken by the 
defendant Doorga Churn, that consequently, if it could be shown 
by Doorga Churn that he had made remittances on account 
of this farm, such shoi^d be cntdited in liquidation of this 
demand which had arisen out of th k transaction. The principal 
sudder arSeen then proceeds to sh,|W^iat the admissions of plain* 
tiff* go to show that several paymems had been n&dc by the defen-H 
dants, and ^mt plaintiff and he? step brotheriJ^, the other defendants, 
who were w/fki up in this transaction, were, time after time, called 
upon to file their khatta books, but neglected to do so. Under these 
circumstances the principal sudder ameeii took what proof the 
defendant Doorga Churn had to produce in his favor, and, finding 
that the payments made by him exceedeef the demand of plaintiff, 
deemed it fair and just to consider them as a set off against 1;his 
action, and dismissed the claim. 

The plaintiff appeals against this, averring that the payments made 
by the defendants, were on other and separate accounts, and that 
the bond could not be regarded as in any way j^onnccted witli the 
faffifl, any payments on that score forming altogether a different 
account. ^ 

It appeals to me that the accounts betwew these parties ha^ 
reference more ar lesA to the lease J^j-keu by Doorgaf Churn. Out 
that transaction sprung the bond, tlie present cause of |ction. ‘ 
Since that b,ond was executed, several payments ^f cash have boon 
made by Doorga Churn, wliich are pleaded by him as a set-off 
against this debt • Plaintiff’ has admitted those payments, but 
averred that they were payments on a different account As it is 
the practice of our courts to set off one debt against another, plain- ^ 
tiff* was called upon by the lower court to show cause why these 
payments should not be so credited hi defendants’ favor. She neg- 
lected to file her accounts or to afford any satisfactory explanation 
on the point, and the lower court therefore dismissed her claim. I 
see no reason to interfere with this decision, which, under the cir- 
cumstances, ^appears to me a just and fair judgment, and I there- 
fore dismiss this appeal. 

• t '*■— 

"The 28th June 1850. 

• C)aso No. 8 of 1850. 

Appeal from a decieion of Roy Hurro Chunder Ghote Bahadoor, Principal 
Sudder Ameen, passed on the 22nd of December 1 84ff. 

Sumboo Chunder Chatterjee, (Plaintiff,) Appellant, 

' r ^ versus 

Petumber aim Degummr Sreemarec, and Taramonee, widow of 
* Nilumber Sreemaleo, (Defendants,) Respondents. 

Suit for the recovery of rupees 2986, annas 5, pie 6, cowrees 2, 
krants 2, principal and interest of a debt on bojid. ^ 
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, The plaint a6te forth jihat .Togonu^lili Si^emadeei the father of 
the inale defendant, boriw6dlroni.plaiB;^ the snm of 20(K) irnpees, 
and executed a bond foc'^^the ampunt on the ;9th of BTsakh 1245 
B. S., pledging also, as ^ iral security foe the ^ng^i^yment of the 
loan, 13 beegahs of bum» ttur land,^ withjwa dwelling house, 
tank, and ordiard. Severid 1 ’pms were paid^h "account, but the 
balance now sued for remair.. w nadjusted, and this suit'-is brought 
for its realiifotionl' * L' \ 

The defendants, Fetumber and Dogumber, dmy toto, and 

and state that the suit has been got up by the defehdj|||HraranipQee 
and her brother for the following reasons Taramonee^the w;idow 
of their brother Niltimber, and, on bis death, tried to secure posses-, 
sion of his share in their ^ancestral property, and obliged theni to 
bring an action against her, which terminated in a decision, adverse 
to her keeping exclusive possession of the property, declaring her 
entitled only to a life interest in her husband’s share. This, decree 
was followed by a sale of her interests in the land, &c., to reimburse 
them for their costs, which they purchased. In revenge for this, 
and in collusion fjpth plaintiff, she has instigated tliis action to 
deprive them of the property. ' 

The defendant Ttrainonee filed a reply, stating that she had 
h/pard of her father-iiiidjiw having borrowed the money from plain- 
Jtjff, and generally supporting his plaint. - • 

Th^ principal sudder ameen first remarks upon the length of time 
which has elapsed^since Jugomohun’s death before bringing this suit 
into eourt, which he regards as a suspicious circumstance ; that the 
defendants argue that, if plaintiff had this claim on the property as 
collateral security for his debt, it is remarkable that he never 
advanced it when the share of Nilumber was exposed for sale in satis- 
faction of defendant’s decree against Taramoneo ; and that plaintiff 
has omitted to meet this plea wiuh any explanation in his replication : 
that the bond filed by plaintiff has been partly burnt in order to 
give it the appearance of an old document ; and finally that plaintiff 
foiled to produce his witnesses, though several times called upon to 
do so, during a period of seven months ; that of the two^ brought foi> 
ward, (whose examinations were not closed,) bn one o^ them being 
challenged by the defendants as not tliu>pai!itY ihe was representing, 
the witness never again presented himself, and, notvpthstfmding the 
orders of the court often repeated to plaintiff’s vakeel to procure his 
attendance, he was never produced, and the vakeel imormed the 
court tha^. his client refused to take any steps to bring forward any 
more witnesses. The principal sudder ameen adverts then to the 
reply of Tarambnee showing her intention to be to confess judgment, 
and, comparing this with the s^tement m^ie ' by other defen- 
dants and the evidence of their "witnesses, concludes that the whole 
case has been got up with her consent and collusion, and that there 
is no particle of truth in the plaintiff’s claim. On these grounds, the 
suit is dismissed. , 
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The plaintiff appeals against tliis decision, urging that he knew 
nothing of tlie action between, the defendants or of the sale of 
Taramonee’f share iif‘'the property, and c^ld not therefore oppose 
their proceedii^U that the two witnessopjRought by* him, were pre- 
sent some days ijrtiie low^r court,^md their examinations com- 
menced, that thd' defendants neglecra^ to cross-examine them during 
this time, *and appellant falling sicjKm was unable to attend, ana 
the witnesses wltndrew ; that tiii^^as all tlm ne^cct fie was guilty 
of, and if the defendants filed rfalse rfcpresenfa^ons against his wit- 
ness, while4fe was absent, he could not be blamed on that account. 

I consider these excuses of appellant are unsatisfactory. It is evi- 
dent from the record that plaintiff took no measures to procure the 
attendance of his witnesses during the tii^e alluded to by the princi- 
pal sudder ameen, and that when one of them was challenged as 
attempting to represent another party, the plaintiff (appellant) never 
again brought him forward, though Ins examination was not closed 
and his presence was repeatedly ordered by the presiding judge. 
The whole case of plaintiff looks suspicious, and only one interpre- 
tation can be put upon his backwardness to pipduce his witnesses, 
namely, that liis case had altogether broken|down, I see no rea- 
son to intertero with the decision of the lowe|| court, and therefore 
dismiss {Itis appeal. 


The 28Te June 1850. 

Case No. 115 of 1850. 

Appeal from a decision of Mr, Wright^ Sudder Moonsiff, passed on Ihe 
• \6th of March 1850. 

Kallee Chundcr Haidar, (Plaintiff,) Appellant, 
ver^s * 

Brojomonee Dibeea, (Defendant,) Respondent. 

The plaintiff pleaded that the disputed land (which was. proved 
to be his by a decree of the additional principal sudder ameen, 
dated tlie J7th of I^y 1845,) was forcibly taken possession of by 
Ram Chunder on tn^28tiiof Jyte 1252 B. S., by dispossessing his 
servant Sumbhoo.<iw|irwllft to plough Hie land. 

The defendant, who is Ram Ghunder’s heir, denies having posses-^ 
sion of the land, aifd alleges that this action for dispossessing 
plaintiff has been brought from feelings of enmity. 

The moonsiff decides that there is no doubt the lund in dispute is 
part of the property decreed to plaintiff in 1845, but states that 
plaintiff failedicu^ve any act o^sposscssion on the part of defen- 
dant, or th^^^Ualk was now fi possession of the land ; he there- 
fore disnsfesed plaintiffs claim, with costs. * 

Plaintiff appeals against this dismissal, and urges that his wit- 
nesses did prove that the land was now held by the defendant. 
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lo this case, plaintift* dAims possesbion of 7 bcegahs of which he 
was ^sposstissc^ by defendant's ancustof in 1252 B. S. 

Defendant denies ha'ui|g possession of the lahd, and ti:e w itnesses 
pfove that Kainchand triecki*}jrce years ago. 

As t]ie defendant did not d^py the ui.‘jttcr :<tb^iucd by plaintifT, 
no issue could, be extract d fr m the pleadings, £nd tbo inounsitr 
therefore lUQks at,Uw evidoh>e -jidduced for pi-oowf cUspossession, 
and records his rctuson^ for not l^j]i»ving the evidolce of plaiutitrs 
witpesses on tins point, as their statements arc opposed to irobabi- 
lity. On the point of prc»etit possession by dttfenaant,*!'e inooiisitf 
states luS opinion to be that the witnesses did not estabiisu t!ie f ict 
of either parly’s possession in person, or that the parties actually 
occupying the lanctwore tl),e dependents of the defenaant. 

In tills wew 1 concur, and therofere do not sec reason to interfere 
with tlxe moonsitl'’8 order. 








